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PREFACE  TO  THE  THIRD  EDITION. 

The  large  increase  in  the  number  of  cases  decided  during  the 
past  twelve  years  in  the  English  Courts,  on  points  of  private 
international  law,  has  rendered  a  third  edition  of  this  work  a 
necessity,  and  has  largely  added  to  its  bulk.  The  author  has 
made  no  attempt  to  extend  the  space  allotted  to  foreign  jurists, 
or  to  cite  the  American  or  Continental  cases,  being  fully 
conscious  that  the  labours  of  other  writers,  amongst  whom 
Mr.  Westlake  and  Mr.  Dicey  stand  pre-eminent,  have  rendered 
this  unnecessary.  His  sole  object  has  been  to  collect  and  to 
augment  the  information  most  required  by  the  members  of  the 
legal  profession  practising  in  this  country. 

Tbiiplb,  November  1903. 


PREFACE  TO  THE  SECOND   EDITION. 

In  the  second  edition  of  this  work  nearly  three  hundred 
additional  cases  have  been  considered  and  cited,  and  in  con- 
sequence much  of  the  text  has  been  rewritten.  This  is 
especially  the  case  with  the  pages  which  treat  of  the  important 
subjects  of  nationality,  legitimacy,  jurisdiction  over  and  aliena- 
tion of  movables,  and  capacity  to  contract.  In  one  or  two 
instances  (of  which  the  most  prominent  is  the  discussion  at 
the  end  of  chap.  vi.  on  legitimacy  for  the  purposes  of  succes- 
sion to  chattels  real)  the  author  has  made  use  of  a  note 
beyond  the  usual  length,  in  order  to  avoid  breaking  in  upon 
the  continuity  of  the  text. 

The  relevant  cases  and  practice  under  the  Judicature  Acts, 
so  far  as  practicable,  have  been  incorporated  ;  and  the  original 
design  of  making  the  book  of  use  to  the  practising  English 
lawyer  has  been  steadily  kept  in  view.  It  is  hoped  that  the 
index,  which  has  been  revised  and  added  to,  will  promote  this 
object. 

The  author  desires  to  take  this  opportunity  of  thanking 
those  correspondents  who  have  supplied  valuable  suggestions 
and  information,  and  begs  them  to  accept  this  acknowledg- 
ment. 

J.  Alderson  Foote. 
2  Db.  Johnson's  Buildings,  Temple, 

September  1890. 


PREFACE  TO  THE  FIRST   EDITION. 

The  fact  that  twenty  years  have  elapsed  since  the  publication 
of  Mr.  Westlake's  work  on  Private  International  Law,  and 
that  no  other  English  writer  has  since  treated  exclusively  of 
the  subject,  may  perhaps  justify  this  attempt  to  supplement 
the  deflciencies  which  lapse  of  time  has  creat.ed  in  that 
treatise.  It  is  true  that  a  portion  of  Sir  R.  Phillimore's 
voluminous  Commentaries  on  International  Law  is  devoted  to 
this  branch  of  jurisprudence,  and  that  the  successive  editors 
of  Story's  "  Conflict  of  Laws  "  have  incorporated  into  the  text 
references  to  the  more  prominent  of  the  modem  English 
decisions ;  but  neither  of  these  works  appears  entirely  adequate 
to  the  requirements  of  the  practical  English  lawyer  ;  and  the 
author  believes  that  a  less  ambitious  summary  of  the  English 
law  on  the  subject  may  supply  a  sensible  want. 

The  present  work  does  not  purport  to  be  a  treatise  on 
Private  International  Law  in  the  ordinary  sense  of  the  phrase. 
Private  International  Law  is  to  be  collect^  from  the  judicial 
decisions  of  many  nations  and  from  the  writings  of  many 
jurists.  It  would  be  a  superfluous,  if  not  a  presumptuous  task, 
to  undertake  the  reproduction  and  analysis  of  the  niaterials 
which  Story  and  Westlake,  as  well  as  others,  have  already 
handled.  So  far  as  those  writers  have  expounded  the  theory 
and  science  of  this  branch  of  jurisprudence,  their  works  must 
remain  the  classics  of  the  subject,  with  which  no  subsequent 
writer  is  likely  to  compete  successfully.  The  author  has 
accordingly  abstained  from  rearranging  those  citations  from 
the  jurists  which  formed  the  foundation  of  the  science,  but 
which  have  since  become  trite  under  the  hands  of  its  pro- 
fessors. The  English  decisions,  on  the  other  hand,  which 
have  been  built  upon  that  foundation  still  remain  a  more  or 
less  chaotic  mass.  Since  the  publication  of  Westlake's  treatise 
the  importance  of  the  subject  to  the  English  lawyer  has  been 
extraordinarily  developed,  and  it  is  not  too  much  to  say  that 
on  almost  every  branch  of  it  the  law  has  undergone  alteration. 


X  PREFACE  TO  THE   FIRST   EDITION 

The  index  of  cases  prefixed  to  the  present  treatise,  as  compared 
with  that  of  the  earlier  work,  will  give  some  idea  of  the  need 
which  exists  for  a  reconsideration  of  the  subject. 

The  object  of  the  author,  then,  has  been  to  attempt  to 
reduce  into  order  the  mass  of  materials  which  has  accumulated ; 
and  to  construct  the  framework  of  private  international  law, 
not  from  the  dicta  of  jurists,  but  from  the  judicial  decisions  in 
English  Courts  which  have  superseded  them.  Not  only  every 
branch,  but  almost  every  ramification  of  the  subject,  has  now 
come,  directly  or  indirectly,  under  the  consideration  of  English 
tribunals ;  and  it  is  obvious  that  in  their  declarations  of  opinion 
the  English  lawyer,  at  least,  will  find  his  most  trustworthy 
guide.  Where  their  voices  are  still  uncertain,  the  less  authori- 
tative judgments  of  the  text-writers  have  generally  been  cited 
to  supplement  them. 

The  summaries  which  have  been  subjoined  to  the  different 
headings  are  not  in  any  way  intended,  it  is  almost  unnecessary 
to  say,  as  an  attempt  at  codification.  No  branch  of  jurispru- 
dence is  perhaps  less  adapted  to  such  treatment.  They  are 
meant  merely  to  guide  the  student,  to  assist  reference,  and  to 
present  the  conclusions  at  which  the  author  has  arrived  in  as 
clear  and  definite  a  form  as  possible.  Without  some  such 
assistance  it  would  often  be  difficult  to  ascertain  the  whole 
effect,  or  what  presents  itself  to  the  author's  judgment  as  such, 
of  the  cases  collected  and  considered  under  each  heading.  To 
express  satisfactorily  the  amount  of  certainty  which  in  each 
particular  case  is  justifiable,  while  avoiding  any  assumption  of 
dogmatism  or  formal  codification,  unsupported  by  authority, 
has  throughout  been  the  chief  consideration.  In  order  to 
present  a  general  synopsis  of  the  whole  subject,  the  summaries 
have  been  reprinted  at  the  end  of  the  book  in  a  continuous 
form. 


J.  Alderson  Foote. 


2  Dr.  Johnson's  Buildings,  Temple, 

October  1878. 
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INTRODUCTORY  CHAPTER. 

Evert  independent  State  assumes  by  its  laws  to  regulate  the 
statvs,  the  acts,  and  the  property,  of  those  who  are  subject  to 
it.  So  long  as  the  persons  whom  these  laws  claim  to  affect,, 
the  actions  of  which  they  assume  control,  and  the  property  on 
which  they  purport  to  act,  are  removed  entirely  from  the 
operation  and  influence  of  the  laws  of  all  other  independent 
States,  which  claim  the  same  privilege  of  supreme  legislation, 
the  only  difficulties  which  can  occur  are  those  which  belong  to- 
the  interpretation  of  a  law,  about  the  application  of  which 
there  is  no  dispute.  Directly,  however,  that  either  the  persons,, 
the  property,  or  the  actions,  come  within  the  range  of  the- 
law  of  any  such  foreign  State,  the  question  is  complicated  by 
the  introduction  of  a  new  element,  and  it  is  often  difficult  to* 
determine  how  far  each  of  the  contending  laws  is  entitled  to 
the  authority  which  it  claims.  In  order  to  attain  theoretical! 
and  perfect  simplicity,  each  group  of  circumstances,  as  well  as 
the  jural  relation  between  certain  persons  which  results  from 
it,  should  be  under  the  domain  of  one  law.  If  the  society  of 
each  legislating  State  was  entirely  isolated,  so  that  the  in- 
dividuals composing  it  were  cut  off  from  intercourse  with  aU 
but  their  fellow  subjects,  the  law  of  each  State  would  have- 
full  operation  within  its  own  dominions,  and  could  claim  to 
extend  itself  no  further,  Once,  during  the  history  of  the- 
world,  this  uniformity  was  practically  attained,  under  the 
supremacy  of  Rome,  as  the  result  of  the  unique  position 
wMch  the  empire  occupied  amongst  a  number  of  semi-civilised 
or  barbarous  communities,  none  of  whom  possessed  a  systen^ 
of  law  which  the  imperial  jurisprudence  could  stoop  to  re- 
cognise. The  law  of  the  Quirites,  or  jus  civile  proper,  was. 
indeed  amplified  and  enriched  by  the  jural  customs  of  the- 
Italian  tribes,  and  the  obligations  which  were  based  on  the- 
jus  gentium  in  this  sense  of  the  term,  being  regarded  as  the 
natural  results  of  civilisation  among  any  body  of  men,  formed 
eventually  no  inconsiderable  part  of  the  whole  body  of  Roman. 
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law.  Such  rights  and  obligations,  however,  when  adopted  by 
the  civil  law  {jure  civUi  comprobcUoe)  ceased  to  be,  in  any  sense 
of  the  word,  foreign  to  it ;  and  this  portion  of  Roman  juris- 
prudence bore  to  the  original  stock  a  relation  more  analogous 
to  that  which  at  present  exists  between  the  common  law  and 
the  statute  law  of  England  than  to  any  other  known  to 
modern  jurists.  The  j'm  honorarium,  again,  or  the  equitable 
law  administered  by  the  praetors,  though  specially  applied  to 
foreigners  and  those  who  were  not  possessed  of  the  Roman 
franchise,  and  though  dispensed  with  a  certain  regard  to  the 
nationality  of  the  parties,  was  essentially  Roman  in  its  nature ; 
And  the  right  of  any  foreign  law  or  custom  to  compete  with 
the  law  as  interpreted  and  enforced  by  the  Roman  magistrate 
seems  never  to  have  been  asserted.  There  is  not  in  fact,  with 
the  exception  of  an  isolated  passage  in  Gains  (a),  which  by  no 
means  demands  such  an  interpretation,  a  single  dictum  of  the 
Roman  jurists  which  points  to  the  existence  of  anj^hing  like 
private  international  law,  in  the  modem  sense  of  the  term. 
Yet  in  other  respects  Roman  jurisprudence  reached  a  later 
stage  of  development,  and  ultimately  of  decay,  than  that  to 
which  any  modem  system  has  yet  attained.  The  omission,  if 
Rome  had  been  a  sovereign  State  surrounded  by  its  equals  in 
progress  and  civilisation,  would  have  been  inexplicable.  The 
actual  relation  of  the  imperial  mistress  of  the  world  to  those 
who  were  by  turns  her  enemies  and  her  dependents  offers  an 
intelligible  explanation. 

Huber,  after  speaking  of  the  conflict  of  laws  between  in- 
dependent and  sovereign  States,  proceeds  as  follows :  "  It  is 
not  a  matter  for  surprise  that  there  should  be  no  trace  of  this 
43ubject  in  Roman  jurisprudence.  The  Empire  of  the  Roman 
people,  extending  over  all  parts  of  the  habitable  globe,  and 
^everywhere  acknowledging  one  uniform  jural  system,  could 
never  have  been  exposed  to  that  conflict  of  various  and  in- 
dependent laws  which  manifested  itself  as  soon  as  the  Empire 
was  broken  up  into  a  number  of  distinct  bodies.  Nevertheless, 
the  fundamental  rules  of  this  science  must  be  sought  for  in 
the  principles  of  Roman  law,  and  rather  in  the  Law  of  Nations 
than  in  the  Roman  civil  law  proper.  It  is  dear  that  the 
question  of  what  system  of  jurisprudence  the  inhabitants  of 
independent  States  are  to  adopt  in  their  mutual  intercourse, 
belongs  to  the  science  of  the  Law  of  Nations."(A) 

(a)  "Sponsoris  et  fidepromissoriB  heres  non  tenetur;   niei  de  peregrino  fide- 
promissore  quaeremus,  et  alio  jure  civitas  ejus  utatur." — Gai.  iii.  120,  cf.  iii.  96. 
{h)  Huber,  Prelect.  Jur.  Civ.  vol.  ii.  lib.  i.  tit.  3,  p.  25. 
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The  existence  of  a  similar  gap  in  the  jurisprudence  ot  the 
•dominant  cities  of  Greece  must  be  referred  to  a  different 
cause.  Between  the  Hellenes  proper  and  the  Barbarians, 
indeed — and  it  must  be  remembered  that  the  Greek  regarded 
as  Barbarians  all  who  were  not  Hellenes — ^there  could  of 
course  be  no  possible  international  relations,  public  or  private, 
except  those  of  peace  and  war.  It  might,  however,  have  been 
expected  that  between  such  cities  as  Athens  and  Sparta, 
Thebes  and  Corinth,  whose  intercourse  with  each  other  must 
have  been  close  and  frequent,  the  necessity  of  something  like 
a  *'  comity  "  in  international  private  law  would  have  been  felt. 
Any  such  comity  was,  however,  foreign  to  the  spirit  and  tradi- 
tions in  which  the  Grecian  citizen  was  brought  up.  The 
absolute  independence  and  isolation  of  the  Grecian  city  or 
State  was  the  most  sacred  of  his  political  ideas;  and  the 
large  admixture  in  Grecian  law  of  a  religious  element,  peculiar 
to  each  city,  rendered  any  relaxation  of  this  jealous  spirit  ot 
•exclusion  the  more  difficult.  It  may  be  that  even  these 
causes  would  not  have  proved  efficacious  enough  to  restrain 
the  natural  development  of  international  jurisprudence,  had 
that  development  ever  proceeded  as  far  amongst  the  Grecian 
<)ities  as  it  did  in  the  Italian  peninsula  during  the  700  years 
which  followed  their  downfall.  The  soil  of  Greece,  however, 
though  the  mother  of  philosophy  and  the  arts,  was  far  less 
adapted  to  the  nurture  of  jurisprudence  than  that  of  Rome ; 
and  though  the  eloquence  of  Demosthenes  and  ^schines  may 
•dim  the  fame  of  Roman  pleaders  and  modem  advocates  alike, 
even  the  age  of  such  giants  of  oratory  as  these  remained  still, 
•comparatively  speaking,  the  infancy  of  the  science  of  law. 

It  is  pointed  out  by  Huber,  in  the  passage  to  which  reference 
has  been  already  made,  that  the  overthrow  of  the  Roman 
Empire,  and  the  birth  of  a  number  of  European  independent 
States,  with  different  local  customs  and  nascent  laws  of  their 
own,  was  the  first  cause  of  that  conflictvs  legum  from  which  the 
present  system  of  private  international  law  has  sprung.  This 
•conflict  was  most  frequently  manifested  in  the  competition  of 
personal  and  territorial  laws;  i.e.,  the  conflict  of  the  law  to 
which  the  individual  owed  obedience  by  reason  of  his  nation- 
4dity,  with  that  which  claimed  to  command  him  in  virtue  of 
his  presence  within  his  territorial  limits.  ''The  modems 
always  assume,"  says  Savigny  (History  of  Rom,  Law,  vol.  i. 
•ch.  3),  "  that  the  law  to  which  the  individual  owes  obedience 
is  that  of  the  country  where  he  lives ;  and  that  the  property 
and  contracts  of  every  resident  are  regulated  by  the  law  oi 


gzjiSL  icri  0<:^.L  r&^'Stsit  hi  iLe  sk=:j«'  juaet  cm^  undfr  his 
I.:  HAT  vrJi^'/r^  ht  JdEc=»id.  bowerer.  tlttt  the 

v^  yLrj'^jk  A«'^  r»<r:<?LiM^  from  clszu^reoad  e>:<zt«s;  and 
•ue  vLiiS  2i  ekLtd  ^Le  ^.-ULiiT  of  ^.^.c^s  in  lii*  icfepett  ants^ 
-i«L-T  •»L**  tilt  ir-Vrirxan*  htxwtezk  irjCeuESjdas  S(aS€s  was  si> 
ir»r.  -..f^^LX  itzA  hfj  w'A^\\  Epre^  tIjU  it  ^a£  DeeeBEairr  for  each 
v.  a^'TC  if,itA  ifT;f:b  STsicrm  in  orc^r  to  secure  its  recipioeml 
A^ Tis:L-wafci'-M%,  It  ik  further  pointed  o-^t  It  SarignT.  Hal  the 
l^^Aezy^  oi  A  IkT^iTe  foreign  ekmett  in  anr  State  sufficienthr 
.^ajv^  v>  CLkJce  3:^  Toice  begird  and  i!s  int^oesls  respected  vas 
atfL.'.-L^r  Ci^iwe  of  it*  d^velopmeiit-  Bet  it  cannot  be  said  thai 
iie,yJL.:jZ  I:ke  a  tT«^tem,  bv  which  the  proper  limits  of  the 
a'r.ii',r>.T  of  eath  iriunic!|:^  law  were  denned,  which  is  the 
tr*^  Ky.pe  aijd  oVject  of  what  is  known  as  {»Tvate  international 
law  in*j^  viixVi  the  exigencies  of  modem  ccmmerce  and  modem 
f:TrllMi::on  demai^ded  iu  c^^' ;  Geographical  diTisions.  whether 
ij^v^nl  or  political,  have  ceased  in  the  {vesent  day  to  offer 
aiiT  raI  ol^tacle  to  the  interconrse  of  nations ;  and  how  much 
the  ifj'xiem  facilities  for  such  communication  have  contributed 
U/  the  derelopment  of  the  subject,  will  be  better  understood 
wh^fu  a  brief  classification  of  its  subject-matter  has  been  giTen. 
AJl  municipal  law — ^that  is,  all  law  enacted  for  its  subjects 
bj  the  legislatiTe  authority  of  an  independent  State— is 
particular  in  its  application.  In  other  words,  such  law  is 
inteniled  to  i^ply  to  part  only  of  mankind,  and  to  them,  in 
^^  ^P^^J  <>f  cases,  only  upon  part  of  the  earth's  surface. 
Within  its  own  territorial  limits,  and  with  regard  to  its  own 
subjects,  the  law  of  an  independent  State  is  of  course  supreme ; 
but  its  authority  is  more  questionable  with  respect  to  the 
wibjecU  of  other  Sutes  within  those  lunits,  or  to  its  own 
Kubjecte  when  beyond  them.  The  personal  kw  to  which  each 
indiridual  was  originally  subject  was  undoubtedly  the  law  of 
the  State  to  which  he  belonged  by  nationality ;  but  in  modem 

hJ^^h^th^^T"^'  for  the  purpo«»  of  this  work,  to  refer  to  the  earUer  writers- 
bTwd  rnn^f?"-^*^  ""^  this  branch  of  jurisprudence  were  first  treated.  They  wOl 
oe  found  collected  m  a  convenient  form,  with  the  dates  and  titles  of  their  works. 
t  the  commencement  of  Story^s  »  Conflict  of  Laws."  ^ 
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civilisation  the  element  of  residetice  has  been  largely  substituted 
for  that  of  nationality,  and  the  personal  law  of  the  individual 
is  now  commonly  regarded  as  the  lex  domicilii,  or  law  of  the 
country  in  which  he  has  fixed  his  home,  rather  than  the  lex 
pcUricey  or  law  of  the  State  to  which  he  owes  the  allegiance  of 
a  subject.  The  distinction  between  nationality  and  domicU,  in 
order  to  determine  the  nature  and  operation  of  the  personal 
law,  must  therefore  be  considered;  as  well  as  the  other 
attributes  which  give  to  persons  their  legal  existence.  In 
connection  with  this  part  of  the  subject,  it  will  be  useful  to 
consider  some  special  classes  of  persons,  such  as  foreign 
corporations,  States,  Sovereigns,  and  bodies  politic,  upon  which 
the  effect  of  personal  as  well  as  territorial  law  must  necessarily 
be  peculiar.  Having  thus  ascertained  what  persons  arc 
recognised  by  municipal  law,  and  how  far  different  municipal 
laws  may  come  into  conflict  respecting  them,  it  will  be  necessary 
to  treat  of  their  property  and  their  actions,  showing  the  chief 
occasions  upon  which  a  similar  conflict  of  law  may  arise. 
Lastly,  there  will  remain  for  consideration  the  subject  of 
procedure,  in  connection  with  those  matters  which  the  law  of 
every  tribunal,  in  its  own  light  as  the  lex  fori,  may  claim  to 
decide  for  itself.  Subordinate  to  this  branch  of  inquiry  will  be 
the  discussion  of  the  recognition  and  enforcement  of  the 
decrees  of  one  tribunal  in  those  of  another  country — in  other 
words,  the  question  of  the  validity  of  foreign  judgments.  The 
following  synopsis  of  the  subject  may  therefore  be  presented. 

Part  I. — Persons.  (Ch.  I. — ^V.) 
(a)  Natural  Persons. 

All  laws  being  commands  directed  to  persons,  and  affecting 
them  in  different  ways,  directly  or  indirectly,  positively  or 
negatively,  the  relation  of  the  person  to  law  must  be  clearly 
defined.  This  relation  depends  upon  three  elements  (1) 
nationality,  (2)  domicil,  (3)  capacity.  Taken  together  the 
three  constitute  the  status  of  the  person,  i.e,,  the  relation  or 
standing  of  the  person  with  respect  to  the  law  of  the  society 
in  which  he  lives,  and  to  the  other  members  of  that  society. 

( I )  Nationality. — ^Nationality  is  the  relation  of  the  person  to 
the  sovereign  state  to  which  he  owes  allegiance,  and  exists 
either  by  birth  or  acquisition.  It  has  already  been  pointed 
out  that  domicil  has  for  many  purposes  in  modem  days  taken 
the  place  that  nationality  formerly  occupied,  but  the  latter  has 
still  an  importance  of  its  own. 
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(2)  DomicU. — Domicil  constitutes  that  relation  of  the  person, 
to  a  particular  state  which  arises  from  residence  within  its 
limits  as  a  member  of  its  community,  and  determines  the 
personal  law  which  controls  him  and  his  movable  property. 

(3)  Capacity, — Capacity  is  the  actual  and  legal  power  of 
acting  ajs  a  free  sane  adult,  and  is  only  important  in  cases  of  its 
negation,  as  in  the  instance  of  a  minor  or  lunatic. 

In  addition  to  these  three  elements  of  status,  there  is  the 
fourth  quasi-element  of  legitimacy ;  which,  however,  does  not 
affect  the  general  legal  position  of  the  person,  but  merely  his 
relationship  to  certain  other  persons,  and  is  not  practically 
referred,  in  England,  to  a  personal  law.  For  its  proper 
appreciation  it  will  be  necessary  to  discuss  the  law  of  marriage, 
of  which  it  is  a  consequence. 

(6)  Artificial  and  Conventional  Persons. 

(i)  Corporations. — Corporations  are  artificial  persons  created,, 
by  some  municipal  law,  invested  with  certain  attributes 
analogous  to  those  of  natural  persons,  and  recognised  by  inter- 
national comity  beyond  the  territorial  limits  of  the  law  which 
created  them. 

(2)  Sovereign  States. — States  are  artificial  persons,  created  by 
the  law  of  nations,  sometimes  impersonated  in  the  form  of  an 
actual  Sovereign,  sometimes  in  an  abstract  form  only,  and 
recognised  by  the  governments  and  the  tribunals  of  similar 
States. 

Part  II.— Property.  (Ch.  VI.  —VII.) 

It  has  been  said  that  all  law  is  directed  towards  persons,  but 
it  is  obvious  that  in  every  case  it  must  be  directed  to  persons 
only  with  reference  to  their  property  or  their  actions.  All 
property  is  divided  into 

(i)  Immovable  Property. — Under  this  head  comes  all  landed 
property  and  things  so  connected  with  the  soil  as  to  be 
regarded  by  the  law  as  part  of  it ;  including  not  only  real 
estate  by  English  law,  but  chattels  real,  or  immovable  person- 
ality. 

(2)  Movable  Property. — Under  this  head  come  all  things 
which  can  be  the  subject  of  ownership  that  are  not  included  in 
immovable  property.  These  are  regarded  as  adjuncts  to  the 
person  of  the  owner,  and  are  theoretically  subject  to  his  personal 
law. 

Both  these  descriptions  of  property  must  be  considered  with 
reference  to 
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(i.)  Jurisdiction, 

(ii.)  Alienation  by  act  or  will  of  the  owner,  including 

(a)  Transfer  inter  vivos, 

(b)  Disposition  by  will, 

(iii.)  Alienation  by  operation  of  law,  including 

(a)  Succession  on  intestacy, 

(b)  Transfer  on  bankruptcy, 

(c)  Transfer  on  marriage, 

so  far  as  any  of  these  occasions  or  incidents  may  give  rise  to  a 
conflict  of  two  or  more  mimicipal  laws. 

Part  III.— Acts.  (Ch.  VIII.— IX.) 

The  actions  of  persons  of  which  the  law  takes  notice  must 
be  either  (i)  contracts,  (2)  torts,  or  (3)  crimes. 

( 1 )  Contracts  may  give  rise  to  a  conflict  of  municipal  laws,  in 
respect  of  their 

(a)  Formalities. 
(6)  Legality. 

(c)  Construction  and  interpretation. 

(d)  Nature  and  incidents  of  the  obligation. 

(e)  Performance. 

(/)  Discharge  other  than  performance. 

(2)  Torts  may  give  rise  to  a  conflict  of  municipal  laws,  in 
respect  of  the 

(a)  Tortious  or  innocent  nature  of  the  act. 

(b)  Measure  of  the  wrong  done. 

(c)  Measure  of  the  remedy. 

(3)  Crimes. — Inasmuch  as  crimes  give  rise  to  no  obligation 
or  jural  relation  inter  persanas,  but  only  between  the  offender 
and  the  State  whose  law  has  been  transgressed,  they  do  not 
properly  fall  within  the  domain  of  private  international  law, 
and  will  not  be  considered  here.  A  crime  is,  in  fact,  only  a 
tort  regarded  in  its  relation  to  the  State.  A  note,  however,  on 
English  criminal  jurisdiction  is  appended  to  chap.  ix. 

Part  IV. — Procedure.  (Ch.  X. — XI.) 

(i)  Procedure  Generally. — ^The  law  of  every  country  is 
appealed  to  by  means  of  its  tribunals.  These  will  accept  the 
decision  of  the  competent  law  on  each  and  all  of  the  points 
already   enumerated,   that    law    being    determined    on    the 
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principles  of  private  international  law.  They  will,  however 
only  grant  their  own  remedies,  according  to  their  own  rules, 
Hence  the  necessity  of  defining  those  matters  which  every 
tribunal  will  claim  to  decide  arbitrarily  for  itself,  aa  coming 
under  the  head  of  procedure. 

(2)  Foreign  Jvdgments. — In  connection  Avith  all  the  subjects 
enumerated  in  Parts  I. — III.,  it  frequently  happens  that  the 
matters  brought  before  a  Court  for  its  decision  have  already 
been  the  subject  of  inquiry  and  adjudication  by  some  tribxmal 
of  a  foreign  State.  It  is  necessary,  therefore,  to  consider  the 
recognition  accorded  to  foreign  judgments  in  an  English  court, 
and  the  manner  in  which  they  may  be  enforced,  as  a  branch 
of  the  subject  of  procedure,  both  in  the  case  of  decrees  in 
personam,  and  judgments  m  renty  as  well  as  those  on  the  status  * 
of  a  person,  which  partake  of  the  nature  of  both.  In  connec- 
tion with  this  subject  is  considered  the  eflfect  of  a  lis  alibi 
pendens,  and  the  conditions  under  which  an  action  can  and  will 
be  restrained  by  the  English  Courts. 
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Part  I.— PERSONS. 

CHAPTER  I.  p^uiTL 

PlEBflOKB. 

NATIONALITY.  

Cap.  I. 


Of  the  elements  which  compose  a  man's  datvsj  viewed  as  a  Nationality 
subject  of  law,  nationality  is  the  finfe  and  most  important.     By  defined. 
a  man's  nationality  is  meant  tha^political  relationship  which 
exists  between  him  and  the  Soy€M|m  State  to  which  he  owes 
allegiance ;  and  this  relationship  S\Exed,  in  different  countries, 
by  varying  laws  and  principles. 

According  to  the  English  Common  Law,  nationality  depended 
in  all  cases  upon  the  place  of  a  man's  birth,  following  the 
feudal  principle,  which  to  a  certain  extent  regarded  all  inhabi- 
tants of  the  soil  as  appendages  to  it.  The  view  taken  of  the 
question  by  Roman  law,  which  referred  all  questions  of  a 
man's  status  to  that  of  his  parents,  was  absolutely  unrecognised 
in  England  imtil  its  statutory  adoption ;  and  the  sole  consider- 
ation was,  whether  the  individual  whose  nationaUty  had  to 
be  determined  was  or  was  not  born  within  the  King's  alle- 
giance. The  only  exceptions  to  this  rule  were  those  imposed  by 
the  doctrines  of  public  international  law,  which  required  that 
the  children  of  foreign  ambassadors,  to  whom  the  privilege  of 
exterritoriality  was  attached,  should  be  exempted  from  the 
rigour  of  the  feudal  principle ;  and  further  considered  that  the 
territory  of  any  State,  while  in  the  hostile  occupation  of  an 
enemy's  army,  lost  for  the  time  being  the  national  character 
which  properly  belonged  to  it.  With  these  apparent  excep- 
tions, consistent  in  reality  with  the  rule  itself,  all  who  were 
bom  on  English  soil,  and  no  others,  were  English  subjects.(a) 

(a)  This  rule  was  formerly  general  throughout  Europe :  Hall,  Int  Law,  part  ii. 
chap.  y.  §  6S,  and  authorities  there  cited.  In  modern  times  the  tendency  of  States 
has  been  to  permit  the  children  of  aliens  bom  within  their  boundaries  to  follow 

A 
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•    ♦  •  • 

PabtL  The  first  statute  ij^c^**  qualified  this  principle  was  the 

^^^^    25  Edw.  in.  St.  2,  ii4fich  provided  that  "  all  children  inheritors 

Cap.  l      which  from  hencjejqvfh  shall  be  bom  without  the  legiance  of 

sttdotM        ^^^  ^^^^  of  Eng[I4&d,  whose  fathers  and  mothers  at  the  time 

ngo^ato^      of  their  hirtlt  shall  be  in  the  futh  and  legiance  of  the  King, 

larth  ftbnMd]  shall  baya  aiid  enjoy  the  same  benefits  and  advantages,  to  have 

an^  beite'lhe  inheritance  within  the  same  legiance,  as  other 

uili^iritbrs  aforesaid,  in  time  to  come ;  so  always  the  mothers 

•/;or8Uch  children  do  pass  the  sea  by  the  licence  and  will  of 

'-their  husbands."     It  will  be  observed  that  the  privileges  of 

inheritance  only  (a)  were  conferred  by  this  statute  ;  and  it  was 

decided  (b)  that  it  did  not  confer  even  these  upon  the  children 

of  an  English  mother,  by  an  alien  father,  bom  out  of  the 

allegiance.     More  recent  statutes  have,  of  course,  robbed  this 

decision  of  any  importance.     Even  under  this  statute  it  was 

not  required  that  the  mother  should  be  of  English  nationality, 

it  .having  been  decided  in  Bacon's  Case  (c)  that  the  alien  wife  of 

a  British  subject  was  quasi  under  the  King's  allegiance.(^ 

By  7  Anne,  c.  5,  s.  3,  it  was  next  enacted  that ''  the  children 
of  all  natural-bom  subjects,  bom  out  of  the  allegiance  of  her 
Majesty,  her  heirs  and  successors,  shall  be  deemed,  adjudged, 
and  taken  to  be  natural-bom  subjects  of  this  kingdom,  to  all 
intents,  constructions,  and  purposes  whatsoever."  The  prin- 
ciple just  adverted  to,  as  having  been  decided  in  Bacotis  Case, 
that  the  transmission  of  nationality  depends  upon  the  father 
alone,  was  incorporated  with  this  statute  by  4  Geo.  II.  c.  21,  s.  i. 
But  it  was  not  considered  that  the  words  ''  all  intents,  con- 
structions, and  purposes  whatsoever,"  were  large  enough  to 
include  the  power  of  transmitting  such  nationality  to  another 
generation ;  and  1 3  Geo.  III.  c.  2 1  was  passed  to  add  this 
privilege,  thus  extending  the  nationality  of  the  grandfather  to 
the  second  generation  bom  out  of  the  allegiance.  Children  of 
the  third  generation,  on  the  same  construction  of  the  words  of 
the  statute,  would  of  course  be  still  excluded. 

the  nationality  of  the  parents  (Germany,  Austria,  Sweden,  Norway,  and  Switzerland), 
giving  them  in  some  cases  the  right  to  elect  at  majority  the  nationality  of  their 
place  of  birth  (France,  Spain,  Belgium,  Greece,  Bolivia,  Russia,  and  ItaJy).  The 
converse  principle,  of  attributing  tiie  nationality  of  birth  unle&s  that  of  parentage 
Is  elected,  is  the  principle  followed  (with  modifications)  by  Portugal,  Denmark, 
Holland,  and  (as  explained  in  the  text)  Great  Britain.  See  s.  4  of  Uie  Naturalisa- 
tion Act,  1870,  infra  ;  Hall,  Int.  Law,  loc,  cit. 

(a)  But  see  Lord  Bacon's  argument  in  Calvin's  Ckue,  2  St  Tr.'585,  and  Bac  Ab. 
tit.  "  Aliens." 

(J)  Duroure  v.  Jones,  4  Term  Rep.  300. 

(c)  Cro.  Ch.  602. 
•    (d)  By  the  Common  Law,  however,  a  woman*s  nationality  was  unchanged  by 
her  marriage :  Co.  Litt.  31  b  ;  Countess  of  Conwajfs  Case,  2  Enapp,  P.  C.  368 ; 
Cofwntess  de  WalVs  Case,  12  Jur.  34S. 
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Thus  both  the   children   and   ^andchildren   bom   abroad     pabtI. 
of  a  natural-bom  British  subject  are  themselves  natural-bom    ^- 
British    subjects    by   statute,    but    his    great-grandchildren      Cap.  I. 
are   not.(a)     The   personal  stattis   created  by  these   statutes 
is,  in  other  words,  personal    only,  and   not    transmissible.(&) 
It  may  now  be  avoided  at  the  will  of   the  person  affected 
by  his  making  a  "  declaration  of  alienage  "  under  s.  4  of  the 
Naturalisation  Act,  1870  (33  Vict.  c.  14). 
■   The  new  French  Naturalisation  Law  (1890)  enacts  that 
children  bom  in  France  of  a  father  also  bom  in  France  are 
French  citizens,  and  the  military  law  imposes  military  service 
upon  such  persons  as  French  citizens.     It  is  obvious  that  this 
conflicts  with  the  nationality  conferred  upon  the  grandchildren 
bom  abroad  of  natural-born  British  subjects  by  the  above 
statutes ;  but  it  was  stated  in  the  House  of  Commons  by  the 
Foreign   Under-Secretary    (Sir  James    Fergusson)   that   the 
Government  had  been  advised  that  they  had  no  proper  groimd 
of  protest  against  the  new  French  law.    There  can  be  no  doubt 
that  every  State  has  the  right  to  legislate  as  to  the  nationality 
of  persons  bom  within  its  territorial  limits. 

The  feudal  rule  that  persons  bom  within  the  territory  of  Aliens  born 
the  State  (and  no  other)  were  subjects  of  the  State  was  thus  ^  ^°«^^ 
enlarged  in  one  direction  in  favour  of  British  subjects  abroad. 
Until  the  passing  of  the  Naturalisation  Act,  1870  (33  Vict, 
c.  14),  it  had  not  been  modified  in  favour  of  aliens  and  their 
children  bom  here ;  but  it  was  enacted  by  s.  4  of  that  statute 
that  any  person  who  was  a  natural-bom  subject  by  reason  of 
being  bom  within  the  dominions  of  the  Crown,  and  was  also 
at  the  time  of  his  birth  a  subject  of  a  foreign  State  by  the 
law  of  such  State,  might  make  a  declaration  of  alienage  (in 
manner  prescribed)  when  of  full  age,  and  should  thereby  cease 
to  be  a  British  subject.     The  section  is  as  follows  : — 
•    *'  4.  Any  person  who  by  reason  of  his  having  been  bom  How  British- 
within  the  dominions  of  her  Majesty  is  a  natural-bom  subject,  ^?^|^^ 
but  who  also  at  the  time  of  his  birth  became  under  the  law  be  such. 
of  any  foreign  State  a  subject  of  such  State^  and  is  still  such 
subject,  may,  if  of  full  age  and  not  under  any  disability,  make 
a  declaration  of  alienage  in  manner  aforesaid,  and  from  and 

{d)  Cockborn  on  Nationality,  pp.  7-10, 94.  The  report  of  thie  Inter- Departmental 
Committee  appointed  by  the  Home  Secretary  (1901)  recommended  an  idteration  in 
the  law,  enacting  that  where  the  &ther  was  born  out  of  the  British  Dominions,  a 
child  also  so  bom  should  not  be  a  British  subject.  See  the  report  in  the  appendix 
ta  this  chapter. 

{h)  De  Qter  v.  Sttme^  22  Ch.  D.  243,  and  see  authorities  there  cited.  In  a  recent 
case  this  statutory  nationality  in  the  case  of  an  infant  was  held  stifficient  to  give 
the  Court  jurisdiction  to  appoint  a  guardian' :.  In  re  W%lloughhy^'y>  Ch.  D.  3244 
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Pakt  l  after  the  Tn^lriTig  of  such  declaration  of  alienage  such  person 
^"'"""  shall  cease  to  be  a  British  subject.  Any  peraon  who  is  bom 
Caf.  I.  out  of  her  Majesty's  dominions  of  a  £Either  being  a  British 
subject  may,  if  of  fiill  age  and  not  onder  any  disability,  make 
a  declaration  of  alienage  in  manner  aforesi^  and  from  and 
after  the  making  of  such  declaration  shall  cease  to  be  a 
British  subject. 

"  Ceiue  to  he  a  British  Smljtetr — It  would  appear  to  follow  from 
the  decision  in  JZL  y.  Lynch  (a)  (cited  infra  on  s.  6)  that  a 
declaraticm  of  alienage  under  this  section  cannot  be  made  in 
time  of  war,  so  as  to  reliere  the  declarant  from  penalties  for 
treasonable  acts  subsequently  committed.  But  there  appears 
no  reastm  why  such  a  declaration  of  alienage  may  not  be  made 
in  time  of  war,  if  not  accompanied  by  the  intention  or  followed 
by  the  fact  of  adhering  to  the  King's  enemies. 

A  declaration  of  alienage  under  this  section  has  no  retro- 
spectiye  effect.  It  is  proTided  by  s.  15  that,  "where  any 
British  subject  has  in  pursuance  of  this  Act  become  an  alien, 
he  shall  not  thereby  be  discharged  from  any  liability  in 
respect  of  any  acts  d<me  before  the  date  of  his  so  becoming 
an  alien.**  Acts  preliminary  to  a  declaration  of  alienage  would 
seem  not  to  be  protected  by  it,  according  to  the  Tiew  taken 
by  the  majority  of  the  Court  in  Jt.  t.  Lynch. 
jTatioiialitj  The  aboYe  statement  of  the  law  defining  and  limiting  the 
j~^^^^^  acquisition  of  British  nationality  by  birth  leads  naturally  to 
the  inquiry  how  that  nationaUty  can  be  lost.  The  m^Tim 
"  Nemo  potest  exuere  patriam  "  expressed,  not  only  the  original 
views  of  England,  but  probably  of  all  other  European  States. 
All^iance  was  a  debt  and  duty  to  the  Sovereign,  co-extensive 
with  the  life  of  the  subject.  **  It  is  a  principle  of  universal 
law  that  the  natural-bom  subject  of  one  prince  cannot  by 
any  act  of  his  own — no,  not  by  swearing  allegiance  to  another 
— ^put  off  or  discharge  his  natural  allegiance  to  the  former ; 
for  this  natural  all^pance  was  intrinsic  and  priinitive  and 
antecedent  to  the  other,  and  cannot  be  diverted  without 
the  concurrent  act  of  that  prince  to  whom  it  was  first 
due."  (ft) 

The  tenacity  with  which  the  principle  of  indissoluble  alle- 
giance was  always  maintained  by  Great  Britain  is  well  known  as 
one  of  the  causes  of  her  differences  with  the  United  States  at 
the  commencement  of  the  present  century,  and  was  conspicuous 
in  bringing  about  the  war  of  1812.     In  the  year  1842  it  was 

(a)  R.  T.  Ljfmek  (1903X  L  K.  B.  444. 

i¥)  BtoAtonf,  Comm.  L  37a     (f.  Lord  Coke  in  OiinV*  Our,  7  Go.  5  «. 
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asserted  by  Lord  Ashburton,  in  1848  by  Lord  Palmerston,  and  pabt  I. 
in  1866  by  Lord  Clarendon,  in  the  course  of  negotiations  with  ^^^^^ 
the  United  States.  How  diametrically  opposed  to  this  principle  Cap.  I. 
was  the  American  theory  will  be  best  seen  by  contrasting  with 
it  the  preamble  of  the  Act  of  July  27,  1868,  on  this  subject: 
"  Whereas  the  right  of  expatriation  is  a  natural  and  inherent 
right  of  all  people  indispensable  to  the  enjoyment  of  the  rights 
of  life,  liberty,  and  the  pursuit  of  happiness ;  and  whereas,  in 
the  recognition  of  this  principle,  this  Grovemment  has  freely 
received  emigrants  from  all  nations,  and  invested  them  with 
the  rights  of  citizenship ;  and  whereas  it  is  claimed  that  such 
American  citizens,  with  their  descendants,  are  subjects  of 
foreign  States,  owing  allegiance  to  the  Grovemments  thereof; 
and  whereas  it  is  necessary  to  public  peace  that  this  claim  of 
perpetual  allegiance  should  be  promptly  and  finally  disavowed ; 
therefore.  Be  it  eiuicted  that  any  declaration,  instruction,  opinion, 
order,  or  decision  of  any  officers  of  this  Grovemment  which 
denies,  restricts,  impairs,  or  questions  the  right  of  expatriation 
is  hereby  declared  inconsistent  with  the  fundamental  principles 
of  this  Grovemment."(a) 

The  "  right  of  expatriation  "  is  not,  perhaps,  the  happiest  of  Nationality- 
phrases,  but  it  is  manifest  that  the  feudal  theory  of  indissoluble  ^^^  ^t^^^ 
allegiance  had  become  an  anachronism,  and  a  Royal  Commis-  tionabroad* 
sion  was  appointed  in  May  1868  to  inquire  into  the  English 
laws  of  naturalisation  and  allegiance  generally.  The  result  of 
that  inquiry  was  the  passing  of  the  Naturalisation  Act,  1870,(6) 
by  which  the  capacity  of  any  British  subject  to  renounce  his 
allegiance  was  definitely  established.  It  is  enacted  by  s.  6  of 
that  statute  that  any  British  subject  who  should  thereafter  or 
had  already  voluntarily  become  naturalised  in  a  foreign  State 
should  from  that  time  be  deemed  to  have  ceased  to  be  a. 
British  subject,  and  be  regarded  as  an  alien.  The  same 
section  contained  a  proviso  enabling  persons  already  natural- 
ised abroad  to  retain  their  British  nationality  by  making  a 
declaration  to  that  effect  within  two  years  from  the  passing  of 
the  Act.  British  nationality,  therefore,  is  now  permanently 
diverted  and  lost  by  voluntarily  going  through  the  forms  of 
naturalisation  in  a  foreign  State.  It  must  be  borne  in  mind 
that  the  Naturalisation  Act,  1870,  did  not  purport  to  declare 
the  law,  but  to  enact ;  and  it  will  be  seen  below  that  this  is  not 

(a)  Wliarton,  Confl.  of  Law,  ed.  1872,  chap.  i.  S8.  3,  4.  For  other  American 
authorities  on  the  **  right  of  expatriation,'^  see  Dana's  Wheaton,  p.  143,  note ;  and 
see  generally  the  Beport  of  the  Royal  Commission  of  1S7Q  on  Naturalisation  and 
Allegiance. 

00  33  Vict.  c.  14. 
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Past  L      the  only  particular  in  which  it  effected  an  important  alteration* 
?^^^-    The  text  of  s.  6  is  as  follows  :— 

Cap.  I. 

— '--^ '*  £xpatriaiion. 

Cupeuatjot 

British  .    «  6,  Any  British  subject  who  has  at  any  time  before,  or  may 

ivnounce  at  any  time  after,  the  passing  of  this  Act,  when  in  any  foreign 
^e^ance  to  gtate,  and  not  under  any  disability,  volimtarily  become 
naturalised  in  such  State,  shall,  from  and  after  the  time  of 
his  so  having  become  naturalised  in  such  foreign  State,  be 
deemed  to  have  ceased  to  be  a  British  subject  and  be  regarded 
as  an  alien :  Provided — 

"  (i)  That  where  any  British  subject  has  before  the  passing 
of  this  Act  voluntarily  become  naturalised  in  a 
foreign  State,  and  yet  is  desirous  of  remaining  a 
British  subject,  he  may,  at  any  time  within  two 
years  after  the  passing  of  this  Act,  make  a  declara- 
tion that  he  is  desirous  of  remaining  a  British 
subject,  and  upon  such  declaration,  hereinafter 
referred  to  as  a  deplaration  of  British  nationality, 
being  made,  and  upon  his  taking  the  oath  of  alle- 
giance, the  declarant  shall  be  deemed  to  be  and  to 
have  been  continually  a  British  subject ;  with  this 
qualification,  that  he  shall  not,  when  within  the 
limits  of  the  foreign  State  in  which  he  has  been 
naturalised,  be  deemed  to  be  a  British  subject  unless 
he  has  ceased  to  be  a  subject  of  that  State,  in  pur- 
suance of  the  laws  thereof,  or  in  pui^uance  of  a 
treaty  to  that  effect : 
''  (2)  A  declaration  of  British  nationality  may  be  made,  and 
the  oath  of  allegiance  be  taken  as  follows :  that  is  to 
say,  if  the  declarant  be  in  the  United  Kingdom,  in 
th§  presence  of  a  justice  of  the  peace ;  if  elsewhere 
in  her  Majesty's  dominions,  in  the  presence  of  any 
judge  of  any  court  of  civil  or  criminal  jurisdiction, 
of  any  justice  of  the  peaces  pr  of  any  other  officer  for 
the  \time .  being,  authorised  by  law  in  the  place  in 
ivhich  the  declarant  is,  to  administer  an  oath  for  any 
judicial  or  other  .legal  purpose^  If  out  of  her 
(  .  )  Majesjby's  dominions,  in  the  presence .  of  any  officer 

Jp  th,e    diplomatic,   or,  consular    service    of    ber 
Majesty." 
** JfaturcUised  in  auch  foreign  State" — ^tJnder  this  section  it 
bas  been  held  that;  an  Englishman  who  acquired  e^  landrecJU  or 
indigenat  in  a  Swiss  canton  in  the  year  1842  I^fu:]ae'a  Swi/ss 
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subject  und  ceased  to  be  a  British  subject.     It  was  contended^     Pa^it  i, 
tiat  a  Swiss  canton  was  not  a  "  foreign  State  "  for  this  purpose,    f*^^^. 
not  having  the  power  of  declaring  war  or  peace.     Stirling,  J.,      Qap.  i. 
however,  held  that  there  was  no  substantial  dijBFerence  between 
the  stattLs  acquired  and  nationality,  and  that  such  difference  a& 
existed  arose  solely  &om  the  fact  that  down  to  1848  the  Swiss 
cantons  constituted  a  group  of  independent  States,  united  for 
certain  purposes  by  federation.(<r) 

**  Ceased  to  be  a  British  Subj6ct"-^It  has  been  decided  that 
this  section  does  not  enable  a^  Britii^h  subject  to  become 
naturalised  in  an  enemy's  country  during  time  of  war,  such 
naturalisation  being  an  act  which  would  have  been  illegal 
before  the  passing  of  the  statute,  and  which  remains  so.(&) 

Naturalisation^  under  this  section  is  expressly  declared  to 
have  no  retrospective  effect  by  s.  15,  which  enacts  that 
"where  any  British  subject  ha^  in  pursuance  of  this  Acti 
become  an  alien,  he  shall  not  thereby  be  discharged  from  any 
liability  in  respect  of  any  acts  done  before  the  date  of  his  so 
becoming  an  alien."  In  the  case  just  cited,  two  of  the  overt 
acts  of  treason  alleged  were  the  making  a  declaration  of 
willingness  to  take  up  arms  for  the  foreign  State,  and  the 
taking  of  an  oath  of  aUegiance  to  such  State.  These  wepre  acts 
essential  to  becoming  naturalised  in  such  State,  and  were 
followed  by  actual  naturalisation  on  the  same  day.     It  was  -< 

held  (Lord  Alverstone,  C.J.,  and  Wills,  J.,  Channell,  J., 
dubitante;)  that  these  acts  must  be  treated  as  ''acts  done 
before  the  date  of  his  so  becoming  an  aliein/'  and  not  as  coa- 
temporaneous  with  it  or  as  part  of  the  same  transaction. 

The  case  of   aliens  who  h^ive  become  naturalised  British  Nationality 
subjects, .  and  who  may  desire  to  resume   the  nationality  of  J^^^JJ^J^*** 
the  St^te  to  which  they  originally  belonged,  is  provided  for  diyested. 

"  3,  Where  her  Majesty  has  entered  into  a  convention  witl^  Power  of 
any  foreign  State  to  the  effect  that  the  subjects  ^  or  citizens  of  ^\^^^ 
that  State  ,who  have  .been  naturalised  as  British  subjects  may  divest  them- 
divest  them^s^lyes  of  their  stdixi^  as,  such  subjects,  it  shall  be^^i^ 
lawful  for  her  Majesty,  by  Order,  in  Council,  to  declare  thjgiJtf  oertain  cwm, 
such  conventioi^  has  been  ^^pntered  into  by  he^r  Majesty j,  and 
from  and  after  the  date, of  such  Order  in.  Counci,!,  any  ,persoi;i 
^eing;  origi]^a|ly  a  f  ubject  o^  citizen  of  the  Statue  jefejrried  to  i^ 

(a)  In  re  Tru/ort,  Trafford  v.  Blane,  36  Ch.  D.  600,  612.  ^ 

(&)  M.  y.  Lynch  (1903),  L  K.  B.  444.  CLSMeek,  IdjL  IxaWvi^  eh..zii.  §  2g  ; 
^uer  on  llbrijiid  lOBwiuice;  i^  5,  §.  35-;  and  per,  Btorj,  J.  in  Xhs  SbrH/^isniiki  Hklnidad 
(7  Wheatbnj  283,  347)  ;  wi^iek  lnc6o»teiliat  tke  same  view  voold*  be  .taken  in  tUe 
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Pabt  I. 

Pbbsoks. 


Cap.  I. 


Nationality 
—lost  by 


conquest,  or 
separation. 


such  Order,  who  has  been  naturalised  as  a  British  subject, 
may,  within  such  limit  of  time  as  may  be  provided  in  the 
convention,  make  a  declaration  of  alienage,  and  from  and 
after  the  date  of  his  so  making  such  declaration  such  person 
shall  be  regarded  as  an  alien,  and  as  a  subject  of  the  State  to 
which  he  originally  belonged  as  aforesaid. 

''  A  declaration  of  alimage  may  be  made  as  follows ;  that 
is  to  say :  If  the  declarant  be  in  the  United  Eingdom,  in  the 
presence  of  any  justice  of  the  peace ;  if  elsewhere  in  her 
Majesty's  dominions,  in  the  presence  of  any  judge  of  any 
court  of  civil  or  criminal  jurisdiction,  of  any  justice  of  the 
peace,  or  of  any  other  officer  for  the  time  being  authorised  by 
law  in  the  place  in  which  the  declarant  is  to  administer  an 
oath  for  any  judicial  or  other  legal  purpose.  If  out  of  her 
Majesty's  dominions,  in  the  presence  of  any  officer  in  the 
diplomatic  or  consular  service  of  her  Majesty." 

The  convention  with  the  United  States  made  in  pursuance 
of  this  section  will  be  found  in  a  schedule  to  the  amending 
statute,  35  &  36  Vict.  c.  39  (Naturalisation  Act,  1872).  S.  3 
of  the  same  amending  Act  was  passed  to  remove  doubts  as  to 
the  effect  of  the  1870  Act  on  the  rights  in  property  of  women 
married  before  the  passing  of  that  Act.  See  s.  10  of  the  1870 
Act,  vnfra,  p.  18. 

The  tie  of  allegiance,  however,  though  spoken  of  by  Lord 
Coke  as  duplex  et  reciprocum  ligamen,  involving  the  duty  of 
obedience  on  the  one  hand  and  the  duty  of  protection  on  the 
other,(a)  has  always  been  regarded  as  capable  of  solution  by 
the  will  of  the  Sovereign.  Thus,  allegiance  is  dissolved  by 
cession,  by  conquest,  or  by  the  separation  of  one  portion  of 
the  Sovereign's  dominions  from  the  rest  in  such  a  manner 
that  the  separated  portion  becomes  an  independent  State. 
On  such  a  dissolution,  the  resident  inhabitants  of  the  territory 
ceded,  separated,  or  conquered  lose  their  former  nationality, 
and  become  subjects  of  the  new  State  to  which  they  are 
assigned  or  attached.  It  has  been  sometimes  said  that  the 
inhabitants  of  the  separated  territory  have  it  at  their  own 
election  to  determine  to  which  Sovereim  they  shall  bear 
.U,gU«,.  in  .he  futu^J)  There  e.n  he  Z  douL  th.t  .ud. 
an  option  may  be  given  by  the  express  provisions  of  the  treaty 
or  statute  by  which  the  separation  is  govemed,(c)  in  which 


(a)  QUtuCm  Case,  7  Co.  i,  and  27  b. 

(V)  Be  Bruce,  2  Cr.  &  J.  436,  450 ;  Doe  ▼.  Arhtorigkt,  5  G.  P.  575  ;  Doe  ▼• 
Aeklam,  2  B.  &  C.  779  ;  Doe  v.  Mnlcaster,  5  B.  &  C.  771. 
(r)  Jepheon  v.  Biera,  3  Kn.  P.  C.  130. 
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case   a   definite   period  is  usually  named  within  which  the     PabtL 
option  must  be  exercised  by  quitting  or  remaining  inhabitants       ^»^^w* 
of  the  ceded  or  separated  territory  .(a)    Where  no  such  option  is      Cap.  I. 
expressly  given,  the  question  is  treated  by  Lord  Coleridge,  C  J,, 
in  a  recent  case,(J)  as  one  of  fact.     When  a  Sovereign  by 
treaty  relinquishes  his  claim  to  the  allegiance  of  the  inhabi- 
tants of  specified  territories,  it  becomes  a  question   of  fact 
whether  a  particular  individual  remained  after  the  cession  (or 
the  limited  time)  an  inhabitant  of  the  specified  territory  and 
became  thereby  a  citizen  of  the  State  into  which  it  passed  as 
an  integral  part.     In  no  case  has  it  been  held  that  any  inhabi- 
tant  of   the  ceded  or  separated  territory  has  the  right  to 
remain  an  inhabitant  of  it,  and  at  the  same  time  to  retain  the 
allegiance  and  nationality  of  the  State  which  ceded  or  per- 
mitted the  separation. 

The  imion,  temporary  or  permanent,  of  two  kingdoms  imder  Union  under 
one  Sovereign  has  given  rise  to  the  question  in  a  slightly  varied  ^wnvToifr, 
form.  In  Calvin  8  Case  (c)  it  was  decided  that  persons  bom 
in  Scotland  after  the  accession  of  James  I.  to  the  throne  of 
England  (called  postnati)  were  not  aliens ;  and  the  ratio  deci- 
dendi in  that  case  appears  to  be  that  allegiance  is  due  to  the 
Sovereign  in  his  natural,  and  not  in  his  political,  capacity. 
That  is  to  say,  the  allegiance  of  the  postnatiia  being  due  to  the 
natural  person,  James,  and,  James  being  King  of  England  as 
well  as  of  Scotland,  the  allegiance  is  not  due  to  James  as 
TSjng  of  Scotland  only,  but  to  James  as  a  whole;  and  the 
postnatus  is  therefore  an  English  subject.  The  doctrine  is 
accepted  by  the  judges  in  Isaacson  v.  Durant  {suprd)  to  the 
extent  that,  so  long  as  the  inhabitants  of  two  coimtries  are 
subjects  of  the  same  person,  the  Court  is  ''  not  concerned  to 
deny  that  they  are  in  the  allegiance  of  the  same  person  in 
his  natural,  and  not  in  his  political,  capacity."  But  so  long  as 
the  same  person  remains  Sovereign  of  both  countries,  the 
proposition  is  apparently  immaterial,  except  for  the  purpose 
of   the  actual  decision  in  Calvin's   Case.      As   a   proposition 

(a)  The  Anglo-Gennan  agreement  for  the  cession  of  Heligoland  (July  1890) 
reserves  to  all  natives  of  the  ceded  territory  "  the  right  of  opting  for  British 
nationality  by  means  of  a  declaration  to  be  made  by  themselves,  and  In  the  case  of 
children  under  age,  bv  their  parents  or  guardians,  which  must  be  sent  in  before 
the  ist  January  1892  :  Art.  xii.  (2).  It  is  also  provided  that  all  persons,  natives 
of  the  ceded  territory,  and  their  children  born  before  the  date  of  the  agreement  for 
cession,  shall  be  free  from  the  obligation  of  service  in  the  military  and  naval  forces 
of  Germany  :  Art.  xii.  (3). 

(b)  Imacnon  v.  Durante  17  Q.  B.  D.  54 ;  55  L.  J.  Q.  B.  331,  336.  Westlake 
(Priv.  Int.  Law,  §  27)  says  that  the  question  is  decided  by  the  voluntary  transfer  or 
retention  of  domicil,  wMch  is  another  way  of  stating  the  same  thing. 

(<?)  7  Go.  I ;  2  St.  Tr.  585. 
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?A«Tl.     mvolvirig  any  further  practical  consequences,  it  seems,  to:  be 
Pebsons,    finally  rejected  by  the  Court  in  Isaacson  v.  Durant  (suprd),  the 

Cap.  I.  judgment  in  which,  after  referring  to  the  feudal  character  of 
the  relationship  between  Crown  and  subject  in  medisBval  times, 
and  to  the  language  of  modern  legislation,  concludes  by  saying : 
'^  The  later  statutes  speak  of  the  Crown,  and  not  the  Sovereign, 
and,  to  our  minds,  clearly  recognise  that  to  the  King,  in  his 
politic,  and  not  in  his  personal,  capacity  is  the  allegiance  of  his 
subjects  due'Xa)  Unquestionably,  it  would  be  difficult  to  sup- 
port the  old  feudal  theory  at  the  present  day,  when  republics 
form  so  considerable  a  part  of  the  commonwealth  of  nations, 
and  the  doctrines  of  aUegiance  and  nationality  have  to  be 
Q,pplied  to  sovereign  States  whose  only  character  or  capacity 
is  political.  , 

The  language  of  Farwell,  J.,  in  Ee  Johnson  (b)  on  this  subject 
is  perhaps  not  quite  in  accordance  with  the  preceding  para- 
graph ;  but  it  is  to  be  noted  that  Isaacson  v.  Durant  is  not 
referred  to  in  the  judgment*  The  actual  point  under. con- 
sideration was  to.  decide  what  the  "  law  of  the  nationality" 
meant  when  applied  by  a  foreign  Court  to  a  British  subject 
bom  in  Malta.  The  decision  that  the  law  of  England  was 
the  only  law  which  could  be  so  described,  does  not  seem  open 
to  question.  There  is  no  one  common  law  of  the  Empire ; 
and  it  cannot  be  the  function  of  a  foreign  Court  to  discrimi- 
nate between  the  various  British  possessions,  and  to  decide 
a^hich  (if;  any)  of  them  are  entitled  to  claim  a  nationality  of 
their  own.  In  th^  case  of  He  Johnson,  the  Courts  of  Baden 
were  assumed  to  refer  all  questions  of  the  distribution  of  an 
intestate's  movables  to  the  law  of  his  nationality.  If  this  bo 
i^he  true  view  of  the  law  of  Baden,  it  is  in  conflict  with  the 
.ordinary  rule  of  international  jurisprudence,  which  refers  such 
questions  to  the  leps  domicilii.  According  to  the  ordinary  rule, 
(lihe  Baden  Court  should  look  to  the  domicil  of  the  deceased ; 
oaor  would  there  be  any .  difficulty  in  discriminating  .between 
jbhe  integral  parts  of  .the  British  Empire  for  the  purposes  of 
domicil.  But  assuming  that  the  Baden  Court  did  refer  to  the 
daw  of  the  intestate's  nationality,  and  that'  for  this  purpcfise 
British  nationality  means  English  nationality,  it  must  not  be 
taken  that  this  would  involve  such  a  consequence  as  the 
administration  of  the  estate  of  a  Scotchman,  an  East  Indian, 
or  a  Cape  Colonial,  by  the  English  statute  of  distributions. 

•;  ;  (fl)  iMoeion  V.  JDurant,  55  L*  J..Q.  B.  at  p.  339 ;  17  Q.  B.  D.  54.,  J 

(b)  Be  Jbhtiion ; .BoberU  v.  AU,^Gen,  (1903)^  19  T.  L;  K,  /3Q9.    See  iJifra^,igi,xk^ 

CiHi  *•     ■       ^      ■■''.'■       '  **    t'    » 
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On  the  contrary,  the  English  law  as  to  each  of  its  subjects  is     fabt  I. 
that  the  governing  law  in  such  matters  is  the  law  of  that  part    •       ^^^' 
of  the  Enipire  in  which  he  was  domiciled  at  his  death,  assum-      Cap.  L 
ing  that  he  was  not  domiciled  in  a  foreign  State ;  and  this  was 
in  effect  the  rule  adopted  in  Be  Johnson,  so  far  as  the  circum- 
stances of  the  case  permitted. 

But  although  the  doctrine  of  Calvin's  Case  is  still  law,  so  Subsequent 
that,  e.g.,  persons  bom  in  Hanover  whilst  the  Georges  reigned  ^^^Jjjj?* 
in  England  were  regarded  as  of  British  nationality ,(a)  yet  the  kingdoms. 
dicta  in  Calvin's  Case  which  suggest  that  upon  a  subsequent 
division  of  the  imited  kingdon^s  the  postnaii  (meaning  persons 
]bom  after  and  during  the  union)  might  owe  a  double  alle- 
giance adjidem  utriusque  Begis,  must  now  be  regarded  as  incor- 
rect. The  actual  decision  in  Isaacson  v.  Durant  (suprd),  to 
which  reference  has  so  often  been  made,  was  that,  as  soon  as 
the  Crowns  of  Hanover  and  England  became  divided  by  the 
accession  of  Queen  Victoria,  the  Hanoverians  ceased  to  owe 
allegiance  to  the  British  Crown  and  became  aliens ;  and  that 
those  bom  in  Hanover  after  the  separation  of  the  kingdoms 
were  d^  fortiori  in  the  same  position.  "  The  Crowns  had  by 
accident  been  united  in  the  same  person ;  but  when  the  ^nion 
of  the  Crowns  came  to  an  end  the  union  of  allegiance  ceased 
too.'Xa) 

The  case  of  Isaacson  v.  Durant,  in  which  the  right  to  exer-  AiienB,  cUb- 
cise  the  parliamentary  franchise  was  concerned,  leads  naturally  *^*^*^^  ^^ 
]bo  the  subject  of  the  disabiliti^  of  aliens  in  England.     By  the 
Common  I/aw,  an  alien  could  not  hold  landed  property,  not 
iBven  undei:  lease.    It  is  stated. that  until  the  reign  of  Edward  L, 
when  they  were  permitted  by  charter  to  hire  houses  J9f  theii: 
own,  foreign  merchants  in  England  always  lived  in  lodgings, 
their  landlords  acting  as  their  brokers  and  selling  their  mer- 
chandise for  them.(&)     By  positive  enactment  in  the  reign :  of 
Henry  VIII.  (32  Hen.  VIII.  c.  16,  s.  83)  it  was  declared*  that  . 
all  leases  to  alien  artificers  or  handicraftsmen  of  any  dwelling-        •      . 
house  or  shop  should  be  void,  and  a  penalty  of  ;(^ioo  was 
imposed   on   both   lessor   or  lessee.     It  was   not    until    the 
7  &  8  Vict.  c.  66,  that  the  harshness  of  this  law  was  in  terms 
relaxed,  though  in  practice  it  had,  of  course,  become  obsolete. 
By  the  statute  just  mentioned,  aliens  were  made  capable  of 
holding  lands  or  houses  for  residence  or  business  for  a  term 
not  exceeding  twenty-one  years,  as  if  natural-bom  subjects, 
except,  that  they  were  not  to  acquire  the  right  of  voting  for 

(a)  See  the  judgment  in.  Isaaeson  y.  Durante  17  Q.  B.  P^,  54  \  55^  L,  J.  Q.  Bl  331. 
(4)  Co.  2  Inst  57  ;  Ghitt^y,  Qonun.  Law,  i.,ui ;  Cockburn/o^N»tioVl|ty,p,;  i^. 
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members  of  Parliament.  The  right  of  an  alien  to  take  and 
hold  personal  property  is  also  enacted  by  the  same  statute ; 
though  this  seems  only  to  have  been  declaratory  of  the  Common 
Law.(a) 

The  position  of  an  alien  even  after  the  passing  of  the  7  &  8 
Vict.  c.  66,  was  nevertheless  one  of  considerable  hardship.  He 
was  incapable  of  being  a  member  of  the  Privy  Council  or  of 
either  House  of  ParliamentX^)  or  of  holding  any  municipal 
oflSce,  or  of  voting  at  Parliamentary  or  municipal  elections,  or 
of  filling  any  oflSce  or  place  of  trust,  civil  or  miUtary.  He  was 
incapable  of  holding  real  estate  in  fee,  or  for  life,  or  for  years, 
except  that  for  residence  or  business  purposes  he  might  take  a 
lease  not  exceeding  twenty-one  years.  If  an  alien  purchased  a 
freehold  estate,  the  Sovereign  became  entitled  to  it.  If  copy- 
hold, it  escheated  to  the  lord.((;)  Not  only  was  he  incapable 
of  holding,  but  of  inheriting ;  and  at  common  law  he  was 
incapable  of  transmitting  an  estate  by  descent,  so  that  where- 
ever  it  was  necessary  to  trace  descent  through  an  alien,  it  was 
impossible  to  inherit.(6{)  But  so  far  as  the  power  of  trans- 
mittuig  an  estate  was  concerned,  this  hardship  was  cured 
by  1 1  &  1 2  Will.  III.  c.  6,  which  provided  that  natural-bom 
subjects  might  derive  tkle  by  descent  through  an  alien 
ancestor. 

All  these  disabilities,  however,  have  now  been  removed  by 
the  Naturalisation  Act,  1870,  and  an  alien  may  now  hold  both 
real  and  personal  property  in  the  United  Kingdom  without 
any  restriction,  except  that  no  qualification  for  any  franchise 
or  office  is  to  be  gained  thereby.  The  enacting  section  is  as 
follows : — 


**  Status  of  Aliens  in  the  United  Kingdom, 

Capacity  of  '*  2.  Real  and  personal  property  of  every  description  may  be 
proper^r*  ^  taken,  acquired,  held,  and  disposed  of  by  an  alien  in  the  same 
manner  in  all  respects  as  by  a  natural-bom  British  subject ; 
and  a  title  to  real  and  personal  property  of  every  description 
may  be  derived  through,  &om,  or  in  succession  to  an  alien  in 
the  same  manner  in  all  respects  as  through,  from,  or  in  succes* 
sion  to  a  natural-born  British  subject :  Provided — 


(a)  CalvifCi  Case,  7  Co.  17  a. 

{h)  The  Act  of  Settlement  (12  &  13  Vict.  c.  2,  s.  3)  prohibits  even  a  naturalised 
alien  from  being  a  member  of  the  Privy  Council  or  of  either  House  of  Parliament ; 
and  this  is  still  the  law  as  to  persons  naturalised  otherwise  than  under  the  Act  of 
1870. 

{c)  Ventris,  413,  416,  418  ;  Com.  Dig.  Alien,  C  (l),  (2). 

{d).  Ventris,  ilnd, ;  Com.  Dig.  ibid, ;  Cockbunit  p.  143. 
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''  (i)  That  this  section  shall  not  confer  any  right  in  an      Fart  L 
alien  to  hold  real  property  situate  out  of  the  United      ^^^^ 
Kingdom,  and  shall  not  qualify  an  alien  for  any      Oap.  l 
office  or  for  any  municipal,  parliamentary,  or  other 
franchise : 
*'  (2)  That  this  section  shall  not  entitle  an  alien  to  any 
right  or  privilege  as  a  British  subject,  except  such 
rights  and  privileges  in  respect  of  property  as  are 
hereby  expressly  given  to  him : 
""  (3)  That  this  section  shall  not  effect  any  estate  or  interest 
in  real  or  personal  property  to  which  any  person  has 
or  may  become  entitled,  either  mediately  or  imme* 
diately,  in  possession  or  expectancy,  in  pursuance  of 
any  disposition  made  before  the  passing  of  this  Act, 
or  in  pursuance  of  any  devolution  by  law  on  the 
death  of  any  person  dying  before  the  passing  of  this 
Act." 
"  Hdd  and  disposed  of" — It  has  been  held  on  this  section 
that  the  privileges   conferred   on   British  subjects  by   Lord 
Kingsdown's  Act  (24  &  25  Vict.  c.  114)  of  making  a  valid 
will  either  according  to  the  lex  loci,  the  lex  domicilii,  or  the  lex 
domicilii  originis,  are  not  by  virtue  of  it  extended  to  aliens, 
although  **  dispose  of"  includes  disposition  by  will.(a) 

By  s.  14  it  is  provided  that  nothing  in  the  Act  shall 
qualify  an  alien  to  be  the  owner  of  a  British  ship.  But  an 
alien  may,  of  course,  purchase  a  British  ship,  which  thereby 
ceases  to  be  British ;  and  if  a  vessel  is  built  in  England  to 
be  sold  to  a  foreigner,  and  to  be  delivered  to  him  abroad, 
she  is  not,  it  seems,  a  "British  ship"  within  the  Merchant 
Shipping  Act,  1854;  so  that  an  assignment  of  her  need 
not  be  by  bill  of  sale,  and  does  not  require  registration  as 
such.(i) 

By  s.  5  the  right  of  an  alien  to  a  jury  de  medietate  linguoe  is 
abolished. 

The  acquisition  of  British  nationality  by  naturalisation  is  Nationality 
regulated  by  ss.  7,  8,  and  9  of  the  Act  of  1870.     In  order  to  ^^jjji^^ 
obtain  a  certificate  of  naturalisation,  it  will  be  seen  that  an  tion. 
idien  must  have  resided  in  the  United  Kingdom,  or  have  been 
in  the  service  of  the  Crown,  for  not  less  than  five  years.     S.  8 
deals  with  the  case  of  natural-bom  British  subjects  who  have 
become  ''  statutory  aliens  "  under  the  Act  itsel£ 

la)  BUfxam  v.  Fatrfi,  9  P.  D.  130 ;  In  the  Goods  0/  Busech,  6  P.  D.  211. 
\b)  Union  Bank  of  London  v.  Lenanton^  3  G.  P.  D.  243. 
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Past  L  "  9.  The  oath  in  this  Act  referred  to  as  the  oath  of  alle- 

Pkhsohb.    g^QQ  shall  be  in  the  form  following ;  that  is  to  say, 

Cap.  I.  *' '  I, ,  do  swear  that  I  will  be  fedthful  and  bear  true 

Form  of  oath  allegiance   to   her   Majesty   Queen   Victoria,   her   heirs   and 
of  allegiance,  successors,  according  to  law.     So  help  me  Grod.' " 

'*  Hob  resided  ....  not  less  than  Jive  years." — But  the 
privileges  of  denization  can  still  be  granted  by  royal  letters 
patent  (s.  13),  and  in  this  case  no  previous  residence  is  required. 

"  All  political  and  other  rights." — ^These  words  impliedly 
repeal,  quoad  persons  naturalised  under  this  Act,  the  restric- 
tions imposed  by  12  &  13  WilL  III.  c.  2,  s.  3 ;  which  enacted 
that  neither  naturalised  persons  nor  persons  made  denizens 
should  be  capable  of  entering  the  Privy  Council,  nor  of  becom- 
ing a*  member  of  either  House  of  Parliament,  nor  of  any  place 
or  office  of  trust,  nor  to  take  any  grant  from  the  Crown. 
When  naturalisation  was  effected  by  an  Act  of  ParUament,  it 
was  usual  in  the  case  of  any  distinguished  foreigner  to  repeal 
the  12  &  13  Will.  III.  c.  2,  s.  3  (and  also  the  i  Geo.  I.  st.  2, 
c.  4),  so  far  as  he  was  concerned.  The  above  restrictions  are 
still  operative  as  regards  denizens ;  and  denization  by  letters 
patent  therefore,  though  preserved  by  s.  1 3,  is  likely  to  fall 
into  disuse. 

"  WUh  this  qualijicaiion." — It  has  been  recently  held  by 
Kay,  J.,  that  the  effect  of  this  qualification  is  to  prevent  the 
naturalisation  from  being  complete,  and  to  disable  a  person  so 
naturalised  from  transmitting  British  nationaUty  to  his  chil- 
dren.(a)  The  Court  of  Appeal,  to  whom  the  case  went,  decided 
it  on  another  groimd,  and  avoided  expressing  an  opinion  on 
this  point. 

Certificates  of  Naturalisation. — ^An  order  of  the  Home  Secre- 
tary fixing  the  fee  for  grant  of  certificate  and  registration 
appeared  in  the  London  Qnzette  for  1887,  p.  5.  A  list  of 
persons  to  whom  certificates  of  naturalisation  or  re-admission 
to  British  nationality  have  been  granted  during  each  month  in 
the  year  is  published  in  the  London  Gazette  early  in  the  month 
following. 

As  to  the  mode  of  proving  certificates,  declarations  of 
alienage,  &c.,  see  s.  10  of  the  Act 

(a)  JRe  Bourgeoises  41  Ch.  D.  310.  See  a  note  on  this  decision  in  the  Law 
Quarterly  Retiew^  vol.  iv.  p.  226.  On  affidavits  as  to  the  French  law,  it  was  held 
that  the  cather  had  not  ceased  to  be  a  subject  of  France  ;  but  there  appears  to  be  a 
petitio  principii  in  the  reasoning.  English  law  held  the  naturalisation  to  be  in- 
complete, because  French  law  regarded  the  individual  as  still  a  French  subject. 
The  French  law  still  regarded  the  individual  as  a  subject,  only  (it  appears)  if  the 
English  naturalisation  was  incomplete.  The  contention  that  naturalisation  waa 
absolutely  prohibited  by  French  law  seems  not  to  be  warranted  by  the  affidavits. 


NATIONALITY.  17 

BrUish  Possessions, — ^It  will  be  observed  that  the  jurisdiction      pabt  l 
given  to  Governors  of  British  possessions  only  extends  to  grants      ^^^*- 
of  re-admission   to    British    nationality.      Grants   of    British      Cap.  l 
nationaUty  generally  in  the  colonies  are  governed    by  s.   1 6 
of  the  Act : — 

"  1 6.  All  laws,  statutes,  and  ordinances  which  may  be  duly  Power  of 
made  by  the  Legislature  of  any  British  possession  for  imparting  J'giSSlte  ^th 
to    any   person    the    privileges,  or    any  of  the  privileges,    of  respect  to 
naturalisation,  to  be  enjoyed  by  such  person  within  the  Umits  S**™^*"" 
of  such  possession,  shall  within  such  limits  have  the  authority 
of  law,  but  shall  be  subject  to  be  confirmed  or  disallowed  by 
her  Majesty  in  the  same  manner,  and  subject  to  the  same  rules 
in  and  subject  to  which  her  Majesty  has  power  to  confirm  or 
disallow   any   other  laws,   statutes,    or    ordinances    in    that 
possession." 

The  former  statute  on  this  subject  was  lo  &  ii  Vict.  c.  83, 
repealed  by  the  schedule  to  this  Act. 

The  national   status   of  married    women   and    children    is  National 
regulated  by  s.  10  of  the  Act  of  1870.     With  this  section  ^^^^^ 
should  be  read  s.  3  of  the  Naturalisation  Act,  1872  (35&36  women  and 
Vict.  c.  39),  which  provides    that  nothing  contained  in  the^"^****" 
Naturalisation  Act,  1870,  shall  deprive  any  married  woman  of 
any  estate  or  interest  in  real  or  personal  property  to  which  she 
may  have  become  entitled  previous  to  the  passing  of  that  Act, 
or  affect  such  estate  or  interest  to  her  prejudice. 

"National  Status  of  Married  Women  and  Infant  Children. 

"  10.  The  following  enactments  shall  be  made  with  respect  National 
to  the  national  status  of  women  and  children  :(a)  ^!^^ 

"(i)  A  married  woman  shall  be  deemed  to  be  a  subject  women  and 
of  the  State  of  which  her  husband  is  for  the  time  ^ud^n 
being  a  subject : 

'*  (2)  A  widow(&)  being  a  natural-bom  British  subject,  who 
has  become  an  alien  by  or  in  consequence  of  her 
marriage,  shall  be  deemed  to  be  a  statutory  alien, 
and  may  as  such  at  any  time   during  widowhood 

{a)  By  the  Act  of  1844  (7  &  8  Vict.  c.  66)  s.  16,  it  was  enacted  that  any  woman 
married  to  a  natural-bom  British  subject  or  person  naturalised,  should  be  deemed 
and  taken  to  be  herself  naturalised,  and  to  have  all  the  rights  and  privileges  of  a 
natural-bom  British  subject.  No  provision  was  made  for  the  case  of  a  woman 
(being  a  British  subject)  who  married  an  alien  ;  and  she  therefore  retained  her 
British  nationality,  by  the  Common  Law. 

(d)  No  express  provision  is  made  for  the  divorce  of  a  married  woman  who  had 
changed  her  nationality  by  marriage.  It  seems,  however,  that  she  would  retain 
her  acquired  nationality,  until  she  altered  it  by  re-marriage  or  naturalisation. 
There  is  no  authority  for  suggesting  that  her  original  nationality  would  revert. 
See  the  Report  in  the  Appendix  to  this  chapter,  §  50. 
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^^^'^  !•  obtain  a  ceniticate  of  re-admission  to  British  nation- 

'  ality  in  manner  provided  by  this  Act : 

^^^'  ^'  "  (3)    Where   the  father  being    a  British  subject,  or  the 

mother  being  a  British  subject  and  a  widow,  becomes 
an  alien  in  pursuance  of  this  Act,  every  child  of 
such  father  or   mother  who   during   infancy   has 
become  resident  in  the  country  where  the  father  or 
mother  is  naturalised,  and  has,   according  to   the 
laws  of  such  country,  become  naturalised   therein, 
shall  be  deemed  to  be  a  subject  of  the  State  of 
which  the  father  or  mother  has  become  a  subject, 
and  not  a  British  subject : 
"  (4)  Where  the  father,  or  the  mother  being  a  widow,  has 
obtained    a   certificate    of  re-admission    to  British 
nationality,  every  child  of  such   father  or  mother 
who  during  infancy  has  become   resident    in    the 
British  dominions  with  such  father  or  mother,  shall 
be  deemed  to  have  resumed  the  position  of  a  British 
subject  to  all  intents : 
*'  (5)  Where  the  father,  or  the  mother  being  a  widow,  has 
obtained  a  certificate  of  naturaUsation  in  the  United 
Kingdom,  every  child  of  such  father  or  mother  who 
during  infancy  has  become  resident  with  such  father 
or  mother  in  any  part  of  the  United  Kingdom,  shall 
be  deemed  to  be  a  naturalised  British  subject." 
Infant  children. — Sub-s.  (5)  of   this   section  is   apparently 
intended  to  meet  the  case  of  children  bom  before  the  certifi- 
cate of  naturalisation  is  obtained.     It  is  plain  that,  so  far  as 
these  are  concerned,  they  do  not   acquire  British  nationality 
unless  they  reside  with  the  naturalised  parent  in   the  United 
Kingdom.     But  it  would  d  fortiori  apply  to '  children  bom 
after  the  certificate  of  naturalisation  is  obtained,  assuming  the 
opinion  of  Kay,  J.,  in  lie  Bourgeoi8e,{a)   that  such  certificate 
does  not  give  the  power  of  transmitting  nationality  to  descend- 
ants, to  be  correct.     The   Court  of  Appeal,  in  the  case  cited, 
left    this  question  unanswered,  as   one  of  great   dij£culty.(5) 
It  is,  however,  exceedingly  difficult   to  find  anything  in  the 
Act  which  would  give  this  power  to  persons  naturalised  under 

(a)  41  Ch.  D.  310, 320,  citing  Fitch  v.  Weber^  6  Hare,  51.  Cf.  authorities  cited 
in  De  Qeer  v.  Stone^  22  Ch.  D.  243. 

(ft)  Mr.  Dicey,  in  an  elaborate  note  on  this  question  in  the  Law  Quarterly 
Beciew^Yol.  v.  (for  1889), p.  438,  approves  of  Kay,  J.*s,  opinion  that  the  children 
of  persons  naturalised  under  this  Act  are  aliens.  See,  for  arguments  on  the  other 
side,  a  note  in  Law  Quarterly  Bev^iew,  1888,  vol.  iv.  p.  226.  And  cf.  on  this 
question  Dicey's  Confl.  of  Laws,  p.  191.  Anson's  Hist,  of  the  Constitution,  p.  69  ; 
Hill's  Foreign  Jurisdiction  of  the  British  Crown,  27. 
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at ;  having  regard  more  especially  to  the  construction  put  by  the      Pabt  I. 
liOgislature,  in  passing  the  13  Geo.  III.  c.  21,  upon  the  much     P™^^^^* 
lai^er  language  of  the  7  Anne,  c.  5,  s.   3,  and  the  4  (Jeo.  II.      Cap.  I. 
<5.  21. 

Every  child. — ^Thus  if  the  widow  of  a  British  subject  marries 
jBJi  alien,  her  children  by  her  former  husband  would  appear 
liable  to  lose  their  British  nationality  by  residence  with  their 
mother  in  her  new  home.  See,  however,  on  this  point  the 
Report  in  the  Appendix  to  this  chapter,  §  59. 

Become  resident. — Semble,  this  means  to  include  every  child 
who  during  its  infancy  in  fact  "  resides  "  in  the  country  with 
its  parent  for  a  period  long  enough  to  constitute  residence  as 
'distinguished  from  a  temporary  visit.  Residence  during  the 
whole  period  of  legal  infancy  appears  not  to  be  required.  Cf. 
Dicey,  Confl.  of  Laws,  p.  192. 

It  will  be  seen  that  all  the  legislation  which  has  taken  place  Nationality 
on  this  subject  proceeds  on  the  principle  that  a  man  is  unable  dom^a  ^^^ 
of  himself,  without  statutory  assistance,  to  change  his  nation- 
.ality.  In  the  words  of  Lord  Hatherley  in  Udny  v.  Udny,{a) 
"  the  question  of  naturalisation  and  allegiance  is  distinct  from 
that  of  domicil.  A  man  cannot,  at  present  at  least,  put  off 
and  resume  at  will  obligations  of  obedience  to  the  Government 
of  the  country  of  which  at  his  birth  he  is  a  subject,  but  he 
may  many  times  change  his  domicil."  The  Act  of  which  a 
summary  has  just  been  given  has  rendered  that  possible  which 
was  not  so,  at  least  in  England,  when  Lord  Hatherley  spoke, 
but  the  essential  distinction  between  domicil  and  nationality 
must  nevertheless  be  borne  in  mind  in  considering  its  provi- 
sions. In  Moorhouse  v.  Lord,Qt)  Lord  Kingsdown,  speakmg  of 
the  acquisition  of  a  French  domicil,  is  reported  as  sajdng  that, 
in  order  to  effect  such  a  result,  a  man  must  intend  to  become  a 
Frenchman  instead  of  an  JSn^glishman.  But,  as  Lord  Westbury 
points  out,  in  his  judgment  in  the  case  of  Udny  v.  Udny,{c) 
just  referred  to,  these  words  are  likely  to  mislead,  if  they  were 
intended  to  signify  that  for  a  change  of  domicil  there  must  be 
a  change  of  nationality,  that  is,  of  natural  allegiance.  That 
would  be  *'  to  confound  the  political  and  civil  states  of  an 
individual,  and  to  destroy  the  difference  between  patria  and 
.domicilium."  This  essential  distinction  will  become  more 
manifest,  when  the  law  of  domicil  has  been  considered. 

{a)  Udny  v.  Udny^  L.  R.  i  H.  L.,  Sc.  441,  452. 

{b)  10  H.  L.  C.  272.  And  »ee  Haldane  v.  Eckford^  L.  R.  8  Eq.  631  ;  In  re. 
Oapdfirielle,  2  H.  &  C.  985;  and  Attorney- General  v.  Qmnte$$  de  Walditatt,  3 
H.  &  C.  374. 

{c)  L.  R.  I  H.  L.,  8c.  460. 


20  FOREIGN  AND  DOMESTIC  LAW. 


Part  T. 
Pebsoks 

Cap.  I. 


SUMMARY. 


p.  I.  Nationality,  according  to   the   English  Common  Law,  was 

decided  absolutely  and  once  for  all  by  the  place  of  birth. 
Those  who  were  bom  within  the  allegiance  of  the  British  Crown, 
and  those  only,  were  regarded  throughout  their  lives  as  British 
subjects. 

pp.  2, 3.  By  the  statutes  previous  to  33  &  34  Vict.  c.  14  (25  Edw.  III. 

St.  2,  7  Anne,  c.  5,  s.  3,  4  Geo.  II.  c.  21,  and  13  Geo.  IIL 
c.  21),  the  privileges  of  nationality  were  conferred  on  the 
descendants,  up  to  and  including  the  second  generation,  of  a 
natural-bom  British  subject  who  were  bom  abroad,  the 
transmission  of  this  statutory  nationality  depending  upon  the 
father  alone. 

pp.  5-19.  By  33  &  34  Vict.  c.  14,  the  restrictions  on  the  capacities  of 

aliens  were  abolished  so  far  as  the  power  of  inheriting  or  other- 
wise taking  British  land  was  concerned,  and  statutory  means 
were  provided  (superseding  those  which  had  formerly  existed) 
for  the  naturalisation  and  denaturalisation  of  aliens  in  Great 
Britain,  and  of  British  subjects  abroad,  including  the  acquisi- 
tion of  political  rights. 

pp.  18, 19.  The  nationality  of  a  married  woman  follows  that  of  her 

husband,  and  the  nationality  of  children  follows  that  of  the 
father,  or  of  the  mother  if  a  widow.  A  married  woman  who 
becomes  a  widow  may  change  her  nationality  under  the  pro- 
visions of  33  &  34  Vict.  c.  14. 

p.  17.  The  Legislatures  of  British  possessions  and  colonies  may 

confer  a  limited  British  nationality,  valid  within  their  terri- 
torial limits. 

pp.  8, 9.  On  the  cession  or  abandonment  of  territory,  by  conquest  or 

otherwise,  the  nationality  of  the  inhabitants  is  generally  pro- 
vided for  by  treaty ;  but  in  the  absence  of  treaty  provisions, 
will  probably  depend  upon  the  voluntary  transfer  or  retention 
of  their  domicil. 
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APPENDIX  TO  CHAPTER  /. 

NATURALISATION  LAWS  COMMITTEE. 

Report. 

To  the  Right  E(m.  Charles  Thomaon  Ritchie,  M.P.,  HU  Mc^jesti/a 
Principal  Secretary  of  State  for  the  Some  Department, 

Sib,  24th  July  1901. 

I.  On  the  9th  February  1899,  your  predecessor  in  office,  Secretary  Introductory 

Sir  Matthew  White  Ridley,  commissioned  us  to  report  to  him  upon  the  ™?^*"q£ 

doubts  and  difficulties  which  have  arisen  in  connexion  with  the  inter-  reference 

pretation  and  administration  of  the  Acts  relating  to  Naturalisation,  and  ^^^  abort 

QiCCOunt  of 
to  advise  whether  legislation  for  the  amending  of  those  Acts  is  desirable,  proceedings. 

and,  if  so,  what  scope  and  direction  such  legislation  should  take.     We 

have  now  the  honour  to  report  to  you  the  result  of  our  inquiry. 

In  dealing  with  the  subject  referred  to  us  we  have  had  to  consider 

two  distinct  questions,  how  far  the  existing  law  requires  elucidation, 

and  in  what  respects  and  to  what  extent  it  requires  amendment  and 

extension.     On  the  first  point — the  doubts  as  to  the  interpretation  of 

the  present  law — we  have  been  at  a  certain  disadvantage,  inasmuch  as 

the  subject  of  Nationality,  though  of  great  importance,  is  one  which, 

as  it  happens,  is  rarely  brought  before  the  Courts,  and  consequently 

there  is  but  little  assistance  to  be  obtained  from  judicial  decisions. 

Questions,  however,  frequently  arise  in  one  form  or  another  in  the 

administration  of  the  affairs — Domestic,  Foreign,  Colonial,  or  Indian — 

of  the  Executive  Government.     We  have  had  before  us  the  records  of 

the  various  matters  relating  to  the  subject  which,  during  the  last  30 

years  and  more,  have  been  considered  by  one  or  other  of  the  following 

Public  Departments,  viz.,  the  Home,  Foreign,  Colonial,  War,  and  India 

Offices;  and  the  Admiralty,   Board  of  Trade,  and  the  Civil  SeiTice 

Commission.     We  have  also  had  the  advantage  of  the  able  assistance 

of  Sir  T.  Godfrey  Carey  (Bailiff  of  Guernsey),  Mr.  W.  H.  Venables 

Yemon  (Bailiff  of  Jersey),  and  Mr.  George  A.  Ring  (Attorney-General 

of  the  Isle  of  Man),  on  the  questions  specially  affecting  their  respective 

provinces,  and  Professor  Westlake,  K.C.,  and  Professor  A.  Y.  Dicey, 

K.O.,  have  been  good  enough  to  give  us  their  valuable  counsel  on 

certain  points  on  which  we  thought  it  desirable  to  consult  them. 

Further  we  have  had  before  us  the  various  laws  in  force  in  the  different 

parts  of  His  Majesty's  Dominions  regulating  the  conditions  requisite 

for  conferring  upon  •  aliens  the  rights  of  British  subjects  within  the 

limits  of  the  territories  governed  by  such  laws ;  also  the  Report  of  the 

Select  Committee  which  considered  the  subject  in  1843,  and  the  Report 

of  the  Royal  Commission  which  dealt  with  it  in  1869,  both  of.  which 
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reports,  together  with  their  Appendices,  contain  much  material  which 
is  still  of  practical  importance. 

2.  The  law  relating  to  Naturalisation  is  concerned  mainly  with  the 
conditions  under  which  the  rights,  privileges,  and  duties  constituting 
the  status  of  a  British  subject  are  acquired  and  lost.  Persons  are 
either  invested  with  that  status  at  the  moment  of  birth,  or  subsequently 
acquire  it  under  the  operation  of  Statute  Law.  The  rights  and 
privileges  which  constitute  the  status  of  a  British  subject  are  mainly 
the  political  rights  and  the  capacities  for  the  acquisition  and  holding  of 
property  mentioned  later  in  this  report ;  and,  what  are  perhaps  of  still 
greater  practical  importance,  those  personal  rights  and  privileges  which 
a  British  subject  carries  with  him  into  foreign  countries.  The  principal 
of  these  are  (i)  the  privilege  of  protection,  subject  to  any  paramount 
obligation  which  he  may  be  under  to  any  other  State  of  which  he  is 
also  a  subject  or  citizen  ;  (2)  the  right  and  liability  to  become  a  party 
to  proceedings  in  British  Consular  Courts  established  under  the 
Foreign  Jurisdiction  Act,  1890  (53  &  54  Vict,  c  37) ;  (3)  the  right  to  be 
married  in  foreign  countries  under  the  provisions  of  the  Foreign 
Marriage  Act,  1 89  2  (55  &  56  Vict.  c.  23).  On  the  other  hand,  there 
are  special  liabilities  imposed  on  British  subjects  for  acts  committed  in 
foreign  countries.  A  British  subject  is  amenable  to  British  Courts  for 
treason  (35  Hen.  YIII.  c.  2),  for  murder  or  manslaughter  committed  in 
a  foreign  country  (24  k  25  Vict.  c.  100,  s.  9),  and  for  bigamy  (24  k  25 
Yict.  c.  100,  s.  5).  The  law  is  the  same  with  regard  to  certain  offences 
under  the  Merchant  Shipping  Act,  1894  (57  k  58  Vict.  c.  60),  and  the 
Explosive  Substances  Act  (46  k  47  Vict.  c.  3,  s.  3).  In  some  parts  of 
His  Majesty's  Dominions,  especially  in  British  India,  the  liability  of  a 
British  subject  for  offences  committed  outside  the  limits  of  the 
Possession  is  much  more  extensive.  There  are  also  contained  in  most 
treaties  of  Extradition  special  provisions  affecting  the  surrender  of  the 
subjects  of  the  country  from  which  the  surrender  is  demanded. 

3.  Upon  naturalisation  an  alien  becomes,  speaking  generally,  in- 
vested with  all  the  rights  and  capacities,  and  subject  to  all  the  obliga- 
tions and  liabilities  of  a  British  subject.  Some  differences,  however^ 
still  exist  between  the  status  of  a  naturalised  and  of  a  natural-born 
subject,  the  more  important  of  which  will  be  noticed  in  the  course  of 
this  report.  We  think  that  as  far  as  possible  thetse  differences  should 
bo  abolished. 

4.  The  above  brief  indication  of  the  rights  and  privileges  acquired  by^ 
and  the  duties  and  obligations  imposed  upon,  an  alien  by  his  naturalisa- 
tion as  a  British  subject  is  enough  to  show  the  expediency  of  avoiding^ 
as  far  as  possible,  the  occurrence  of  cases  of  double  nationality,  or,  in 
other  words,  of  endeavouring  as  far  as  possible  to  bring  about  that  a 
person  who  acquires  British  nationality  shall  thereupon  cease  to  be  the 
subject  of  the  country  to  which  he  previously  belonged.  Our  law 
makes  provision  for  the  case  of  a  British  subject  becoming  a  subject  of 
a  foreign  State  by  his  own  act.     This  will  be  dealt  with  later  in  this 
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report.    But  it  is  obviously  impossible  for  our  law  to  provide  that  a      Past  I. 
person  on  becoming  a  British  subject  shall  cease  to  be  the  subject  of  ^^^' 

any  foreign  State.     Whether  or  not  naturalisation  as  a  British  subject       Cap.  I. 
is  attended  with  this  result  must  depend  upon  the  law  of  the  country 
of  which  the  naturalised  person  was  a  subject  immediately  prior  to  hui 
naturalisation. 

The  occurrence  of  cases  of  double  nationality  acquired  at  birth  is  due 
mainly  to  the  fundamental  difference  which  exists  between  those 
countries  whose  law  is  derived  mainly  from  feudal  principles,  and  those 
countries  whose  law  comes  more  directly  from  Roman  sources,  the 
former  regarding  the  place  of  birth  as  the  determining  factor  in  con- 
stituting the  relation  of  Sovereign  and  subject,  while  the  latter  look  to 
the  nationality  of  the  parent^  and  disregard  (more  or  less)  the  place  of 
birth.  Although  the  Statute  Law  of  most  countries  has  introduced 
certain  modifications  of  each  of  these  principles,  the  difference  springing 
from  the  original  sources  of  the  system  of  law  still  remains.  To  guard 
effectively  against  the  occurrence  of  cases  of  double  nationality  would 
require  the  assimilation  in  this  respect  of  all  the  various  systems  of 
law  prevailing  in  civilised  communities,  an  ideal  which,  however 
desirable,  is  not  likely  to  be  realised. 

It  has  been  strongly  urged  (a)  that,  in  order  to  bring  the  law  of  this 
country  in  harmony  with  that  of  most  other  European  nations,  the 
Legislature  should  abandon  the  principle  that  the  mere  fact  of  birth 
within  the  dominions  confers  British  nationality.  With  regard  to 
naturalisation,  something  might  be  done  by  conventions  with  other 
countries  to  facilitate  the  abandonment  of  a  claim  to  retain  as  subjects 
persons  who  become  naturalised  in  the  other  contracting  State.  An 
attempt  to  pave  the  way  for  conventions  with  other  nations  was  made 
in  the  Naturalisation  Act,  1870.  No  effective  steps,  however,  have 
hitherto  been  taken  in  this  direction.  This  subject  will  be  referred  to 
later  in  this  report.  It  has  also  been  suggested  that  the  Secretary  of 
State,  in  the  exercise  of  his  discretion  in  granting  certificates  of 
naturahsation,  might  have  regard  to  the  consideration  whether  or  not 
the  applicant  would,  on  becoming  a  British  subject,  be  divested  of  his 
prior  nationality.  This  suggestion  is,  we  think,  worthy  of  attention, 
though  we  recognise  that  there  would  be  serious  practical  difficulties 
in  giving  general  effect  to  it.  We  do  not  think  there  should  be  any 
interference  by  legislation  with  the  absolute  discretion  of  the  Secretary 
of  State. 

5.  Leaving  these  general  considerations,  we  proceed  to  state  briefly  Aoquisition 
the  present  state  of  the  law  of  this  country  whereby  the  rights  and  2]|[^ 
duties  of  a  British  subject  are  acquired  and  lost.      That  law  consists  By  birth, 
partly  of  Common  Law  and  partly  of  Statute  Law.     To  the  Common 
Law  belongs  the  fundamental  principle  that  any  person  who  is  bom 

(a)  See  Memoranda  by  Lord  Bramwell,  Mr.  Mountague  Bernard,  and  Sir  William 
Harcourt :  Report  of  Royal  Commission  of  1869,  pp.  xi.,  zv.,  and  Sir  A.  Cockburn 
— Nationality,  p.  214. 
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within  EEis  Majesty'H  Dominions  Ib  from  the  moment  of  his  birth  a 
British  subject,  whatever  may  be  the  nationality  of  either  or  both  of 
his  parents,  and  however  temporary  and  casual  the  circumstanoes 
determining  the  locality  of  his  birth  may  have  been. 

6.  The  Common  Law  regarded  the  status  thus  acquired  as  indelible. 
"  Nemo  potest  exuere  patriam  "  was  the  rule  of  the  Common  Law.  The 
Act  of  1870  altered  this  rule  by  providing  means  for  terminating  in 
certain  cases  and  under  certain  conditions  the  status  of  a  British  subject. 
These  provisions  will  be  dealt  with  later  in  this  report. 

This  enactment  diminishes  the  force  of  the  objections,  above  referred 
to,  which  have  been  raised  to  the  principle  that  birth  within  the  British 
Dominions  confers  British  nationality.  The  consideration  of  the  ex- 
pediency of  modifying  the  Common  Law  in  this  respect  is  hardly  within 
the  terms  of  the  reference  to  us ;  but  if  it  were  we  should  be  disposed 
to  agree  with  the  views  of  the  majority  of  the  Boyal  Conmiissioners 
of  1869,  and  on  the  whole  should  not  be  prepared  to  suggest  any 
alteration  of  the  law.  Evidence  as  to  the  place  of  birth  affords  in 
most  cases  a  simple  and  easy  proof  of  British  nationality  for  which  it 
would  be  difficult  to  find  a  satisfactory  substitute. 

7.  The  exceptions  of  the  Common  Law  rule  that  British  nationality 
is  determined  by  the  place  of  birth  are  few,  and  if  carefully  examined 
are  not  exceptions  at  all,  so  far  as  the  principle  is  concerned.  The  rule 
really  is  that  all  persons  bom  '^  within  the  ligeance,"  are  subjects  of 
the  Crown.  Consequently  the  child  o{  an  alien  enemy  bom  in  a  part 
of  His  Majesty's  Dominions  which  is  at  the  time  in  hostile  occupation, 
^  not  a  British  subject.  Again,  the  child  bom  within  the  British 
Dominions  of  an  ambassador  or  other  diplomatic  agent  accredited  to 
the  Crown  by  a  foreign  Sovereign  is  not  a  British  subject.  The  limits 
of  this  latter  exception  have  not  been  exactly  ascertained. 

8.  The  acquisition  of  British  nationality  as  a  consequence  of  conquest 
or  cession  of  territory  lies  beyond  the  scope  of  this  present  report. 

9.  With  the  exception  of  the  case  of  the  King's  son,  (a)  who  seems  to 
be  recognised  by  the  Common  Law  as  a  British  subject,  wherever  bom, 
the  acquisition  of  the  status  of  a  British  subject  by  parentage  rests  on 
Statute  Law.  A  person  whose  father  or  paternal  grandfather  was  born 
within  His  Majesty's  Dominions  is  deemed  a  natural-bom  British 
subject,  although  he  himself  was  bom  abroad.  It  is  to  be  observed 
that  it  is  not  accurate  to  say  that  the  son  of  a  natural-bom  British 
subject  is  in  every  case  himself  a  British  subject.  The  effect  of  the 
statutes,  of  which  the  above  rule  is  the  result,  is  that  either  the  father 
or  the  paternal  grandfather  must  have  been  actually  bom  within  Qis 
Majesty's  Dominions.  The  Statutes  referred  to  are  25  Edw.  III., 
Stat.  2  ;  7  Anne  c.  5,  s.  3  ;  4  Geo.  II.  c.  21,  s.  i  ;  13  Geo.  III.  c.  21. 

10.  We  suggest,  though  the  question  does  not  fall  strictly  within 

{a)  Perhaps  there  is  also  the  case  of  the  child,  born  abroad,  of  an  ambassador  or 
other  diplomatic  agent  accredited  to  a  foreign  Court.  See  Calvin's  Cate^  2  State 
Trials,  585. 
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the  terms  of  the  reference  to  us,  that  these  provisions  should  be  re-      Past  I. 
pealed  and  the  law  consolidated.     We  think  the  opportunity  might  be       ^^^^^ 
taken  to  act  on  the  recommendation  of  the  Royal  Commission  of  1869,       Cap.  I. 

and  that  it  would  be  desirable  to  limit  the  transmission  of  British  ■"■ 

nationality  to  the  first  generation,  by  enacting  that  no  person  bom 
out  of  the  Dominions  of  the  Crown  should  be  a  British  subject  unless 
his  father  had  been  bom  within  the  Dominions  of  the  Crown  and  was 
also  at  the  time  of  the  birth  of  that  person  a  British  subject.  A  recom- 
mendation as  to  the  children  of  a  naturalised  British  subject  bom  out  of 
the  Dominions  will  be  found  later  in  this  report.  Some  question  has  arisen 
whether  the  law  as  laid  down  in  the  above  statutes  applies  throughout 
HisMajesty's  Dominions.  We  think  that  doubt  should  be  removed,  and 
the  law,  with  the  suggested  modification,  made  of  universal  application. 

11.  A  question  of  some  difficulty  arises  here  which  ought  not  to  be  British 
passed  over  altogether  without  notice.     This  is  this :  Dominions. 

In  applying  l^e  principle  that  every  person  born  within  the  British 
Dominions  is  invested  with  British  nationality,  what  is  the  exact  mean- 
ing and  extent  of  the  expression  *'  British  Dominions  **  ?  Is  it  applicable 
only  to  those  countries  which  form  part  of  British  territory,  or  does  it 
include  also  some  or  all  of  the  countries  wherein  His  Majesty  exercises 
jurisdiction  or  authority  of  a  more  or  less  extensive  character,  such  as 
Protectorates  or  Spheres  of  Influence?  It  seems  to  us  that  the 
principle  can  apply  only  to  those  countries  which  have  become  portions 
of  British  territory  by  conquest,  cession,  or  occupation,  and  that  it  does 
not  apply  to  countries  which  do  not  form  any  portion  of  British  territory, 
however  large  and  extensive  may  be  the  powers  of  administration  and 
jurisdiction  possessed  by  the  Crown  therein,  '*  by  treaty,  capitulation, 
grant,  usage,  sufferance,  or  other  lawful  means  "  (Foreign  Jurisdiction 
Act,  1890,  53  &  54  Vict.  c.  37,  6.  i). 

12.  To  the  category  of  persons  who  are  British  subjects  by  reason  of  Status  of 
their  birth  having  taken  place  within  His  Majesty's  Dominions  must  pe^ons  born 
be  added  those  who  are  bom  on  board  a  British  ship.     Some  doubt  ship, 
exists  as  to  the  extent  of  this  rule.     There  seems  to  be  no  doubt  that 

a  person  is  a  natural-bom  British  subject  who  is  (a)  born  on  board  a 
British  ship  of  war,  wherever  such  ship  may  be ;  (5)  born  on  board  a 
British  merchant  vessel  on  the  high  seas.  The  principal  questions 
which  have  been  raised  are  (i)  whether  a  person  bom  on  board  a  British 
merchant  vessel  in  a  port  of  a  foreign  state,  or  in  other  foreign  waters, 
is  a  British  subject ;  (2)  whether  a  person  bom  on  board  a  foreign  ship 
in  British  territorial  waters,  or  within  the  body  of  a  county,  is  a  British 
subject.  We  think  it  important  that  the  law  in  this  respect  should  be 
declared,  and  we  consider  that  the  simplest  rule  would  be  that  a  person 
bom  on  a  British  ship  in  foreign  waters  should  be  a  British  subject, 
but  that  a  person  bom  on  board  a  foreign  ship  should  not  be  deemed  to 
be  a  British  subject  merely  because  the  ship  was  at  the  time  of  his 
birth  in  British  waters. 

13.  We  now  come  to  the  consideration  of  the  questions  which  form  Katuraliaa- 

tion. 
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the  main  subject  of  the  reference  to  us,  namely,  the  present  state  of 
the  law  relating  to  the  acquisition,  loss,  and  re-acquisition,  of  British 
nationality,  and  whether  any  and  what  amendments  in  that  law  should 
be  recommended. 

14.  Prior  to  the  Act  of  1844,  7  &  8  Yict.  c.  66,  the  only  means  by 
which  an  alien  could  acquire  any  of  the  distinctive  rights  of  a  British 
subject  were  by  special  Act  of  Parliament  or  by  letters  of  denization. 
The  passing  of  the  Act  of  1844,  and  the  fuller  powers  given  by  the  Act 
of  1870,  rendered  the  recourse  to  these  methods  less  frequent.  Special 
Acts  of  Parliament  conferring  British  nationality  are,  however,  still 
from  time  to  time  passed.  Instances  have  occurred  in  which  such  Acts 
have  been  so  imperfectly  drafted  as  to  give  rise  to  questions  of  great 
difficulty  and  to  cause  much  disappointment,  especially  by  the  absence 
of  provisions  for  the  naturalisation  of  the  children  of  the  naturalised 
person.  It  must  be  borne  in  mind  that  strong  objection  in  point  of 
principle  has  been  made  on  more  than  one  occasion  in  Parliament  to 
the  passing  of  special  Acts  of  Naturalisation.  We  think  that  there 
will  probably  be  even  less  occasion  than  there  is  at  present  for  passing 
these  special  Acts,  if  a  simplified  and  somewhat  extended  form  of 
naturalisation  is  granted  in  accordance  with  our  recommendations.  We 
suggest,  however,  that  in  order  to  secure  that  such  special  Acts  should 
confer  the  rights  which  are  contemplated,  the  Standing  Orders  of  the 
Houses  of  Parliament  should  include  provisions  for  embodying  in 
private  Acts  of  naturalisation  the  main  enactments  of  the  general 
law,  either  under  the  Act  of  1870  or  under  the  new  legislation  which 
we  recommend  should  supersede  that  statute.  In  this  way  the  rights 
and  duties  of  persons  naturalised  by  special  Act  of  Parliament  and 
of  those  dependent  on  them  would  be  made  in  all  respects  identical 
with  those  of  persons  naturalised  by  the  certificate  of  the  Secretary  of 
State. 

15.  We  think  there  should  be  no  alteration  in  the  law  as  regards, 
denization.  The  grant  of  any  of  the  rights  of  a  British  subject  by 
letters  of  denization  is  an  ancient  prerogative  of  the  Crown  ;  and  though 
there  is  seldom  occasion  to  resort  to  it  at  the  present  day,  we  think  it 
ought  to  be  preserved  as  it  now  is  by  section  13  of  the  Naturalisation 
Act,  1870. 

16.  Naturalisation  by  certificate  of  the  Secretary  of  State  was  intro- 
duced in  1844  by  the  Act  to  amend  the  laws  relating  to  aliens,  7  <k  8- 
Vict.  c.  66.  The  only  condition  imposed  by  that  Act  was  that  the 
applicant  should  come  to  reside  in  some  part  of  Great  Britain  or  Ireland 
with  intent  to  settle  therein.  The  applicant  was  required  to  present 
a  memorial  stating  his  age,  profession,  trade,  or  other  occupation,  and 
the  duration  of  his  residence  in  Great  Britain  or  Ireland,  and  all  other 
grounds  on  which  he  sought  to  obtain  any  of  the  rights  and  capacitiea 
of  a  natural-bom  British  subject.  The  Act  made  it  the  duty  of  the 
Secretary  of  State  to  inquire  into  the  circumstances  of  each  case,  ta 
consider  the  memorial,  and  the  grant  or  refusal  of  the  certificate  was  in 
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his  discretion.     In   1856  the  Secretary  of  State  was  advised  that  it      Pabt  I. 
would  be  lawful  to  insert  in  certificates  of  naturalisation  a  clause  to  the     ^^^^ 
effect  that  such  certificates  were  granted  upon   condition  that  the       Cap.  I. 

grantees  should  continue  to  reside  permanently  in  the  United  Kingdom, 

and  that  the  certificate  should  be  determinable  on  the  grantee  ceasing 
so  to  reside.  This  advice  was  acted  on,  but  the  practice  of  granting  p.  x.  of 
conditional  certificates  of  Naturalisation  was  disapproved  by  the  Eoyal  Report. 
Ck>mmJssioners  of  1869  and  ceased  upon  the  repeal  of  the  Act  of  1844 
by  the  Act  of  1870.  The  Secretary  of  State  has  been  advised  that  a 
certificate  under  the  latter  Act  is  not  revocable  on  the  ground  of 
having  been  obtained  by  fraud,  and  that  it  is  not  competent  for  him  to 
annex  any  condition,  as  to  residence  or  otherwise,  providing  for  the 
avoidance  of  the  certificate  for  breach  of  the  condition.  In  a  later  part 
of  our  report  we  deal  with  the  question  whether  it  is  desirable  that 
some  provision  should  be  made  for  the  avoidance  or  determination  of  a 
certificate. 

17.  The  main  amendments  of  the  law  effected  by  the  Act  of  1870  Naturalisa- 
were : tion  under 

(i)  Kemoval  of  the  restrictions  upon  the  acquisition  and  holding 
of  real  and  personal  property  by  aliens  in  the  United 
Kingdom,  except  property  in  Britifh  ships. 

(2)  Bequirement,  as  a  condition  of  a  grant  of  a  certificate  of 

naturalisation,  of  residence  for  five  years  in  the  United 
Kingdom,  or  of  service  under  the  Crown  for  the  same  period, 
.and  of  intention  of  continuing  so  to  reside  or  serve  after 
naturalisation. 

(3)  Limitation  of  the  principle  that  British  nationality  is  indelible 

(a)  by  permitting  a  natural-born  British  subject,  who  also  at 
his  birth  became  a  subject  of  a  foreign  State,  to  divest 
himself  of  British  nationality ;  (h)  by  making  the  loss  of 
British  nationality  a  necessary  and  immediate  consequence 
of  voluntary  naturalisation  in  a  foreign  country. 

(4)  Detailed  provisions  as  to  the  effect  of  naturalisation  or  loss  of 

nationality  by  the  husband  or  father  upon  the  status  of  the 
wife  and  children. 

(5)  Provisions  for  the  re-admission  or  re-naturalisation  of  a  person 

who  had  lost  his  British  nationality. 

18.  In  considering  the  question  expressly  referred  to  us,  'Hhe  doubts  Beasonsfor 
and  difficulties  which  have  arisen  in  connection  with  the  interpretation  Jf^n^u^i. 
and  administration  of  the  Acts  relating  to  naturalisation,"  and  the  aation. 
desirability  of  their  amendment,  it  is  important  to  bear  in  mind  the 
principal  reasons  which  operate  to  induce  aliens  to  apply  for  admission 

to  British  nationality. 

19.  The  reason  which  formerly  afforded  the  chief  motive  for  becoming  Incapacity 
a  British  subject  was  the  incapacity  of  aliens  to  hold  real  property  and  ^  ^^^? 
some  descriptions  of  personal  property.     This  incapacity,  as  already  property, 
stated,  no  longer  exists  except  in  the  case  of  British  ships.     The 
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Part  I.      disability  was  partially  removed  by  the  Act  of  1844  and  entirely,  with 
Pbesons.     ^^  ^1^^^  exception,  by  the  Act  of  1870. 
Cap.  I.  20.  An  alien  is  incapable  of  being  a  member  of  the  Privy  Council, 

'ZTTTTTT.      or  of  either  House  of  Parliament,  of  holding  any  municipal  office,  or  of 
Political  dis-         .         ^   T%    ,.  X  ••11^-  /      •     • 

qualification    voting  at  Parliamentary  or  municipal  elections,  or  of  enjoying  any 

of  aliens.         office  or  place  of  trust  either  civil  or  military.     A  considerable  propor- 
tion of  l^e  applications  for  naturalisation  made  by  persons  who  intend 
to  continue  to  reside  in  this  country  are  made  for  the  purpose  of 
obtaining  the  removal  of  these  disqualifications. 
Recom-  2 1.  In  this  conne2don  we  may  observe  that  the  provisions  of  Section  3 

mendations.     ©f  the  Act  of  Settlement  (12  &  13  Will.  III.  chapter  2)  prohibiting  a 
naturalised  alien  from  being  a  member  of  the  Privy  Council  or  of  either 
House  of  Parliament  still  remain  on  the  Statute  Book ;  although,  so  far 
as  they  relate  to  pei^sons  naturalised  under  the  Act  of  1870,  they  are 
practically  superseded  by  Section  7  (3)  of  that  Statute.     We  think 
that  so  much  of  Section  3  of  the  Act  of  Settlement  as  is  referred  to 
above  should  be  expressly  repealed,  with  regard  to  all  naturalised 
persons. 
CommiBsions       22.  Speaking  generally,  commissions  in  the  army  or  navy  are  not 
^  av'^™^  ^        given  to  aliens,  nor  are  aliens  admitted  to  Civil  Service  examinations. 
It  is  frequently  the  case  that  a  parent  desires  naturalisation  or  re- 
admission  to  British  nationality,  mainly  for  the  purpose  of  removing 
the  disqualification  of  the  children,  who,  if  they  reside  with  the  parent, 
will  at  once  become  naturalised  with  him. 
Protection  23.  It  also  often  happens  that  an  alien  residing  in  this  country 

^^^*f'^>f  desires  naturalisation  for  himself  or  his  children  in  order  that  he  or 
subjects  in  they  may  obtain  the  protection  accorded  in  a  foreign  country  to  a 
foreign  British  subject.     The  belief,  usually  mistekken,  that  naturalisation  as  a 

British  subject  protects  a  person  against  compulsory  military  service  in 
a  country  to  which  he  still  owes  allegiance,  is  frequently  a  reason  for 
desiring  this  protection.  The  right  to  the  benefit  and  the  liability  to 
the  obligation  of  the  provisions  of  the  Foreign  Jurisdiction  Act,  1890, 
and  the  Foreign  Marriage  Act,  1892,  have  been  already  referred  to. 
Naturalisa-  24.  The  advantages  or  supposed  advantages  of  obtaining  the  status 

h°ft^^H*^°^  of  a  British  subject  in  a  foreign  country  occasionally  give  rise  to 
applications  for  naturalisation  which  are  not  bond  fide.  It  is  by  no 
means  an  uncommon  case  that  a  certificate  of  naturalisation  is  obtained 
by  means  of  what  is,  in  fact,  a  fraudulent  statement  of  the  intention  of 
the  applicant.  He  has  really  no  intention  to  reside  in  the  United 
Kingdom ;  all  he  wants  is  that  he  himself,  or  perhaps  more  commonly 
his  son,  who  is  a  minor,  may  possess  a  document  which  will,  in  the  eyes 
of  the  authorities  of  a  foreign  country,  establish  his  titlo  to  be  a  British 
subject. 

Experience  seems  to  show  that  cases  of  this  kind  are  common,  and 
that  the  embarrassments  to  which  they  give  rise  are  formidable  enough 
to  make  it  desirable  that  provision  should  be*  made  for  the  avoidance, 
when  necessary,  of  certificates  which  have  been  granted  on  a  false  and 
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fraudulent  statement,  either  as  to  actual  residence  or  as  to  intention  to      Part  I. 
reside.  ^^^ 

^25.  With  reference  to  the  amendments  required  in  the  Act  of  1870,       Gap.  I. 
it  appears  that  one  of  the  principal  defects  in  that  Act  arises  from  the  j,-       , 
obscurity  of  the  provision  contained  in  section  7  as  to  the  effect,  if  any,  certificate 
of  a  certificate  of  naturalisation   outside  the  limits  of  the  United  out  of  the 
Kingdom.     The  section  provides  that :  Kingdom. 

''  An  alien  to  whom  a  certificate  of  naturalisation  is  granted  shall  in 
the  United  E^gdom  be  entitled  to  all  political  and  other  rights,  powers, 
and  privileges,  and  be  subject  to  all  obligations,  to  which  a  natural- 
bom  British  subject  is  entitled  or  subject  in  the  United  Kingdom,  with 
this  qualification,  that  he  shall  not,  when  within  the  limits  of  the 
foreign  State  of  which  he  was  a  subject  previously  to  obtaining  his 
certificate  of  naturalisation,  be  deemed  to  be  a  British  subject  unless  he 
has  ceased  to  be  a  subject  of  that  State  in  pursuance  of  the  laws  thereof, 
or  in  pursuance  of  a  treaty  to  that  effect." 

26.  This  enactment  is  so  obscurely  worded  that  it  has  been  construed  Doubt  as  to 
in  different  senses  by  different  authorities.     On  the  one  hand  it  has  ^^jfe  ^ct^of 
been  held  that  the  operation  of  the  section  is  confined  to  the  United  1870  on  this 
Kingdom  and  ceases  so  soon  as  the  naturalised  person  is  outside  its  P^i^^* 
borders,  and  consequently  that  the  Statute  does  not  confer  upon  a 
naturalised  alien  the  status  of  a  British  subject  outside  the  United 
Elingdom  either  in  a  foreign  country  or  in  a  British  Colony :  other 
authorities  have,  however,  maintained  that  the  statute  confers  the  status 

of  a  British  subject  everywhere,  except  when  the  naturalised  person  is 
actually  within  the  country  of  which,  at  the  time  of  naturalisation  he 
was,  and  of  which  he  still  remains  a  subject. 

Amongst  other  difficulties,  this  obscurity  in  the  construction  of  this 
section  has  been  an  obstacle  in  the  way  of  negotiating  the  conventions 
contemplated  in  section  3  of  the  Act  of  1870,  for  the  purpose  of  securing 
that  naturalised  persons  shall  be  divested  of  their  former  nationality. 
It  is  impossible  to  ask  a  foreign  country  to  deprive  its  subjects  of  their 
nationality  unless  this  country  is  in  a  position  to  offer  in  return  the 
status  of  a  British  subject,  recognised  everywhere,  both  within  and 
without  His  Majesty's  Dominions. 

27.  Whatever  may  be  the  true  construction  of  this  enactment,  there  Position  of 
is  no  great  difference  in  practice  between  natural-bom  and  naturalised  ^  v^^^i^^ 
British  subjects  so  far  as  regards  their  obligations  to  any  country  which  re^rds  a 
may  be  also  entitled  to  their  allegiance.     It  is  frequently  the  case  that  ^^^^^P^Jf'® 
a  person  who  is  a  natural-bom  British  subject — for  instance,  a  person  ig  also  a 
who  is  bom  in  a  foreign  country  but  whose  father  was  bom  in  His  subject. 
Majesty's  Dominions,  ia  also  the  subject  of  the  foreign  country.     But 

the  British  Government  does  not  regard  such  a  person  as  entitled  to 
protection  against  any  obligation  imposed  by  the  law  of  the  foreign 
country,  so  long  as  he  remains  within  the  limits  of  that  country.  A 
naturalised  person  who  is  also  a  subject  of  a  foreign  State  is  for  all 
practical  purposes  exactly  in  the  same  position,  except  that  by  the  terms 
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Part  I.      of  the  section  referred  to,  he  is  not  while  in  the  foreign  country  of 

Pebsons.     ^liich  he  remains  a  subject '' deemed  to  be  a  British  subject"  at  all. 

Gap.  I.       In  the  case  supposed,  neither  the  natural-bom  nor  the  naturali^ 

British  subject  could  be  protected  against  military  service  while  actually 

in  the  state  which  claims  his  allegiance. 
Proposed  2^*  ^^  ^^^  opinion,  all  differences  between  the  status  of  a  natural- 

amendments  bom  British  subject  and  of  a  naturalised  British  subject  should  as  far 
o  e  aw.  ^^  possible  be  abolished.  It  is  especially  desirable  that  a  naturalised 
alien  should,  like  a  natural-bom  British  subject,  remain  a  British  sub- 
ject everywhere  and  for  all  purposes  unless  and  until  he  divests  himself 
of  or  loses  his  nationality  in  one  of  the  ways  provided  by  law.  The  law 
of  this  country  cannot  of  course  operate  to  confer  on  or  divest  a  person 
of  any  status  existing  under  a  foreign  law,  and  ought  not  to  purport  to 
do  so.  The  drafting  of  the  Naturalisation  Act  of  1870  is  in  some 
particulars  open  to  criticism  on  this  ground.  It  follows  that  the  extent 
and  character  of  the  protection,  if  any,  to  be  afforded  a  person  in  any 
country  which,  notwithstanding  liis  acquisition  of  British  nationality, 
still  under  its  laws  has  a  right  to  his  allegiance,  should  not,  and  indeed 
cannot,  be  regulated  by  municipal  law,  but  must  be  regulated  by  inter- 
national comity.  It  is  most  desirable  that  cases  of  double  nationality 
should  be  reduced  within  the  narrowest  limits  by  the  adoption  of  the 
principle  that  naturalisation  in  one  country  carries  with  it  the  loss  of 
prior  nationality,  but  in  so  far  as  this  principle  is  not  adopted,  it  will 
be  necessary  to  continue  to  act  upon  the  rule  which  is  at  present 
recognised,  that  when  a  person  has  a  double  allegiance,  he  is  under  a 
paramount  obligation  to  that  one  of  the  two  countries  in  which  he,  for 
the  time  being,  is. 
Conditions  29.  At  present  naturalisation  can  be  obtained  in  the  United  Kingdom 

of  naturalisa-  under  the  following  conditions : 

(a)  A  certain  period  of  residence  in  the  United  Kingdom  or  of 

service  under  the  Crown  prior  to  naturalisation  is  required. 

(b)  There  must  be  a  declaration  of  intention  to  reside  in  the  United 

Kingdom  or  to  serve  under  the  Crown. 

(c)  The  granting  or  withholding  of  the  certificate  is  in  the  absolute 

discretion  of  the  Secretary  of  State. 
Naturalisa-  30.  We  think  that   these   conditions   should    be   modified   in   the 

ei^whe?i'*°*  foUowing  respects : 

than  in  the  We  see  no  reason  why,  if  conditions  substantially  identical  with  those 

United  which  qualify  for  naturalisation  in  the  United  Elingdom  are  fulfilled  by 

aliens  residing   in  any  other  part  of   His  Majesty's  Dominions,  the 

Government  of  the  Possession  in  which  the  alien  has  satisfied  these 

conditions  should  not  have  power  to  grant,  or  to  recommend  to  the 

Home  Government  the  grant  of  complete  naturalisation  as  a  British 

subject. 

Becom-  31.  This  result  might  be  attained  in  different  ways.     Probably  the 

mendation.      gimpiest  course  would  be  to  enact  to  the  effect  that  if  it  appeared  to 

His  Majesty  in  Council  that  under  a  law  in  force  in  any  British  Posses- 
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sion  the  conditions  to  be  fulfilled  by  aliens  before  admission  to  the      Past  I. 
rights,  privileges,  and  capacities  of  British  subjects  to  be  enjoyed  within       °^^^^ 
the  limits  of  the  Possession  included  conditions  which  were  substantially       Cap.  I. 
the  same  as  those  required  for  the  grant  of  certificates  of  naturalisation 
under  an  Act  of  the  United  Kingdom,  it  should  be  lawful  for  His 
Majesty  by  Order  in  Council  to  empower  the  Governor  of  that  Possession 
in  his  discretion,  to  grant  to  any  person  on  whom  the  aforesaid  rights, 
privileges  and  capacities  had  been  conferred  under  the  local    law  a 
certificate  of  naturalisation  iu  a  prescribed  form,  and  that  certificate 
should  confer  upon  the  grantee  the  same  rights,  privileges,  and  capacities, 
and  impose  upon  him  the  same  duties,  liabilities,  and  obligations  as 
those  conferred  or  imposed  by,  and  have  the  same  effect  in  all  respects 
as,  a  certificate  of  naturalisation  granted  by  a  Secretary  of  State. 

It  should  also  be  provided  that  His  Majesty  in  Council  might  revoke 
any  such  Order  when  it  appeared  that  the  law  of  the  British  Possession 
had  been  so  altered  as  not  to  justify  the  continuance  of  the  Order,  but 
that,  unless  revoked,  the  Order  in  Council  should  continue  in  force 
notwithstanding  any  amendment  or  alteration  of  the  law  of  the 
Possession. 

In  the  case  of  a  Possession  in  regard  to  which  no  Order  in  Council 
had  been  made,  we  think  that  the  Governor  might  have  power  in  his 
discretion  to  recommend  to  the  Home  Government,  for  a  certificate  of 
naturalisation,  any  alien  whom  he  could  certify  to  have  satisfied  within 
the  Possession  conditions  identical  mutaiia  mutandis  with  those  required 
for  naturalisation  in  the  United  Kingdom,  and  that  the  Secretary  of 
State  might,  in  his  discretion,  grant  a  certificate  upon  such  recom- 
mendation. Certificates  granted  in  accordance  with  the  recommendations 
of  this  paragraph  would  confer  all  the  privileges  of  British  nationality 
both  within  and  without  His  Majesty's  Dominions. 

32.  From  time  to>  time,  beginning  as  early  as  the  35th  year  of  Local 
Charles  II.,  and  perhaps  earlier.  Legislatures  of  British  Possessions  ngturalifla- 
have  passed  Acts  purporting  to  confer  naturalisation  on  aliens  under 
various  specified  conditions.  Such  of  these  Acts  as  are  still  in  force 
are  set  out  in  the  Appendix.  In  so  far  as  these  Acts  purport  to  confer 
upon  ahens  certain  of  the  rights  of  natural- born  British  subjects  within 
the  Possession,  no  question  arises.  It  has  always,  for  instance,  been 
within  the  power  of  the  Legislature  of  any  Possession  to  confer  upon 
an  alien  the  right  to  acquire  and  hold  land  within  the  territory  affected. 
But  difficult  questions  have  from  time  to  time  arisen,  and  may  probably 
arise  in  the  future,  as  to  the  effect  of  this  legislation  upon  the  rights 
and  duties  of  the  persons  so  naturalised  outside  the  limits  of  the  British 
Possession.  For  instance,  can  a  person  naturalised  locally  in  British 
India  be  convicted  in  England  for  a  murder  committed  in  France  ? 
Or  has  he  the  right  to  be  married  before  His  Majesty's  Consul-General 
at  Smyrna  ?  These  and  similar  questions,  it  will  be  observed,  affect  the 
rights  and  duties  of  locally  naturalised  persons.  It  is  another  and  a 
different  question  how  far  such  persons  should  be  recognised  as  proper 
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subjects  for  *'  good  offices  "  as  between  the  British  and  Foreign  Gk)vem- 
ments.  This  is  a  matter  not  of  law  but  of  discretion,  and  need  not  in 
our  opinion  be  considered  in  this  report.  But  we  think  that  the  legal 
position  of  such  persons  should  be  made  clear,  and  we  recommend  that 
in  substitution  for  section  i6  of  the  Act  of  1870,  a  provision  should  be 
enacted  to  the  effect  that  nothing  in  the  Act  should  affect  the  power  of 
the  Legislature  of  any  British  Possession  to  confer  upon  any  alien  to  be 
enjoyed  by  him  within  the  limits  of  that  Possession  any  of  the  rights, 
privileges,  or  capacities  enjoyable  therein  by  persons  bom  within  TTiiy 
Majesty's  Dominions.  Taken  in  connection  with  the  provisions  above 
reconmiended  for  creating  the  full  status  of  a  British  subject,  an  enact- 
ment to  this  effect  would,  we  think,  leave  no  room  for  doubt  as  to  the 
nature  and  effect  of  local  naturalisation.  We  think  it  right  to  add  that 
although  the  conferring  of  the  rights  and  privileges  of  British  subjects 
within  the  limits  of  any  Possession  of  the  King,  but  not  elsewhere,  is 
usually  termed  "  Naturalisation,"  that  expression  would  more  properly 
be  limited  to  the  grant  of  the  status  of  a  British  subject  which  is 
entitled  to  recognition  everywhere,  both  within  and  without  His 
Majesty's  Dominions.  Indeed,  a  case  has  occurred  in  which  the  fact  of 
a  person  having  been  admitted  to  the  status  of  a  British  subject  under 
the  law  of  a  colony  has  been  held,  probably  through  misunderstanding 
of  the  limited  character  of  the  rights  conferred,  to  prevent  the  resump- 
tion of  his  nationality  in  the  country  of  his  origin. 

33.  If  these  principles  are  adopted  certificates  of  naturalisation  con- 
ferring the  status  of  a  British  subject  in  all  parts  of  the  world  would 
be  given  on  similar  conditions:  (i)  By  a  Secretary  of  State  in  the 
United  Elingdom ;  (2)  by  the  Gk)vemor  of  a  British  Possession  under 
the  power  above  recommended.  The  Legislature  of  each  British  Posses- 
sion would,  as  at  present,  be  free  to  determine  the  conditions,  the  mode, 
and  the  effect  within  the  Possession  of  what  is  known  as  local  natural- 
isation. 

34.  We  now  pass  to  the  consideration  of  the  amendments  of  the  law 
which  appear  to  us  to  be  required  in  reference  to  (a)  the  acquisition  by 
an  alien  of  British  nationality ;  (b)  the  loss  by  a  British  subject,  whether 
natural-bom  or  naturalised,  of  British  nationality. 

35.  We  do  not  think  it  is  necessary  to  maintain  the  distinction  made 
in  the  Act  of  1870,  section  8,  between  '^  re-admission  **  and  "  naturalisa- 
tion." A  person  who  has  become  an  alien  under  the  provisions  of  the 
Act  must  before  he  or  she  is  qualified  for  re-admission  fulfil  the  same 
conditions  as  are  required  for  naturalisation.  We  see  no  sufiicient 
reason  for  distinguishing  between  a  statutory  and  any  other  alien,  and 
consider  that  it  would  tend  to  the  simplification  of  the  law  if  the  pro- 
visions of  section  8  were  repealed  and  not  re-enacted. 

36.  The  first  condition  required  by  the  Naturalisation  Act,  1870,  for 
obtaining  a  certificate  of  naturalisation  is  that  the  alien  should,  within 
such  limited  time  before  making  his  application  as  may  have  been 
allowed  by  one  of  His  Majesty's  principal  Secretaries  of  State  either  by 
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general  order  or  on  any  special  occasion,  have  resided  in  the  United      Pabt  I. 
Kingdom  for  a  period  of  not  less  than  five  years  or  have  been  in  the       ^^^^^ 
service  of  the  Crown  for  a  period  of  not  less  than  ^ve  years.     We  see       Cap.  L 
no  reason  to  suggest  any  alteration  of  this  provision,  except  so  far 
as  is  necessary  to  meet  the  case  of  recommendation  to  the  Secretary 
of  State  by  Governors  of   British  Possessions  as  proposed  in  para- 
graph 31, 

37.  The  next  condition  required  is  that  the  alien  applying  for  natural-  Intention  to 
isation  must  intend  when  naturalised  either  to  reside  in  the  United  ^^^^^ 
Kingdom  or  to  serve  under  the  Crown. 

We  think  that  this  condition  should  be  altered  by  substituting  the 
words  ''the  Eang's  Dominions"  for  '<  United  Kingdom."  We  see  no 
reason  why  residence  in  any  part  of  His  Majesty's  Dominions  should  not 
be  sufficient  to  satisfy  the  condition. 

38.  These  are  the  only  statutory  conditions  required  at  present  for  a  Avoidance 
•certificate  of  naturalisation.     A  question  above  referred  to  here  arises —  ^  certificate, 
viz.,  whether  any  tmd  what  provision  should  be  made  for  the  avoidance 

of  a  certificate  found  to  have  been  obtained  by  fraudulent  representa- 
tions. Those  representations  may  be  false  either  as  regards  the  alleged 
facts  as  to  residence  or  as  to  the  existence  of  the  alleged  intention  to 
Teeide.  Residence  is  a  fact  capable  of  proof.  Intention  to  reside  is  not 
equally  capable  of  proof,  and  many  cases  have  occurred  where  subse- 
-quent  events  have  shown  that  no  such  intention  could  in  fact  have  been 
entertained.  There  are  many  cases  where  naturalisation  has  been 
sought  for  the  sole  purpose  of  obtaining  protection  in  a  foreign  country 
in  which  the  naturalised  person  intended  to  reside.  There  is  no  power 
under  the  Act  of  1870  to  set  aside  or  revoke  a  certificate  of  naturalisa- 
tion which  has  once  been  granted  by  reason  of  its  having  been  obtained 
by  false  and  fraudulent  statements  of  fact  as  to  actual  residence,  or  as  to 
intention  to  reside. 

39.  We  think  that  there  should  be  power,  vested,  as  the  case  may  be,  Recommen- 
^  the  Secretary  of  State  or  in  the  Governor  of  a  British  Possession  to  dation. 
which  such  an  Order  in  Council  as  has  been  above  referred  to  applies, 

to  revoke  a  certificate  of  naturalisation  which  was  proved  to  his  satis- 
faction to  have  been  obtained  by  false  or  fraudulent  representation,  and 
that  the  certificate  should  thereupon  become  void. 

40.  Except  as  hereafter  mentioned,   we  think  that  it  should  be  Persons  under 
made  clear  that  persons  under  disability — i.e.,  minors,  married  women,  disability. 
idiots,  and  lunatics,  should  not  be  capable  of  receiving  certificates  of 
naturalisation. 

41.  Certificates  of  naturalisation  granted  under  the  Act  of    1870  Certificate 
should,  we  think,  operate  as  if  granted  under  the  new  Act ;  and  the  issued  under 
'Secretary  of  State  should  be  empowered  to  grant,  if  he  thinks  fit,  a 
-certificate  under  the  new  Act  to  any  person  holding  a  certificate  under 

i)he  Act  of  1844  or  who  has  been  naturalised  by  a  special  Act. 

42.  The  Act  of  1870  contains  a  provision  enabling  the  Secretary  of  Cases  of 
.State  to  grant  a  certificate  of  British  nationality  to  '^  a  person  with  doubt. 

C 
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respect  to  whose  ''  nationality  as  a  British  subject  a  doubt  exists." 
Different  views  have  been  entertained  as  to  the  effect  and  scope  of  this 
provision.  It  has  on  the  one  hand  been  regai*ded  as  being  introduced 
~  simply  in  order  to  meet  the  case  of  a  person  who  might  possibly  be 
already  a  British  subject,  but  who  had  fulfilled  the  conditions  necessary 
for  naturalisation,  by  providing  that  the  grant  of  a  certificate  of 
naturalisation  should  not  be  evidence  that  he  was  not  a  British  subject 
prior  to  his  naturalisation.  The  provision  has,  on  the  other  hand,  been 
regarded  as  having  a  much  wider  operation,  and  as  entitling  the  Secre- 
tary of  State,  in  any  case  in  which  he  might  consider  a  doubt  existed 
whether  or  not  a  person  was  a  British  subject,  to  grant  a  special  certifi- 
cate  of  naturalisation^  though  the  conditions  prescribed  by  the  Act  have 
not  been  fulfilled.  We  think  it  should  be  made  clear  that  the  jurisdic- 
tion  of  the  Secretary  of  State  extends  only  to  the  granting  of  a  certificate 
in  such  a  form  as  not  to  prejudice  the  question  whether  or  not  the 
applicant  was  already  a  British  subject.  The  certificate  should  contain 
a  statement  of  the  existence  of  the  doubt,  but  in  all  other  respects 
the  conditions  ordinarily  required  for  the  grant  of  a  certificate 
should  be  observed.  This  is  in  fact  in  accordance  with  established 
practice. 

43.  Having  dealt  with  the  acquisition  of  nationality  we  next  proceed 
to  deal  with  the  ways  in  which  nationality  may  be  lost.  In  the  law  as 
it  at  present  stands,  the  provisions  relating  to  the  case  of  a  natural- bom 
and  of  a  naturalised  British  subject  are  to  some  extent  different.  By 
section  4  of  the  Naturahsation  Act  1870,  a  person  who  is  a  British 
subject  by  reason  of  his  having  been  born  within  the  King's  Dominions, 
but  who  also  became  at  birth  (by  reason  of  parentage  or  otherwise)  a 
subject  of  a  foreign  state  may,  if  of  full  age,  and  not  under  any  dis- 
ability, make  a  declaration  of  alienage,  and  shall  from  and  after  the 
making  of  such  declaration  cease  to  be  a  British  subject.  There  is  a 
similar  provision  with  regard  to  a  person  bom  out  of  His  Majesty's 
Dominions  to  a  father,  being  a  British  subject.  This  section,  as  it 
stands,  is  open  to  criticism,  on  the  ground  that  it  appears  to  assume 
that  in  every  case  a  person  bom  out  of  His  Majesty's  Dominions 
to  a  father  who  is  a  British  subject,  would  be  himself  a  British 
subject.  This,  however,  is  not  always  so,  as  has  already  been 
pointed  out. 

44.  The  object  of  this  section  is  to  obviate  as  far  as  possible  the  com- 
plications arising  from  double  nationality,  which  have  been  already 
referred  to,  by  allowing  a  person  who  is  a  natuial-bom  British  subject, 
and  also  by  birth  a  subject  of  a  foreign  State,  the  right  of  divesting 
himself  of  his  British  nationality.  We  think  these  provisions  should 
be  simplified  and  redrafted,  but  we  do  not  suggest  any  alteration  of  the 
law.  The  only  case  in  which  a  person  who  has  become  a  British  subject 
by  naturalisation  is  empowered  to  make  a  declaration  of  alienage  is  the 
peculiar  case  provided  for  by  section  3  of  the  Act  of  1870,  and  referred 
to  in  paragraph  26  of  this  report. 
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45.  Nationality  may  also  be  lost  when  a  British  subject,  whether      Part  I. 
naturalised  or  natural-bom,  becomes  voluntarily  naturalised  in  a  foreign       ^^^^^^' 
country.  Cap.  I. 

The  expression  "  voluntarily  naturalised  "  is  not  entirely  free  from  ~       T 
obscurity.     Does  it  imply  some  act  done  for  the  express  and  primary  voluntary 
purpose  of  obtaining  a  foreign  nationality,  or  an  act  which,  though  naturalisation 
voluntary,  is  not  done  for  this  express  purpose,  but  for  some  other  country. 
objecti  to  which  change  of  nationality  is  attached  as  an  incident  ?     For 
instance,  different  views  have  been  entertained  by  different  legal  experts 
whether  the  marriage  of  a  British  subject  with  a  foreign  woman,  the 
legal  consequence  of  which  in  her  country  is  to  invest  the  husband  with 
her  nationality,  is  voluntary  naturalisation  within  the  meaning  of  the 
section.     Or,  again,  to  take  an  extreme  case,  suppose  that  by  the  law  (a) 
of  a  foreign  State  all  persons  landing  on  its  shores  at  once  become  its 
subjects,  would  the  act  of  landing  with  or  without  a  knowledge  of  the 
consequence  be  a  voluntary  naturalisation  ?     We  think  that  the  law 
should  be  made  more  definite  and  that  British  nationality  should  not  be 
lost  unless  the  person  who  is  naturalised  in  the  foreign  country  has 
expressly  applied  for  naturalisation  or  done  some   act  from  which 
acceptance  of  the  foreign  nationality  may  reasonably  be  inferred.(5) 

46.  The  mode  in  which  nationality  may  be  lost  by  persons  under  Persons  under 
disability  will  be  dealt  with  in  a  latier  portion  of  this  report.  disability. 

47.  We  come  now  to  consider  the  questions  which  have  given  rise  to  Dependent 
the  greatest  difficulty  in  practice — the  effect  of  naturalisation  upon  the  P^^^P'^^* 
status  of  dependent  persons. 

48.  First  as  to  the  wife.     By  section  16  of  the  Act  of  1844  (7  <k  8  Marriage  of 
Vict.  c.  66),  it  was  provided    that  any  woman  married  to  a  natural-  «  female 
bom  subject,  or  person  naturalised,  should  be  deemed  and  taken  to  be  subject  with 
herself  naturalised  and  have  all  the  rights  and  privileges  of  a  natural-  ^t'^  alien. 
bom   British    subject.     No  provision  was  made   for   the   case  of  a 
natural-born  or  naturalised  British  woman  marrying  an  alien.    The 
Common  Law  still  governed  her   status,  and   she   did    not  lose   her 

British  nationality.     The  Act  of  1870  adopted  the  general  principle     • 
that  the  nationality  of  the  married   woman   should   be  that  of  her 
husband  :  "  A  married  woman  shall  be  deemed  to  be  a  subject  of  the 
state  of  which  her  husband  is  for  the  time  being  a  subject. '' 

49.  We  do  not  propose  any  substantial  alteration  in  the  law.     We  Recom- 
think,  however,  that  it  should  be  so  expressed,  as  to  purport  to  deal  mendations. 
only  with  the  question  whether  or  not  the  woman  becomes  or  ceases  to 

be  a  British  subject  according  to  the  law  of  this  country,  and  not  to 
attempt  to  define  her  status  as  regards  the  law  of  other  countries.  All 
that  our  law  is  concerned  with  is  whether  the  woman  is  an  alien  or  a 
British  subject,  and  when  and  by  what  means  she  ceases  to  be,  or 
becomes,  the  one  or  the  other.      The  substantial  matters  are  that  a 

■  a 

(a)  See  pp.  64,  65,  of  the  Appendix  to  the  Report  of  the  Royal  Commission  of 
1869.    Case  of  New  Granada.  .    . 

(b)  See  note  by  Sir  Dennis  Fitapatrick,  on  p.  40. 
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woman  who  is  an  alien  becomes  a  British  subject  by  marrying  a 
British  subject ;  that  a  woman  who  is  a  British  subject  ceases  to  be 
a  British  subject  by  marrying  an  alien ;  and  that  whenever  during 
the  continuance  of  a  marriage  the  husband  becomes  or  ceases  to  be 
a  British  subject  the  wife  at  the  same  moment  becomes  or  ceases  to 
be  a  British  subject. 

50.  It  will  be  convenient,  here,  to  consider  the  effect  upon  the  status 
of  the  woman  of  the  dissolution  of  marriage  by  death  or  divorce.  The 
Act  of  1870  is  not  clear  as  to  the  effect  of  dissolution  of  marriage  in 
these  cases.  At  present,  if  a  woman  is  married  to  a  British  subject  or 
to  an  alien  and  the  marriage  is  terminated  by  his  death,  she  continues 
to  be  a  British  subject  or  an  alien,  as  the  case  may  be,  until  something 
further  occurs  to  alter  her  status.  The  same  probably  holds  good  when 
the  marriage  is  terminated  by  divorce.  We  think,  however,  that  the 
position  of  a  divorced  woman  should  be  made  clear. 

51.  A  question  arises  whether  in  the  case  of  a  woman  who  has  lost 
her  British  nationality  by  marrying  an  alien,  and  has  become  a  widow, 
there  should  be  any  relaxation  of  the  ordinary  conditions  which  must 
be  fulfilled  before  she  can  be  re-admitted  to  British  nationality.  At 
present  a  widow  may  obtain  a  certificate  of  re-admission  to  British 
nationality  in  the  manner  prescribed  by  section  8  of  the  *Act  of 
1870.  This  is  in  practice  held  to  impose  upon  the  widow  the  same 
conditions  as  to  residence  and  intention  to  reside  as  are  imposed 
upon  any  alien  applying  for  a  certificate  of  naturalisation.  The  prin- 
cipal reason  for  any  relaxation  of  such  conditions  is  to  be  found  in  the 
facilities  which  might  result  to  her  infant  children  to  become  more 
speedily  British  subjects,  and  so  to  relieve  them  from  any  disquali- 
fications on  this  ground  from  entering  the  public  service.  The  latter 
question,  however,  we  propose  to  deal  with  otherwise.  Apart  from  this 
indirect  advantage  we  see  no  reason  why  a  woman  who  has  lost  her 
nationality  by  marrying  an  alien  should  be  placed  on  a  footing  dif- 
ferent from  that  of  any  other  alien,  and  we  therefore  recommend  that, 
as  is  in  fact  required  at  present,  a  woman  in  this  position  before  again 
becoming  a  British  subject  should  fulfil  the  conditions  required  for 
naturalisation. 

52.  We  have  next  to  deal  with  the  effect  of  naturalisation  of  a  parent 
upon  the  status  of  children  born  (i)  before,  (2)  after,  naturalisation. 

53.  The  present  law  on  this  subject  is  contained  in  sub-sections  3,  4, 
and  5  of  section  10  of  the  Naturalisation  Act,  1870.  There  has  been 
some  conflict  of  opinion  in  regard  tx>  the  strict  interpretation  of  this 
section,(a)  but  in  recent  practice  its  effect  has  been  taken  to  be  as 
follows :  Any  child  who  is  bom  in  a  foreign  country,  whether  before 
or  after  naturalisation  of  the  parent,  and  who  during  infancy  becomes 
resident  with  the  father  or  mother  (being  a  widow)  in  any  part  of  the 
United  Kingdom,  is  deemed  to  be  a  naturalised  British  subject.     Con- 

(a)  Anson's  History  of  the  Constitution  (Part  IL  p.  69) ;  Dicey's  Conflict  of  Laws, 
p.  191  ;  and  HalFs  Foreign  Jurisdiction  of  the  British  Crown,  p.  27. 
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versely,  where  a  father  or  a  mother  (being  a  widow)  has  lost  British      Part  L 
nationality  any  child  who  during  infancy  and  after  the  naturalisation       ^bsons. 
of  the  parents  abroad  has  become  resident  in  the  [country  where  the       Cap.  I. 
father  or  mother  is  naturalised,  and  has  according  to  the  law  of  that 
country  become  naturalised  therein,  becomes  a  subject  of  that  country 
and  thereupon  ceases  to  be  a  British  subject.    There  is  also  a  provision 
for  resumption  of  British  nationality  by  a  child  whose  parent  has  been 
re-admitted  to  that  status,  but  as  we  propose  to  dispense  with  the 
distinction  between    naturalisation  and    re-admission  this  needs  no 
further  notice. 

54.  It  will  be  seen  that  the  test  at  present  of  the  acquisition  of  Change 
British  nationality  by  an  infant  is  (i)  the  naturalisation  of  the  parent ;  ^^^ 
(2)  residence   with  the  parent   in  the   United   Kingdom.     Loss   of 
British  nationality  depends  (i)  on  loss  by  parent ;  (2)  on  residence  in 

the  country  where  the  parent  is  naturalised ;  (3)  on  the  law  of  that 
country  recognising  the  child  as  also  naturalised  therein.  It  appears 
to  us  that  the  law  as  it  stands  is  needlessly  complicated,  and  that  it 
leaves  undefined  the  amount  and  character  of  residence  necessary  in 
each  case  to  affect  the  nationality.  We  think  it  would  be  desirable  to 
adopt  a  clearer  and  more  easily  applied  test  of  the  nationality  of 
minor  children. 

55.  Dealing  first  with  the  case  of  children  bom  before  the  naturalisa-  As  to  ohil- 
tion  of  the  parent,  we  see   no  reason  why,  if    the  parent  so  desires  ^^  ^™ 
and  the  Secretary  of   State   approves,  such   children   should   not  be  naturalisation 
naturalised  at  the  same  time  with  the  parent  and  their  names  included  ^^  parent. 

in  his  certificate.  All  that  seems  necessary  is  that  the  parent  should 
make  a  declaration  of  his  intention  that  the  child  sought  to  be 
naturalised  with  him  should  reside  with  him  in  His  Majesty's 
Dominions.  It  will  be  in  the  discretion  of  the  Secretary  of  State  to 
include  or  not  to  include  the  minor  in  the  certificate.  The  natioiiality 
of  the  child  would  if  this  recommendation  is  adopted  be  provable  at 
once  by  the  evidence  of  the  certificate  itself,  and  would  not  depend 
upon  questions  of  law  and  fact  which  may  be  more  or  less  uncertain  and 
difficult  to  ascertain.  But  we  think  that  it  is  right  that  after  the  child 
comes  of  age  he  should  within  a  time  to  be  limited  (say  one  year)  have 
the  option  of  becoming  an  alien  by  declaration  of  alienage.  The  power 
given  to  the  Secretary  of  State  should  be  extended  to  Naturalising 
Authorities  in  British  Dominions. 

56.  If  our  recommendation  is  adopted  that  the  distinction  between  As  to 

a  natural-born  and  a  naturalised  British  subject  should  be  as  far  as  children  bom 

*  after  natu- 

poBsible  abolished,  it  should  be  enacted  that  every  child  bom  to  aralisation. 

naturalised    father    after    naturalisation,   whether   born  within    TTia 

Majesty's  Dominions  or  not,  is  a  British  subject.     The  requirement  of 

residence  with  the  naturalised  parent  which  at  present  exists  should, 

we  think,  be  abolished. 

57.  A  case  of  hardship  sometimes  arises  when  a  woman  who  is  a  Naturalisa- 
British  subject  has  lost  her  nationality  by  marrying  an  alien,  and  is  Joiners  in 

certain  cases. 
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Pabt  I. 
Pebsoms.  Note  by  Sib  Dennis  Fitzpatbick. 

Cap.  I.  Section  6  of  the  Naturalisation  Act,  1870,  provides  that  a  British 

subject  who  has  "  voluntarily  become  naturalised  "  in  a  foreign  State,. 

shall  cease  to  be  a  British  subject. 

This  provision  is  clear  enough,  and  right  enough,  in  so  far  as  it  applies 
to  cases  in  which  a  British  subject  applies  to  a  foreign  State  for  what 
may  be  called  ^*  naturalisation  in  solemn  form,"  or  in  which,  as,  e.g.^ 
under  the  first  clause  of  Art.  9  of  the  amended  French  Code,  he  resorts- 
to  some  other  official  procedure  for  the  purpose  of  acquiring  a  foreign 
nationality. 

But  suppose  a  British  subject,  mainly  with  a  view  to  his  own  comfort 
or  happiness,  or  advancement,  takes,  in  a  foreign  country,  some  action, 
having  in  itself  no  relation  whatever  to  the  acquisition  of  a  national 
character,  as,  e.g.,  if  he  sets  up  some  sort  of  business  there,  or  acquires 
some  sort  of  property  there,  or  marries  a  woman  of  the  country,  or  if 
he  merely  resides  there  for  a  certain  time — and  suppose  the  law  of  that 
country  chooses,  thereupon,  ipso  facto  j  to  confer  or  impose  upon  him  its 
nationality,  either  absolutely,  or  unless  he  has  taken  some  step  to  ward 
off  this  result.  In  regard  to  such  a  case,  two  questions  present  them- 
selves, viz. : — first,  are  we  to  hold  that  that  British  subject  has  *'  volun- 
tarily become  naturalised  "  within  the  meaning  of  Section  6  of  our  Act  ? 
and  second,  if  we  are,  ought  that  section  to  be  allowed  to  stand  as  it  is 
without  some  amendment  ?  As  to  the  former  question,  the  answer  to 
it,  we  have  been  advised,  is  in  the  affirmative,  provided  the  British 
subject  had  actual  notice  of  the  foreign  law — otherwise  in  the  negative. 
As  to  the  latter  question,  assuming,  as  we  are  bound  to  do,  that  the 
answer  to  the  former  question  is  correct,  I  think  that  the  law  stands  in 
need  of  amendment.  To  say  nothing  of  the  awkwardness  of  making 
the  retention  or  loss  of  a  man's  British  national  character  dependent 
on  the  state  of  his  knowledge  at  a  certain  point  of  time,  it  seems  to  me 
that,  even  if  the  British  subject  concerned  has  notice  of  the  foreign  law, 
it  is,  under  the  circumstances,  a  very  harsh  thing  to  deprive  him  of  his 
British  nationality. 

I  may  observe  that  the  peculiar  provisions  of  the  foreign  laws  to 
which  I  refer  have  been  condemned,  both  as  offending  against  the  prin- 
ciple that  a  man  should  not  be  invested  with  a  new  national  character 
unless  he  actually  applies  for  or  accepts  it,  and  also  as  laying  a  trap  for 
the  unwary.(a)  But  it  is  open  to  every  State  to  enact  such  laws  if  it 
thinks  fit,  and  if  one  of  our  subjects  thoughtlessly  brings  himself  within 
the  operation  of  such  a  law,  he  must  forfeit  all  claim  to  our  protection, 
so  long  as  he  remains  within  the  limits  of  the  State  of  which  he  haa 
thus  become  a  subject.  This  is  the  necessary  consequence  of  his 
thoughtlessness,  and  he  must  accept  it ;  but  it  is  not  a  necessary  oon^ 
sequence  that  he  should  be  deprived  of  his  British  nationality.    No 

(a)  See  Gogordan,  pp.  117-18,  and  Hall,  Foreign  Jurisdiction,  pp.  46  and  47^ 
See  aUo  Calvo.  §  644. 
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doubt  if  he  retains  it  we  have  the  awkward  result  of  a  double  nationality,      Pabt  I. 

but  I  do  not  think  that    is,  under  the  circumstances,  a  sufficiently        

strong  reason  for  depriving  him  of  his  British  nationality.  The  Cap.  I. 
position  was  discussed  in  an  article  by  M.  Bobinet  de  Clery  in  the  year 
1875  with  reference  to  provisions  of  the  Code  Civil  as  they  then  stood, 
and  it  was  further  discussed  in  1886  in  the  debates  on  the  amending 
law  which  was  passed  in  1889.  The  view  taken  was  that  the  acquisition 
by  a  French  subject  of  a  foreign  nationality  otherwise  than  by 
naturalisation  in  solemn  form,  should  not  entail  the  loss  of  his  French 
nationality  unless  he  had  either  applied  for  or  accepted  that  foreign 
nationality ;  and  in  the  law  of  1889  it  was  provided  (Art.  17,  cl.  i)  that 
the  acquisition  by  him  of  a  foreign  nationality  ''  par  reffet  de  la  loi  "  (as 
distinguished  from  its  acquisition  by  naturalisation  in  solemn  form) 
should  not  have  this  effect  except  where  he  obtained  the  foreign 
nationality  on  his  own  application  (sur  sa  demande).(a) 

I  would  suggest  that,  following  pretty  closely  this  example,  there 
should  be  substituted  for  the  present  provision  of  Section  6  a  clause  to 
the  effect  that  a  British  subject  should  cease  to  be  such  it  he,  not  being 
under  any  disability,  acquired  the  nationality  of  a  foreign  State  in 
pursuance  of  an  official  procedttre  established  for  that  purpose,  and  in  the 
course  of  which  he  applied  for  or  accepted  that  nationality. 

This  would  provide  for  all  ordinary  cases  that  it  seems  desirable  to 
hit,  but  there  would  remain  two  exceptional  cases  for  consideration. 

The  first  is  the  case  of  a  British  subject  acquiring  the  nationality  of 
a  foreign  State  ipso  facto  by  accepting  service  under  the  Government 
of  that  State. 

I  think  it  should  be  provided  that  such  a  man  should  cease  to  be  a 
British  subject  unless  he  had  accepted  such  service  with  the  previous 
consent  of  the  British  Government. 

The  second  case  is  the  rare  one  of  a  British  subject  having  the 
nationality  of  a  foreign  State  conferred  on  him  personally  (say)  in 
recognition  of  eminent  services,  by  a  special  grant  of  the  Legislature  or 
other  authority  in  that  State  which,  so  far  as  could  be  seen,  would  seem 
to  have  been  made  spontaneously  and  without  any  sort  of  application 
or  acceptance  on  his  part.(6)  If  it  is  thought  necessary  to  provide  for 
this  case  it  would  probably  be  best  to  enact  that  the  person  so  naturalised 
should  cease  to  be  a  British  subject  on  the  expiration  of  one  month 
from  the  date  of  the  naturalisation  unless  within  that  time  he  sent  to 
the  proper  authority  of  the  foreign  State  a  protest  against  the 
naturalisation  or  the  British  Government  assented  to  the  naturalisation. 

D.  FiTZPATKICK. 

July  16,  1 901. 

(a)  Journal  du  droit  international  priy6  for  1875,  p.  80.     Weli«  droit  international 
priv6,  T.  i.,  pp.  450-52. 
Qf)  See  Weiss,  op,  cit,  pp.  446,  447. 
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33  Vict.  c.  14. 

An  Actio  amend  the  Law  relating  to  the  legcU  amdition  of  Aliene  and 
Britieh  Subjecte,  .  [12th  May  1870.] 

Whereas  it  is  expedient  to  amend  the  law  relating  to  the  legal 
condition  of  aliens  and  British  subjects : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

1.  This  Act  maybe  cited  for  all  purposes  as  "The  Naturalisation 
Act,  1870.'* 

Statue  of  Aliene  in  the  United  Kingdom, 

2.  Real  and  personal  property  of  every  description  may  be  taken, 
acquired,  held,  and  disposed  of  by  an  alien  in  the  same  manner  in  all 
respects  as  by  a  natural-born  British  subject ;  and  a  title  to  real  and 
personal  property  of  every  description  may  be  derived  through,  from, 
or  in  succession  to  an  alien,  in  the  same  manner  in  all  respects  as 
through,  from,  or  in  succession  to  a  natural-bom  British  subject: 
Provided— 

(i)  That  this  section  shall  not  confer  any  right  on  an  alien  to  hold 
real  property  situate  out  of  the  United  Kingdom,  and  shall 
not  qualify  an  alien  for  any  office  or  for  any  municipal, 
parliamentaiy,  or  other  franchise  : 

(2)  That  this  section  shall  not  entitle  an  alien  to  any  right  or  privi- 

lege as  a  British  subject,  except  such  rights  and  privileges  in 
respect  of  property  as  are  hereby  expressly  given  to  him : 

(3)  That  this  section  shall  not  affect  any  estate  or  interest  in  real  or 

personal  property  to  which  any  person  has  or  may  become 
entitled,  either  mediately  or  immediately,  in  possession  or 
expectancy,  in  pursuance  of  any  disposition  made  before  the 
passing  of  this  Act,  or  in  pursuance  of  any  devolution  by  law 
on  the  death  of  any  person  dying  before  the  passing  of  this 
Act. 

3.  Where  Her  Majesty  has  entered  into  a  convention  with  any 
foreign  State  to  the  effect  that  the  subjects  or  citizens  of  that  State 
who  have  been  naturalised  as  British  subjects  may  divest  themselves 
of  their  status  as  such  subjects,  it  shall  be  lawful  for  Her  Majesty,  by 
Order  in  Council,  to  declare  that  such  convention  has  been  entered  into 
by  Her  Majesty ;  and  from  and  after  the  date  of  such  Order  in  Council, 
any  person  being  originally  a  subject  or  citizen  of  the  State  referred  to 
in  such  Order,  who  has  been  naturalised  as  a  British  subject,  may, 
within  such  limit  of  time  as  may  be  provided  in  the  convention,  make 
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a  declaration  of   alienage,    and    from   and  after  the  date  of   his  so      Part  I. 
making  such    declaration  such  person  shall  be  regarded  as  an  alien,     Demons. 
and  as  a  subject  of    the    State  to   which  he  originally  belonged  as       Cap.  I. 
aforesaid. 

A  declaration  of  alienage  may  be  made  as  follows  ;  that  is  to  say, — 
If  the  declarant  be  in  the  United  Kingdom  in  the  presence  of  any 
justice  of  the  peace,  if  elsewhere  in  Her  Majesty's  Dominions  in  the 
presence  of  any  judge  of  any  court  of  civil  or  criminal  jurisdiction^  of 
any  justice  of  the  peace,  or  of  any  other  officer  for  the  time  being 
authorised  by  law  in  the  place  in  which  the  declarant  is  to  administer 
an  oath  for  any  judicial  or  other  legal  purpose.  If  out  of  Her  Majesty's 
Dominions  in  the  presence  of  any  officer  in  the  diplomatic  or  consular 
service  of  Her  Majesty. 

4.  Any  person  who  by  reason  of  his  having  been  bom  within  the  How  British- 
Dominions  of  Her  Majesty  is  a  natural-bom  subject,  but  who  also  at  ^^^J^^fi^e^o 
the  time  of  his  birth  became  under  the  law  of  any  foreign  State  a  be  such, 
subject  of  such  State,  and  is  still  such  subject,  may,  if  of  full  age  and 

not  under  any  disability,  make  a  declaration  of  alienage  in  manner 
aforesaid,  and  from  and  after  the  making  of  such  declaration  of  alienage 
such  person  shall  cease  to  be  a  British  subject.  Any  person  who  is 
bom  out  of  Her  Majesty's  Dominions  of  a  father  being  a  British  subject 
may,  if  of  full  age,  and  not  under  any  disability,  make  a  declaration  of 
alienage  in  manner  aforesaid,  and  from  and  after  the  making  of  such 
declaration  shall  cease  to  be  a  British  subject. 

5.  From  and  after  the  passing  of  this  Act,  an  alien  shall  not  be  Alien  not 
entitled  to  be  tried  by  a  jury  de  medietate  lingtuB^  but  shall  be  triable  in  entitled  to 

the  same  manner  as  if  he  were  a  natural-born  subject.  medietate 

linguae. 

Expatriation. 

6.  Any  British  subject  who  has  at  any  time  before,  or  may  at  any  Capacity  of 
time  after  the  passing  of  this  Act,  when  in  any  foreign  State  and  not  ^^i^^h 
under  any  disability  voluntarily  become  naturalised  in  such  State,  shall,  renounce 
from  and  after  the  time  c^  his  so  having  become  naturalised  in  such  *J^egiance  to 
foreign  State,  be  deemed  to  have  ceased  to  be  a  British  subject  and  be 
regarded  as  an  alien :  Provided — 

(i)  That  where  any  British  subject  has  before  the  passing  of  this 
Act  voluntarily  become  naturalised  in  a  foreign  State  and 
yet  is  desirous  of  remaining  a  British  subject,  he  may,  at  any 
time  within  two  years  after  the  passing  of  this  Act,  make  a 
declaration  that  he  is  desirous  of  i*emaining  a  British  subject, 
and  upon  such  declaration  hereinafter  referred  to  as  a 
declaration  of  British  nationality  being  made,  and  upon  his 
taking  the  oath  of  allegiance,  the  declarant  shall  be  deemed  to 
be  and  to  have  been  continually  a  British  subject ;  with  this 
qualification,  that  he  shall  not,  when  within  the  limits  of  the 
foreign  State  in  which  he  has  been  naturalised,  be  deemed  to 
be  a  British  subject  unless  he  has  ceased  to  be  a  subject  of 
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Pabt  I.  that  State  in  pursuance  of  the  laws  thereof,  or  in  puisuanoe  of 

Pbbsons.  ^  treaty  to  that  effect : 

Cap.  I.  (2)  A  declaration  of  British  nationality  may  be  made,  and  the  oath  of 

allegiance  be  taken,  as  follows ;  that  is  to  say,  if  the  declarant 
be  in  the  United  Kingdom  in  the  presence  of  a  justice  of  the 
peace ;  if  elsewhere  in  Her  Majesty's  Dominions  in  the  pre- 
sence of  any  judge  of  any  court  of  civil  or  criminal  jurisdiction, 
of  any  justice  of  the  peace,  or  of  any  other  officer  for  the  time 
being  authorised  by  law  in  the  place  in  which  the  declarant 
is  to  administer  an  oath  for  any  judicial  or  other  legal 
purpose.  If  out  of  Her  Majesty's  Dominions  in  the  presence 
of  any  officer  in  the  diplomatic  or  consular  service  of  Her 
Majesty. 

I^aitiralisaiion  and  JReaumption  of  British  NatumcdUy. 

Certificate  of  7.  An  alien  who  within  such  limited  time  before  making  the  applica- 
naturaliaa-  ^Jq^  hereinafter  mentioned  as  may  be  allowed  by  one  of  Her  Majesty's 
Principal  Secretaries  of  State,  either  by  general  order  or  on  any  special 
occasion,  has  resided  in  the  United  Kingdom  for  a  term  of  not  less  than 
five  years,  or  has  been  in  the  service  of  the  Crown  for  a  term  of  not  less 
than  five  years,  and  intends,  when  naturalised,  either  to  reside  in  the 
United  Kingdom,  or  to  serve  under  the  Crown,  may  apply  to  one  of 
Her  Majesty's  Principal  Secretaries  of  State  for  a  certificate  of  naturali- 
sation. 

The  applicant  shall  adduce  in  support  of  his  application  such  evidence 
of  his  residence  or  service,  and  intention  to  reside  or  serve,  as  such 
Secretary  of  State  may  require.  The  said  Secretary  of  State,  if  satisfied 
with  the  evidence  adduced,  shall  take  the  case  of  the  applicant  into 
consideration,  and  may,  with  or  without  assigning  any  reason,  give  or 
withhold  a  certificate  as  he  thinks  most  conducive  to  the  public  good, 
and  no  appeal  shall  lie  from  his  decision,  but  such  certificate  shall  not 
take  effect  until  the  applicant  has  taken  the  oath  of  allegiance. 

An  alien  to  whom  a  certificate  of  naturalisation  is  granted  shall  in 
the  United  Kingdom  be  entitled  to  all  political  and  other  rights, 
powers,  and  privileges,  and  be  subject  to  all  obligations,  to  which  a 
natural-bom  British  subject  is  entitled  or  subject  in  the  United 
Kingdom,  with  this  qualification,  that  he  shall  not,  when  within  the 
limits  of  the  foreign  State  of  which  he  was  a  subject  previously  to 
obtaining  his  certificate  of  naturalisation,  be  deemed  to  be  a  British 
subject  unless  he  has  ceased  to  be  a  subject  of  that  State  in  pursuance 
of  the  laws  thereof,  or  in  pursuance  of  a  treaty  to  that  effect. 

The  said  Secretary  of  State  may  in  manner  aforesaid  grant  a  special 
certificate  of  naturalisation  to  any  person  with  respect  to  whose  nation- 
ality as  a  British  subject  a  doubt  exists,  and  he  may  specify  in  such 
certificate  that  the  grant  thereof  is  made  for  the  purpose  of  quieting 
doubts  as  to  the  right  of  such  person  to  be  a  British  subject,  and  the 
grant  of  such  special  certificate  shall  not  be  deemed  to  be  nny  admission 
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Part  I. 
that  the  person  to  whom  it  was  granted  was  not  previously  a  British     pebsons. 

An  alien  who  has  been  naturalised  previously  to  the  passing  of  this ' 

Act  may  apply  to  the  Secretary  of  State  for  a  certificate  of  naturalisa- 
tion under  this  Act,  and  it  shall  be  lawful  for  the  said  Secretary  of 
State  to  grant  such  certificate  to  such  naturalised  alien  upon  the  same 
terms  and  subject  to  the  same  conditions  in  and  upon  which  such  cer- 
tificate might  have  been  granted  if  such  alien  had  not  been  previously 
naturalised  in  the  United  Kingdom. 

8.  A  natural-bom   British  subject  who   has    become  an  alien  in  Certificate  of 
pursuance  of  this  Act,  and  is  in  this  Act  referred  to  as  a  statutory  I^'^?J-^^^° 
alien,  may,  on  performing  the  same  conditions  and  adducing  the  same  nationality, 
evidence  as  is  required  in  the  case  of  an  alien  applying  for  a  certificate 

of  nationality,  apply  to  one  of  Her  Majesty's  Principal  Secretaries  of 
State  for  a  certificate,  hereinafter  referred  to  as  a  certificate  of  re- 
admission  to  British  nationality,  re-admitting  him  to  the  status  of  a 
British  subject.  The  said  Secretary  of  Stnte  shall  have  the  same 
discretion  as  to  the  giving  or  withholding  of  the  certificate  as  in  the 
case  of  a  certificate  of  naturalisation,  and  an  oath  of  allegiance 
shall  in  like  manner  be  required  previously  to  the  issuing  of  the 
certificate. 

A  statutory  alien  to  whom  a  certificate  of  re-admission  to  British 
nationality  has  been  granted  shall,  from  the  date  of  the  certificate  of 
re-admission,  but  not  in  respect  of  any  previous  transaction,  resume 
his  position  as  a  British  subject ;  with  this  qualification,  that  within 
the  limits  of  the  foreign  State  of  which  he  became  a  subject  he  shall 
not  be  deemed  to  be  a  British  subject  unless  he  has  ceetsed  to  b<3  a 
subject  of  that  foreign  State  according  to  the  laws  thereof,  or  in 
pursuance  of  a  treaty  to  that  effect. 

The  jurisdiction  by  this  Act  conferred  on  the  Secretary  of  State 
in  the  United  Kingdom  in  respect  of  the  grant  of  a  certificate  of 
re-admission  to  British  nationality  in  the  case  of  any  statutory  alien 
being  in  any  British  Possession,  may  be  exercised  by  the  Governor 
of  such  Possession;  and  residence  in  such  Possession  shall,  in  the 
case  of  such  person,  be  deemed  equivalent  to  residence  in  the  United 
Kingdom. 

9.  The  oath  in  this  Act  referred  to  as  the  oath  of  allegiance  shall  be  Form  of  oath 
in  the  form  following ;  that  is  to  say,  ^^  allegiance. 

"I  do  swear  that  I  will  be  faithful  and 

bear  true  allegiance  to  Her  Majesty  Queen  Victoria,  her  heirs  and 
successors,  according  to  law.     So  help  me  God.^' 

National  staiua  of  married  women  amd  infant  children, 

10.  The  following  enactments  shall  be  made  with  respect  to  the  Kational 
national  status  of  women  and  children :  mawied 

(i)  A  married  woman  shall  be  deemed  to  be  a  subject  of  the  State  women  and 
of  which  her  husband  is  for  the  time  being  a  subject :  ^  vid^ 
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Pabt  I.  (2)  A  widow  being  a  natural-bom  Britifib  subject,  who  has  become 

FERsoys.  g^  alien  by  or  in  consequence  of  her  marriage,  shall  be  deemed 

Cap.  I.  to  be  a  statutory  alien,  and  may  as  such  at  any  time  during 

widowhood  obtain  a  certificate  of  re-admission  to  British 
nationality  in  manner  provided  by  this  Act : 

(3)  Where  the  father  being  a  British  subject,  or  the  mother  being  Sr 

British  subject  and  a  widow,  becomes  an  alien  in  pursuance  of 
this  Act,  every  child  of  such  father  or  mother  who  during- 
infancy  has  become  resident  in  the  country  where  the  father 
or  mother  is  naturalised,  and  has,  according  to  the  laws  of 
such  country,  become  naturalised  therein,  shall  be  deemed  to 
be  a  subject  of  the  State  of  which  the  father  or  mother  has 
become  a  subject  and  not  a  British  subject : 

(4)  Where  the  father,  or  the  mother  being  a  widow,  has  obtained  a 

certificate  of  re-admission  to  British  nationality,  every  child 
of  such  father  or  mother  who  during  infancy  has  become 
resident  in  the  British  Dominions  with  such  father  or  mother,, 
shall  be  deemed  to  have  resumed  the  position  of  a  British 
subject  to  all  intents  : 

(5)  Where  the  father,  or  the  mother  being  a  widow,  has  obtained  & 

certificate  of  naturalisation  in  the  United  Kingdom  everjr  child 
of  such  father  or  mother  who  during  infancy  has  become  resi- 
dent with  such  father  or  mother  in  any  part  of  the  United 
Kingdom,  shall  be  deemed  to  be  a  naturalised  British  subject* 

Supplemental  Provisions. 

Regulations         II.  One  of  Her  Majesty's  Principal   Secretaries  of  State  may  by 
as  to  registra-  regulation  provide  for  the  following  matters : — 

(i)  The  form  and  registration  of  declarations  of  British  nationality: 

(2)  The  form  and  registration  of  certificates  of  naturalisation  in  the 

United  Kingdom : 

(3)  The  form   and  registration  of  certificates  of   re-admission    to- 

British  nationality : 

(4)  The  form  and  registration  of  declarations  of  alienage : 

(5)  The  registration  by  officers  in  the  diplomatic  or  consular  service 

of  Her  Majesty  of  the  births  and  deaths  of  British  subjects 
who  may  be  bom  or  die  out  of  Her  Majesty's  Dominions,  cmd 
of  the  marriages  of  persons  married  at  any  of  her  Majesty/ s 
embassies  or  legations :  {a) 

(6)  The  transmission  to  the  United  Kingdom  for  the  purpose  of 

registration  or  safe  keeping,  or  of  being  produced  as  evidence, 
of  any  declarations  or  certificates  made  in  pursuance  of  this 
Act  out  of  the  United  Kingdom,  or  of  any  copies  of  such 
declarations  or  certificates,  also  of  copies  of  entries  contained 

(a)  These  words  "  and  of  the  marriages  of  persons  married  at  any  of  Her  Majesty's- 
embassies  or  legations"  are  repealed  by  the  Foreign  Marriages  Act  1S92,  Sched.  I. 
(55  ^  5^  Vict.  c.  23),  qu.  V, 


NATIONALITY.  47 

in  any  register  kept  out  of  the  United  Kingdom  in  pursuance      Pabt  I. 

of  or  for  the  purpose  of  carrying  into  effect  the  provisions  of     ^^^sons. 

this  Act :  Cap.  I. 

(7)  With  the  coDsent  of  the  Treasury  the  imposition  and  application 

of  fees  in  respect  of  any  registration  authorised  to  be  made 

by  this  Act,  and  in  respect  of  the  making  any  declaration  or 

the  grant  of  any  certificate  authorised  to  be  made  or  granted 

by  this  Act. 

The  said  Secretary  of  State,  by  a  further  regulation,  may  repeal,  alter, 

or  add  to  any  regulation  previously  made  by  him  in  pursuance  of  this 

section. 

Any  regulation  made  by  the  said  Secretary  of  State  in  pursuance 

of  this  section  shall  be  deemed  to  be  within  the  powers  conferred  by 

this  Act,  and  shall  be  of  the  same  force  as  if  it  had  been  enacted  in 

this  Act,  but  shall  not  so  far  as  respects  the  imposition  of  fees  be  in 

force  in  any  British  Possession,  and  shall  not,  so  far  as  respects  any 

other  matter,  be  in  force  in  any  British  Possession  in  which  any  Act  or 

ordinance  to  the  contrary  of  or  inconsistent  with  any  such  direction 

may  for  the  time  being  be  in  force. 

12.  The  following  regulations  shall  be  made  with  respect  to  evidence  Regulations 

under  this  Act : —  ^.^ 

evidence. 

(i)  Any  declaration  authorised  to  be  made  under  this  Act  may  be 
proved  in  any  legal  proceeding  by  the  {production  of  the 
original  declaration,  or  of  any  copy  thereof  certified  to  be 
a  true  copy  by  one  of  Her  Majesty's  Principal  Secretaries  of 
State,  or  by  any  person  authorised  by  regulations  of  one  of 
Her  Majesty's  Principal  Secretaries  of  State  to  give  certified 
copies  of  such  declaration,  and  the  production  of  such 
declaration  or  copy  shall  be  evidence  of  the  person  therein 
named  as  declarant  having  made  the  same  at  the  date  in  the 
said  declaration  mentioned : 

(2)  A  certificate  of  naturalisation  may  be  proved  in  any  legal  pro- 

ceeding by  the  production  of  the  original  certificate^  or  of  any 
copy  thereof  certified  to  be  a  true  copy  by  one  of  Her 
Majesty's  Principal  Secretaries  of  State,  or  by  any  person 
authorised  by  regulations  of  one  of  Her  Majesty's  Prin- 
cipal Seci-etaries  of  State  to  give  certified  copies  of  such 
certificate : 

(3)  A  certificate  of   re-admission    to    British   nationality  may  be 

proved  in  any  legal  proceeding  by  the  production  of  the 
original  certificate,  or  of  any  copy  thereof  certified  to  be 
a  true  copy  by  one  of  Her  Majesty's  Principal  Secretaries 
of  State,  or  by  any  person  authorised  by  regulations  of 
one  of  Her  Majesty's  Principal  Secretaries  of  State  to  give 
certified  copies  of  such  certificate  : 

(4)  Entries  in  any  register  authorised  to  be  made  in  pursuance  of 

this  Act  shall    be  proved    by  such  copies  and   certified   in 
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Cap.  I. 


such  manner  as  may  be  directed  by  one  of  Her  Majesty's 
Principal  Secretaries  of  State,  and  the  copies  of  such  entries 
shall  be  evidence  of  any  matters  by  this  Act  or  by  any 
regulation  of  the  said  Secretary  of  State  authorised  to  be 
inserted  in  the  register : 
(5)  The  Documentary  Evidence  Act,  1868,  shall  apply  to  any 
regulation  made  by  a  Secretary  of  State,  in  pursuance  of 
or  for  the  purpose  of  carrying  into  effect  any  of  the  pro- 
visions of  this  Act. 


Saving  of 
letters  of 
denization. 
Saving  as  to 
British  ships. 

Saving  of 
allegiance 
prior  to  ex- 
patriation. 


Power  of 
colonies  to 
legislate  with 
respect  to 
naturalisa- 
tion. 


Definition  of 
terms. 


Jl£iscellane(m8. 

13.  Nothing  in  this  Act  contained  shall  affect  the  grant  of  letters  of 
denization  by  Her  Majesty. 

14.  Nothing  in  this  Act  contained  shall  qualify  an  alien  to  be  the 
owner  of  a  British  ship. 

15.  Where  |uiy  British  subject  has  in  pursuance  of  this  Act  be- 
come an  alien,  he  shall  not  thereby  be  discharged  from  any  liability 
in  respect  of  any  acts  done  before  the  date  of  his  so  becoming  an 
alien. 

16.  All  laws,  statutes,  and  ordinances  which  may  be  duly  made 
by  the  legislature  of  any  British  Possession  for  imparting  to  any 
person  the  privileges,  or  any  of  the  privileges,  of  naturalisation,  to 
be  enjoyed  by  such  person  within  the  limits  of  such  Possession,  shall 
within  such  limits  have  the  authority  of  law,  but  shall  be  subject 
to  be  confirmed  or  disallowed  by  Her  Majesty  in  the  same  manner, 
and  subject  to  the  same  rules  in  and  subject  to  which  Her  Majesty  has 
power  to  confirm  or  disallow  any  other  laws,  statutes,  or  ordinances  in 
that  Possession. 

17.  In  this  Act,  if  not  inconsistent  with  the  context  or  subject- 
matter  thereof, — 

"  Disability  "  shall  mean  the  status  of  being  an  infant,  lunatic,  idiot, 
or  married  woman : 

''  British  Possession "  shall  mean  any  colony,  plantation,  island, 
territory,  or  settlement  within  Her  Majesty's  dominions,  and 
not  within  the  United  EJngdom,  and  all  territories  and  places 
under  one  legislature  are  deemed  to  be  one  British  Possession  for 
the  purposes  of  this  Act : 

"  The  Governor  of  any  British  Possession "  shall  include  any 
person  exercising  the  chief  authority  in  such  Possession : 

"  Oficer  in  the  Diplomatic  Service  of  Her  Majesty  "  shall  mean  any 
Ambassador,  Minister  orCharg^  d'Afifaires,  or  Secretary  of 
Legation,  or  any  person  appointed  by  such  Ambassador,  Minister, 
Charg6  d'Affaires,  or  Secretary  of  Legation  to  execute  any  duties 
imposed  by  this  Act  on  an  oficer  in  the  Diplomatic  Service  of 
Her  Majesty : 

<'  Of&cer  in  the  Consular  Service  of  Her  Majesty "  shall  mean  and 
include  Consul-General,    Consul,  Vice-Consul,    and    Consular 
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Agent,  and  any  person  for  the  time  being  discharging  the  duties      Part  I. 

?ERSONfi 

Cap.  I. 


of  Consul-General,  Consul,  Yice-Consul,  and  Consular  Agent.  


Repeal  of  AcU  mentioned  in  SehedtUe, 


1 8.  The  several  Acts  set  forth  in  the  first  and  second  parts  of  the  Repeal  of 
schedule  annexed  hereto  shall  be  wholly  repealed,  and  the  Acts  set  ^^ 
forth  in  the  third  part  of  the  said  schedule  shall  be  repealed  to  the 
extent  therein  mentioned ;  provided  that  the  repeal  enacted  in  this  Act 
ahall  not  affect — 

(i)  Any  right  acquired  or  thing  done  before  the  passing  of  this 
Act: 

(2)  Any  liability  accruing  before  the  passing  of  this  Act : 

(3)  Any  penalty,  forfeiture,  or  other  punishment  incurred  or  to  be 

incurred  in  respect  of  any  offence  committed  before  the  passing 
of  this  Act : 
{4)  The  institution  of  any  investigation  or  legal  pixxseeding  or  any 
other  remedy  for  ascertaining  or  enforcing  any  such  liability, 
penalty,  forfeiture,  or  punishment  as  aforesaid. 


SCHEDULE. 

Note. — Reference  is  made  to  the  repeal  of  the  ''  whole  Act  **  where 
portions  have  been  repealed  before,  in  order  to  preclude  henceforth 
the  necessity  of  looking  back  to  previous  Acts. 

This  Schedule,  so  far  as  respects  Acts  prior  to  the  reign  of  George  the 
Second,  other  than  Acts  of  the  Irish  Parliament,  refers  to  the 
edition  prepared  under  the  direction  of  the  Record  Commission, 
intituled  "  The  Statutes  of  the  Realm ;  printed  by  Command  of 
His  Majesty  King  George  the  Third,  in  pursuance  of  an  Address 
of  the  House  of  Commons  of  Great  Britain.  From  original 
Records  and  authentic  Manu^ripts." 

Part  I. 

Acts  wholly  repealed,  other  than  Acts  of  the  Irish 

Parliament. 

Date.  Title, 

7  Jas.  I.  c.  2    -         -     An  Act  that  all  such  as  are  to  be  naturalised  or 

restored  in  blood  shall  first  receive  the  sacra- 
ment of  the  Lord's  Supper,  and  the  oath  of 
allegiance,  and  the  oath  of  supremacy. 

1 1  Will.  3.  c.  6.  (a)  -     An  Act  to  enable  His  Majesty's  natural-bom 

subjects  to  inherit  the  estate  of  their  an- 
cestors, either  lineal  or  collateral,  notwith- 
standing their  father  or  mother  were  aliens, 

♦  II  &  12  Wm,  3  (Ruflf). 
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Paet  I.  Date,  Title. 

Pbesonb.     i3.Geo.  2.  c.  7  •    An   Act  for  naturalising    such  foreign    Pro- 

O^P.  J.  testants  and  others  therein  mentioned,  as  are 

settled  or  shall  settle  in  any  of  His  Majesty's 

colonies  in  America, 
2o  Geo.  2.  c.  44         -     An  Act  to  extend  the   provisions  of  an  Act 

made  in  the  thirteenth  year  of  His  present 
Majesty's  reign,  intituled  "An  Act  for 
naturalising  foreign  Protestants  and  others 
therein  mentioned,  as  are  settled  or  shall 
settle  in  any  of  His  Majesty's  colonies  in 
America,  to  other  foreign  Protestants  who 
conscientiously  scruple  the  taking  of  an 
oath." 

13  Geo.  3.  c.  25         -     An  Act  to  explain  two  Acts  of  Parliament,  one 

of  the  thirteenth  year  of  the  reign  of  His 
late  Majesty,  "  for  naturalising  such  foreign 
Protestants  and  others,  as  are  settled  or 
shall  settle  in  any  of  His  Majesty's  colonies 
in  America,"  and  the  other  of  the  second 
year  of  the  reign  of  His  present  Majesty,, 
"for  naturalising  such  foreign  Protestants 
as  have  served  or  shall  serve  as  officers  or 
soldiers  in  His  Majesty's  Koyal  American 
regiment,  or  as  engineers  in  America." 

14  Geo.  3.  c.  84        -    An  Act  to  prevent  certain  inconveniences  that 

may  happen  by  bills  of  naturalisation. 
16  Geo.  3.  c.  52         -     An  Act  to  declare  His  Majesty's  natural-bom 

subjects  inheritable  to  the  estates  of  their 
ancestors,  whether  lineal  or  collateral,  in 
that  part  of  Great  Britain  called  Scotland, 
notwithstanding  their  father  or  mother  were 
aliens. 

6  Geo,  4.  c.  67  -    An  Act  to  alter  and  amend  an  Act  passed  in 

the  seventh  year  of  the  reign  of  His  Majesty 
Ejng  James  the  First,  intituled  "An  Act 
that  all  such  as  are  to  be  naturalised  or  re- 
stored in  blood  shall  first  receive  the  sacra- 
ment of  the  Lord's  Supper  and  the  oath  of 
allegiance  and  the  oath  of  supremacy." 

7  &  8  Yict.  .c.  66       -     An  Act  to  amend  the  laws  relating  to  aliens.. 
10  <Ss  II  Vict.  c.  83  -     An  Act  for  the  naturalisation  of  aliens. 
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Part  II. 
Acts  of  the  Irish  Parliament  wholly  repealed. 


Date. 
14  &  15  Chas.  2.C.  13 


2  Anne,  c.  14  - 

19  k  aoGreo.  3.  c.  29 


23  k  24  Geo.  3.  c.  38 


36  Geo.  3.  c.  48 


Title. 

An  Act  for  encouraging  Protestant  strangei^s 
and  others  to  inhabit  and  plant  in  the  kingdom 
of  Ireland. 

An  Act  for  naturalising  of  all  Protestant 
strangers  in  this  kingdom. 

An  Act  for  naturalising  such  foreign  merchants, 
traders,  artificers,  artisans,  manufacturers, 
workmen,  seamen,  farmers,  and  others  as 
shall  settle  in  this  kingdom. 

An  Act  for  extending  the  provisions  of  an  Act 
passed  in  this  kingdom  in  the  nineteenth  and 
twentieth  years  of  His  Majesty's  reign, 
intituled  "An  Act  for  naturalising  such 
foreign  merchants,  traders,  artificers,  artisans, 
manufacturers,  workmen,  seamen,  farmers, 
and  others  as  shall  settle  in  this  kingdom." 

An  Act  to  explain  and  amend  an  Act,  intituled 
"  An  Act  for  naturalising  such  foreign  mer- 
chants, traders,  artificers,  artisans,  manu- 
facturers, workmen,  seamen,  farmers,  and 
others  who  shall  settle  in  this  kingdom." 


Part  I. 
Persons. 

Cap.  T. 


4  Geo.  I.  c  9 
(Act  of  Irish 
Parliament.) 


6  Geo.  4.  c.  50  - 


3&4  Will.4.  c.  91 


Part  III. 
Acts  partially  repealed. 

An  Act  for  reviving,  con- 
tinuing, and  amending 
several  statutes  made  in 
this  kingdom  heretofore 
temporary. 

An  Act  for  consolidating 
and  amending  the  laws 
relative  to  Jurors  and 
Juries. 

An  Act  consolidating  and 
amending  the  laws  relat- 
ing to  Jurors  and  Juries 
in  Ireland. 


Extent  of  Repeal. 
So  far  as  it  makes  per^ 
petual  the  Act  of 
2  Anne,  c.  14. 


The  whole  of  sect.  47. 


The  whole  of  sect.  37. 
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CHAPTER  II. 


DOMICIL. 


Domicil — 
defined  and 
explained. 


By  the  law  of  England,  and  of  all  other  civilised  countries, 
each  individual  has  ascribed  to  him  at  his  birth  two  distinct 
legal  status  or  conditions :  one  bj  virtue  of  which  he  becomes 
the  subject  of  some  particular  country,  binding  him  bj  the  tie 
of  natural  allegiance,  which  is  called  his  political  stcUvs  or 
nationality,  and  which  has  been  discussed  in  the  preceding 
chapter ;  the  other,  by  virtue  of  which  he  becomes  the  citizen 
of  some  particular  country,  as  such  possessed  of  certain  muni- 
cipal rights,  and  subject  to  certain  obligations.  This  is  called 
his  civil  statics,  entirely  distinct  from  the  first,  which  depends 
on  different  laws  in  different  countries ;  whereas  the  civil  statics 
is  governed  universally  by  the  single  principle  of  domicil,  the 
criterion  established  by  international  law  for  determining  it.(a) 
As  to  the  proper  definition  of  domicil,  much  difficulty  has 
always  been  felt.  Dr.  Fhillimore  defines  it  as  "  a  residence  at 
a  particular  place,  accompanied  with  positive  or  presumptive 
proof  of  an  intention  to  remain  there  for  an  unlimited  time.'X^) 
There  can  be  no  doubt  that  this  is  the  kind  of  residence  which 
is  essential  to  domicil,  but  the  conception  itself  may  be,  perhaps, 
more  accurately  explained  as  the  relation  of  an  individiial  to  a 
particular  Stoic  which  arises  from  his  residence  within  its  limits  as 
a  member  of  its  community.  There  must  be  always  one  particular 
State  towards  which  this  relation  exists,  and  there  can  never 
be  more  than  one  at  the  same  time.(c)  (Story's  Ce)nflict  of 
Laws,  §  45.)  Mr.  Westlake  (Private  International  Law,  §  30) 
asserts  that  domicil  is  ''  the  legal  conception  of  residence/'  par- 
ticularised and  defined  only  for  the  sake  of  legal  precision; 
but  as  he  admits  immediately  afterwards  that  residence  is  not 

(a)  Per  Lord  Wegtbury  in  Udny  t.  Udny^  L.  B.  i  H.  L.,  Sc.  460. 

(h)  Phillimore^s  Law  of  Domicil,  p.  13.  Adopted  by  Lord  Westbury  in  Udny  y. 
Udny,  In  Bell  v.  Kennedy^  L.  R.  i  H.  L.,  Sc.  307,  the  same  judge  said  that  domicil 
was  "  the  relation  which  the  law  creates  between  an  individual  and  a  particular 
locality  or  country  ; "  which  is  said  in  Ahd-ul  Mestih  y.  Farra^  13  App.  Cas.  431  ; 
57  L.  J.  P.  C.  91,  to  be  more  accurate. 

{e)  As  to  the  possibility  of  a  double  domicil,  see  Somerville  v.  Somertille^  5  Ves. 
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domicil,  unless  accompanied  by  the  particular  circumstances     Pabt  I. 
imder  which  the  law  will  recognise  it,  it  is  evident  that  such  a    ^^^^^ 
definition  is  not  entirely  satisfactory  .(a)     What  those  circum-     Cap.  il 
stances  are,  is  just  the   question  which  it    is   the  object  of 
definition  to  answer.     Where  a  man  resides  is  always  a  matter 
of  {act,(b)  and  when  this  fact  is  once  ascertained,  the  legal  idea 
of  domicil  comes  at  once  into  existence.     There  must  therefore 
be  a  territory  or  country  with  which  to  associate  the  idea  of 
damicU  ;  and  mere  residence  in  a  community,  exempt  from  the 
real  local  jurisdiction  (as  at  Shanghai  in  China),  will  not  do.(c) 

The  domicil  which  attaches  to  a  man  at  the  moment  of  his  Domicil  of 
birth,  generally  spoken  of  as  the  domicil  of  origin,  is  in^"^' 
ordinary  cases  that  of  his  father ;  though  where  a  child  is 
posthiimous  or  illegitimate  ((f)  the  domicil  of  its  mother  is 
necessarily  taken  to  decide  its  own.  Cases  can  of  course  be 
suggested  where  the  domicil  must  be  decided  by  the  place  of 
birth,  or  even  some  other  place ;  as,  for  instance,  in  the  case 
of  a  child  found  exposed,  whose  parents  are  unknown.  In 
ordinary  cases,  however,  the  domicil  of  origin  is  that  of  one  of 
the  parents,  and  during  legal  infancy  it  changes  with  that  from 
which  it  is  derived.  Mr.  Westlake  points  out  (P.  I.  Law,§  37) 
that  a  married  minor  must  be  regarded  as  sui  juris  for  the 
purposes  of  domicil,  since  on  his  or  her  marriage  a  new  home 
is  founded.  In  such  a  case  the  question  would  appear  to  be 
one  of  fact,  and  if  the  minor,  after  the  ceremony  of  marriage, 
continued  to  reside  with  his  or  her  parents,  there  would  be  no 
occasion  to  consider  it,  inasmuch  as  there  would  be  only  one 
locality  to  which  the  domicil  could  possibly  be  attributed.  It 
is  apparent  that  the  domicil  of  an  orphan  must  be  decided  by 
that  of  its  legal  guardian,  and  when  this  test  cannot  be  applied, 
it  becomes  a  question  of  the  place  where  the  child  in  fact 
resides.  A  doubt  has,  however,  been  raised,  whether  the  legal 
guardian  of  an  infant  can  change  its  domicil,  with  the  effect  in 
many  cases  of  bringing  it  under  the  influence  of  a  law  of  suc- 
cession more  favourable  to  himself.  It  is  quite  clear  that 
when  that  guardian  is  a  surviving  mother,  or  even,  it  would 

{a)  See  Malttua  v.  Maltass^  i  Roberts,  74,  and  Afunro  v.  Munro^  7  CI.  &  F.  842. 

(b)  Bempde  v.  Johrut&ne^  3  Ves.  Jun.  201. 

{e)  TboCaTs  Tru$t9^  23  Ch.  D.  532.  ^^  Residence  in  a  territory  or  country  is  an 
essential  part  of  the  legal  idea  of  domicil "  :  per  Chitty,  J.,  at  p.  538.  The  same 
was  held  \xi\Ahd-^l  Messih  \\  Farra^  13  App.  Cas.  431  ;  57  L.  J.  P.  C.78.  And  per 
Chitty,  J.,  In  re  CraignUh  (1892),  3  Ch.  180,  "  The  domicil  of  a  person  is  that 
place' or  country  in  which  his  habitation  is  fixed,  without  any  present  intention 
of  removing  therefrom." 

(<Q  If,  however,  an  illegitimate  child  have  a  father-whose  paternity  is  fixed,  by 
acknowledgment  or  otherwise,  the  domicil  of  that  father  attaches  to  It :  BeWrighl't 
Trustiy  2  K.  a&  J.  595. 
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seem,  a  step-mother,  and  there  is  no  suggestion  of  fraudulent 
intention,  the  change  can  effectively  be  made.(a)  But  if  the 
mother  marries  again,  and  probably  even  without  this  con- 
tingency, the  question  appears  to  be  one  of  fact,  the  mother 
having  the  power  of  changing  the  infant's  domicil,  or  of 
abstaining  from  so  doing.(6)  A  new  domicil  so  acquired  by 
an  infant  is  not  equivalent  to  a  domicil  of  origin ;  i.e.,  it  does 
not  revert  on  any  subsequent  abandonment  of  the  domicil 
acquired. 

In  cases  other  than  those  of  parent  and  child,  there  is  more 
doubt,  and  Story  suggests  that  it  is  extremely  difficult  to  find 
any  reasonable  principle  by  which  a  guardian,  not  a  parent, 
can  alter  by  a  change  of  domicil,  the  right  of  succession  to  the 
minor's  property.  English  law  is  barren  of  authority  on  the 
subject,(c)  but  the  inquiry  as  to  what  is  sufficient  to  change 
the  domicil  of  adults  is  a  more  fruitful  one,  and  has  given  rise 
to  a  mass  of  Utigation. 

The  domicil  of  origin  adheres  until  a  new  domicil  is 
acquired,((f)  and  in  the  case  of  an  adult  this  change  is  effected 
hy  a,  de  facto  removal  to  a  new  place  of  residence,  together  with 
Abandonment  an  animvs  manendi.(e)  As  to  the  fadnm  of  removal,  it  is 
an  transit,  apparently  now  settled  by  the  case  of  TJdny  v.  Udny{f)  that  a 
new  domicil  is  not  acquired  until  the  transit  is  complete,  and 
that  when  a  domicil  of  choice  is  abandoned,  the  domicil  of 
origin  revives  until  a  new  one  is  completely  fixed.  In  Lord 
Hatherley's  words  in  the  case  cited,  a  man  may  not  only 
change  his  domicil,  but  also  abandon  each  successive  domicil 
simpliciter,  so  that  the  original  domicil  simpliciter  reverts ;  and 
this  doctrine  was  accepted  and  approved  by  the  Master  of  the 
Rolls  (Sir  G.  Jessel)  in  the  later  case  of  King  v.  F(xmvelL(g)  In 
the  absence  of  evidence  the  domicil  of  origin  must  of  course 
be  presumed  to  have  continued,  so  that  the  burden  of  evidence 
will  be  on  the  party  who  alleges  its  abandonment.(A)  If  the 
domicil  of  origin  reverts  when  an  acquired  domicil  is  aban- 
doned without  a  new  one  being  acquired,  it  would  naturally 


Domicil  by 
aoquiaition. 


(a)  Potinger  v.  WigJitman^  3  Meriv.  67. 

{If)  In  re  Beaumont  (1893),  3  Ch.  490 ;  In  re  CraignUh  (1892),  3  Ch.  180. 

(c)  Story,  §  506,  n.  ;  Burge  on  For.  and  CoL  Law,  pt.  i.  c.  2,  pp.  38,  39 ;  Robert- 
son on  Succession,  p.  196. 

(i)  Bell  V.  Kennedy,  L.  R.  i  H.  L.,  Sc.  307  ;  Udny  v.  Udny^  ibid.  460. 

(e)  The  Lauderdale  Peerage^  10  App.  Gas.  692  ;  Douglas  v.  Douglas  L.  R.  12 
£q.  617  ;  Haldane  v.  Eekford^  L.  R.  8  £q.  631 ;  2^  Bonneval  y.  De  Bonneral, 
I  Curt.  864. 

(/)  L.  R.  I  H.  L.,  8c.  460.  (g)  L.  R.  i  Ch.  D.  518. 

(A)  Crookenden  v.  Fuller^  29  L.  J.  P.  A:  M.  i  ;  TVie  Lauderdule  Peerage^  10  App. 
Cas.  692. 
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follow  that,  with  regard  to  the  domicil  of  origin  itself,  mere  Part  l 
abandonment  is  not  suflScient  to  divert  it.  In  other  words,  a  '^^^^ 
domicil  of  origin  cannot  be  abandoned  unless  and  imtil  a  new  Cap.  n. 
one  is  acquired.  Accordingly  it  was  held  by  Lord  Alvanley,  in 
SomervUle  v.  S<yniervilley(a)  whose  judgment  is  cited  with 
approval  by  Sir  C.  Cresswell  in  Crookenden  v.  FiMerjifl)  that 
''  the  original  domicil  is  to  prevail  until  the  party  has  not  only 
acquired  another,  but  has  manifested  and  carried  into  execu- 
tion an  intention  of  abandoning  his  former  domicil  and  taking 
another  as  his  sole  domicil " — ^a  dictum  the  peculiar  wording  of 
which  is  due  to  the  fEu;t  that  in  SomervUle  v.  SomervUle  the 
Court  was  called  upon  to  lay  down  that  for  purposes  of  suc- 
cession a  man  can  have  but  one  domicil.  That  mere  abandon- 
ment was  not  in  any  case  sufficient  to  divert  domicil  had  been 
held  by  Sir  John  Leach  in  Munro  v.  l)ottglas,(c)  and  Mr.  West- 
lake,  in  suggesting  the  theory  that  the  domicil  of  origin  reverts 
in  transitu,  adds  that  he  finds  no  English  authority  for  the 
proposition,  except  for  the  purposes  of  prize  cases  in  the 
Admiralty  Courts.  (rZ)  The  dicta,  however,  in  Udny  v.  Udny 
and  Kiiig  v.  Foxwell  just  adverted  to  must  now  be  taken  as 
decisive  of  the  question.  Mere  abandonment  divests  all 
domicils  except  that  of  origin.  The  domicil  of  origin  of 
necessity  adheres  until  a  new  one  is  acquired,  as,  if  this  were 
not  so,  the  man  who  had  left  the  coimtry  of  his  home  for  the 
first  time  would  be  left  in  itinere  without  any  domicil  at  all,  a 
condition  of  things  which  cannot  possibly  exist.  But  the 
abandonment  of  the  acquired  domicil  must  of  course  be  com- 
plete ;  and  it  has  been  held  that  a  French  domicil  by  acquisi- 
tion is  not  so  abandoned  by  mere  embarkation  on  a  vessel 
bound  for  England,  the  person  in  question  being  compelled  by 
ill-health  to  re-land,  and  having  never  in  fact  quitted  the 
French  h8krbour.(tf)  And  it  would  d  fortiori  seem  that  a  mere 
intention  to  abandon  an  acquired  domicil,  even  with  the  view 
of  reverting  to  an  original  domicil,  is  ineflfectual.(/) 

Accompanying  the   fojctum    there  must  necessarily  be  ^XLAiwmm 
animtis  relinquendi,  or  the  abandonment  would  be  in  reality  no  ''*"*^*'*"^*' 
abandonment  at  all.     It  is  this  animtis  which  constitutes  the 
whole  difference  between  mere  absence  from  the  domicil  and 
its  relinquishment ;  and  while  a  man  may  divest  himself  of  an 

{a)  5  Vea.  786. 

{b)  29  L.  J.  p.  &  M.  8.     See  Munro  v.  Munro,  7  CI.  &  F.  842  ;  Collier  v.  Riraz, 
2  Curt  855  ;  Hodgsan  y.  De  Beauehetw,  12  Moo.  P.  C.  285. 
(c)  5  liadd.  405.  {d)  P.  I.  L.  §  39. 

{e)  In  the  0(h>m  of  Baffenel^  32  L.  J.  P.  dc  M.  203. 
(/)  In  re  Marrett^  ChtUmeri  y.  Wingfield,  36  Ch.  D.  40a 
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Pabt  I.  acquired  domicil  in  an  hour  by  crossing  the  territorial  limit 
EB80N8*  q£  |.j^q  State  with  the  intention  of  permanently  quitting  it,  he 
Cap.  II,  may,  without  such  intention,  wander  over  the  face  of  the  earth 
for  years  and  preserve  his  domiciliary  stattis  unaffected.  Sub- 
sequent declarations  will  of  course  be  received  as  evidence  that 
this  animvs  relinquendi  was  absent  when  the  country  of  the 
domicil  was  quitted,  as  in  the  cases  of  Jopp  v.  Wood(a)  and  In 
re  Capdevielle  (b) ;  and  it  is  clear  that  proof  of  an  anirmcs 
manendi  in  the  country  of  the  new  home  will  conclusively 
establish  the  intention  to  abandon  the  old.  If,  however,  it  is 
shown  that  the  animus  relinquendi  or  non  revertendi  never  came 
into  existence,  as  in  the  case  of  political  refugees  and  exiles,(c) 
it  is  of  course  unnecessary  to  inquire  further.  The  animiLS 
relinquendi  is  in  practice  almost  identical  with  the  animus 
manendi,  when  the  latter  exists ;  and  it  is  only  in  cases  of  mere 
abandonment,  according  to  the  principle  stated  in  Udny  v. 
TJdnyid)  that  the  consideration  of  the  former  by  itself  is 
necessary  or  practicable. 

Next,  with  regard  to  the  necessary  animus  for  the  acquisition 
of  a  new  domicil,  when  the  transit  to  its  locality  is  complete, 
there  is  in  theory  no  difficulty.  There  must  be,  in  addition  to 
the  animus  nan  revertendi  to  the  old  home,  an  animus  manendi 
in  the  new.  In  the  words  of  Dr.  Phillimore,  which  have  been 
already  cited,  there  must  be  positive  or  presumptive  proof  of 
an  intention  to  remain  in  the  locality  chosen  for  an  imlimited 
time.  It  may  be  mentioned  that  the  oath  of  a  person  whose 
domicil  is  in  question  as  to  his  intention  to  change  his  domicil 
is  not  conclusive,  but  is  evidence  for  the  Court  to  take  into 
consideration.(e)  And  in  Manning  v.  Manning(f)  the  affidavit 
of  a  husband,  who  petitioned  for  a  divorce,  that  he  had  settled 
in  England  with  an  animus  manendi,  was  disbelieved.  Domicil 
is  established,  "  not  by  assertion,  but  by  conduct."(y)  Whether 
mere  length  of  residence  will  in  itself  amount  to  such  pre- 
sumptive proof  as  is  required  may  be  doubted,(A)  and  there 
must  always  necessarily  be  other  facts  from  which  such  an 


AfdfMM 

fnanendi. 


{a)  34  L.  J.  Ch.  212. 

W  33  L*  J-  ^x-  306.  It  would  hardly  seem  to  require  authority  to  show  that 
statements  by  a  deceased  person  to  show  the  animus  nianendi  or  relinqteendi  are 
admissible  as  evidence ;  but  for  express  dicta  on  the  point,  see  Doticet  v.  Oeoghegan 
(1^75)1  9  ^*  ^«  455  }  JSodgton  y.  De  Beaucftesne^  12  Moo.  P.  C.  325. 

{e)  Collier  v.  Rivaz,  2  Curt.  858 ;  J}e  Bonnecal  y.  De  Bonneval,  i  Curt.  856 ; 
Burton  y.  Fisher,  1  Milw.  183. 

{d)  L.  B.  I  H.  L.,  Sc.  452  ;  ante,  p.  25. 

{e)  Wilson  y.  Wilson,  L.  R.  2  P.  &  D.  435. 

(/)  L.  R.  2  P.  &  D.  223. 

(^)  Macmullen  y.  WatHtoarth,  14  App.  Cas.  631  ;  59  L.  J.  P.  0.  7. 

(A)  Jopp  y.  Wood,  34  L.  J.  Ch.  212.     Qf.  Bradford  y.  Icm/i^,  29  Ch.  D.  617. 
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intention  may  be  implied.    It  has  been  held  that  a  Scotchman     pabt  I. 
who  resided  in  England  for  the  last  twenty-two  years  of  his      ™*^kb. 
life,  living  in  lodgings,  hotels,  and   boarding-houses,  had  not     Oaf.  IL 
therebj  lost  his  Scotch  nor  acquired  an  English  domiciL(a) 

The  "  intention "  which  is  here  spoken  of  is  necessarily  a  AnifMu  or 
vague  expression,  involving  elements  of  law  as  well  as  fact,  deduced" 
and  much  difficulty  has  been  felt  in  defining  it  more  closely,  from  aots. 
The  ordinary  rule  that  a  man  must  be  taken  to  intend  the 
legal  consequences  of  his  act,  fails  in  application  when  the 
intention  itself  forms  the  principal  part  of  the  act  in  dispute ; 
and  it  has  been  argued  with  some  force,  that  since  a  change  of 
domicil  depends  upon  intention  alone,  an  expressed  intention 
to  retain  a  domicil  of  origin  must  be  given  full  effect,  though 
the  intention  to  establish  a  permanent  home  or  residence  in 
the  new  locality  be  put  beyond  a  doubt.(6)  It  has  been 
contended,  and  perhaps  was  at  one  time  the  law  of  Scotland,(e) 
that  in  order  to  prove  a  change  of  domicil,  it  is  necessary  to 
show  that  the  person  concerned  intended  to  change  his  civil 
status,  to  give  up  his  position  as  a  citizen  of  one  country,  and 
to  assume  a  position  as  the  citizen  of  another.  The  English 
law,  however,  may  now  be  regarded  as  definitely  settled  on 
this  point.  The  intention  required  for  a  change  of  domicil, 
as  distinguished  from  the  action  embodying  it,  is  an  intention 
to  settle  in  a  new  country  as  a  permanent  home ;  and  if  this 
intention  exists  and  is  sufficiently  carried  into  effect,  certain 
legal  consequences  follow  from  it,  whether  such  consequences 
were  intended  or  not,  and  even  though  the  person  concerned 
may  have  expressed  a  contrary  wish  as  to  the  legal  result  of 
his  acts.(c^)  In  the  words  of  Bacon,  V.C.,  it  is  only  necessary 
to  show  that  a  man  has  established  himself  in  a  country, 
meaning  to  reside  there  all  the  days  of  his  life,(e)  or  with  the 
intention  of  living  there  permanently.(/)  Thus,  where  a 
British-bom  subject  resided  many  years  at  Hamburg  under 
circumstances  which  afforded  evidence  of  a  domicil  there,  and 
then  made  a  will  in  England,  where  he  was  present  for  a 
temporary  purpose,  in  which  he  declared  that  it  was  not  his 
intention  to  renounce  his  domicil  of  origin  as  an  Englishman, 
it  was  held  that  his  declaration  of  intention  could  not  prevail 

{a)  In  re  Patience,  Patience  v.  Main,  29  Ch.  D.  976. 

{b)  See  Attorney- General  v,  Waldstatt,  3  H.  &  C.  374  ;  Moorhouee  y.  Lord^  10 
H.  L.  C.  272,  292  ;  Davglas  v.  IkmgUu,  L.  B.  12  Eq.  617. 

{c)  Donaldean  y.  McClure,  20  C.  of  Sees.  Cas.  (2Dd  Series)  307. 

[d)  Douglas  y.  Douglas,  L.  R.  12  £q.  617,  644 ;  Ifaldane  y.  Eokford^  L.  B.  8 
Eq.  631. 

{fi)  Steteenton  y.  Masson,  L.  B.  17  Eq.  78. 

(/)  Bradford  v.  Young,  29  Ch.  D.  617. 
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against  the  foreign  domicil  in  fact.(a)  It  was  said  by  the 
Court  in  that  case  that  such  an  expression  of  intention 
amounted  to  a  desire  to  have  two  domicils ;  or,  at  any  rate, 
to  change  his  domicil  in  fact  without  submitting  to  the  conse- 
quences in  law.  A  declaration  of  intention  to  retain  domicil 
itself  being  thus  insufficient,  it  is  quite  clear  that  a  declared 
intention  to  retain  the  nationality  of  origin  will  have  even  lefes 
eflfect.(6)  The  latter  declaration,  indeed,  seems  by  itself  to  be 
hardly  evidence  of  that  intention  to  keep  or  transfer  the 
permanent  home  which  the  law  looks  for ;  while  an  expressed 
intention  to  retain  domicil  itself  is  undoubtedly  some  evidence 
to  show  that  domicil  has  been  retained,  though  it  will  not  be 
allowed  to  counterbalance  actual  facts.  In  some  cases(c)  it 
has  been  held,  no  doubt,  that  an  original  domicil  has  been 
retained  by  the  mere  expression  of  an  intention  to  return  before 
death  to  the  residence  which  has  been  abandoned ;  but  the 
distinction  to  be  drawn  between  the  principle  of  these  cases 
and  that  which  was  followed  in  Be  Stern  appears  to  be,  that 
while  a  man  is  not  allowed  to  contradict  the  legitimate  infer- 
ence from  his  conduct  by  the  expression  of  a  bare  wish  to 
retain  a  domicil  which  he  has  practically  abandoned,  yet  a 
bond  fide  declaration  that  he  means  in  fact  to  return  to  his 
original  residence,  will  be  accepted  by  the  law  as  evidence  that 
the  abandonment  has  not  been  complete. 

The  intention  required  for  a  change  of  domicil,  therefore,  is  that 
of  settling  in  a  new  country  as  a  permanent  home  ;{d)  but  then 
comes  the  material  question,  what  is  a  permanent  home,  and 
how  is  it  to  be  distinguished  from  a  temporary  one  ?  The 
modem  decisions  establish  that  where  a  foreign  residence  has 
been  permanently  adopted  with  a  view  to  the  acquisition  of  a 
fortune,  a  change  of  domicil  will  not  be  averted  by  the  mere 
existence  of  an  ulterior  design  to  return  when  that  object  is 
attained.  This  is  the  view  taken  by  Westlake  (P.  I.  Law, 
§  3^)M  ^^^  is  ^  accordance  with  the  later  case  of 
Allardice  v.  Onslow ;(/)  but  the  contrary  was  held  by  Lord 
Romilly  in  1865,(5^)  though  it  is  to  be  noted  that  in  the  last- 
mentioned  case  there  was  a  direct  expression  of  an  intention 


{a)  Me  Stern,  28  L.  J.  Ex.  22  ;  3  H.  &  N.  594. 

(b)  Brunei  v.  Brunei^  L.  B.  12  £q.  298. 

(c)  Jopp  y.  Wood,  34  L.  J.  Ch.  212  \  Re  ChpdevielU,  33  L.  J.  Ex.  306. 

\d)  Douglas  v.  Douglas,  L.  R.  12  Eq.  212  ;  Udny  v.  Udny,  L.  B.  i  H.  L.,  Sc  441. 

(<?)  Bruce  v.  Bruce,  2  B.  &;  P.  229,  n. 

(/)  33  L.  J.  Ch.  434.     Of,  Ooulder  v,  Ooulder  (1892),  P.  240. 

ig)  Jopp  V.  Wood,  34  L.  J.  Ch.  212.  As  to  these  cases  of  Anglo-Indian  domicil, 
see  per  Lindley,  L.  J.,  in  Ex  parte  Cunningluiw^  13  Q.  B.  D.  at  p.  525  ;  and  also 
per  Malins,  V.C,  in  Douoet  v.  Geoghegan,  9  Ch.  D.  at  pp.  452,  453. 
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tx>  return  to  the  original  place  of  residence.  A  like  declaration  tlrt  I. 
of  intention  was  disregarded  in  Dotted  v.  Geoghegan,  (a)  where  "ksons. 
James,  L.J.,  said  that  a  man  who  says  he  will  go  back  when  his  Cap.  li. 
fortune  is  made  "  is  like  a  man  who  expects  to  reach  the 
horizon."  The  prospect  of  return  to  their  home  which  is 
cherished  by  political  refugees  is  of  a  more  determinate 
character,  and  this,  so  long  as  the  exile  is  involuntary ,(&)  will 
prevent  the  substitution  of  a  new  domicil  for  that  of  origin 
jfrom  being  complete.(c)  Similarly,  where  an  Indian  sovereign 
prince  came  to  England  when  he  was  ten  years  old,  under  a 
treaty  then  made  for  him  by  which  his  sovereignty  was  ceded 
to  England,  and  resided  in  England  for  nearly  forty  years,  it 
was  held  that  he  retained  his  original  domicil — the  inference 
of  fact  being  drawn  that  so  soon  as  he  had  a  will  of  his  own 
he  always  intended  to  return  to  India  and  assume  his  old 
position  if  and  as  soon  as  he  could.(^) 

The  same  principle  that  an  involuntary  detention  is  destitute 
of  the  requisite  animus,  is  applicable  to  incarceration  in 
prison.(tf)  When  the  residence  is  liable  to  be  interrupted  Liability  to 
at  any  moment  by  the  intervention  of  another  will,  tj^e  ^'^'^'^p*^*^'^ 
elements  of  domicil  are  incomplete ;  the  animus  being  at 
most  conditional.  Thus  an  officer  in  her  Majesty's  service,  who 
may  at  any  time  be  required  for  foreign  service,  cannot  while 
no  such  demand  is  made  upon  him  acquire  a  domicil 
abroad ;(/)  nor  could  an  officer  in  the  East  India  Company's 
employment,  who  was  at  all  times  liable  to  be  recalled  to  India, 
acquire  one  in  England.(^)  But  the  duty  of  a  peer  of 
Great  Britain  to  advise  her  Majesty  whenever  she  may  call 
for  his  advice,  or  to  attend  the  House  of  Lords  whenever 
his  attendance  there  is  required,  whether  in  any  sense  a  legal 
duty  or  not,  does  not  incapacitate  him  from  abandoning  his 
English  domicil  of  origin  and  acquiring  a  new  domicil  abroad.(A) 

In  all  cases  it  must  be  remembered  that  the  onus  of  proof  onus  of 
IB  upon  the  party  who  alleges  a  change  of  domicil ;  (i)  but  P^^®^- 
it   has   been  held  that  slighter  evidence  is  required  of  an 

(fl)  9  Ch.  D.  441.     Cf,  In  re  Bell,  Bell  v.  Kendall,  W.  N.  1888,  p.  48. 

{b)  Collier  v.  Bivaz,  2  Curt.  858. 

{e)  Be  Bonneral  v.  Be  Bonnecal^  I  Curt  856. 

(d)  In  re  Buleep  Singh,  7  Mor.  Bk.  Rep.  228. 

\e)  Burton  v.  Fisher,  i  Milw.  183. 

(/)  Hodgson  v.  Beauchesne,  12  Moo.  P.  C.  285.  See  per  Lindley,  L.J.,  in  JBx 
parte  Cunningtiam,  13  Q.  B.  D.  at  p.  425,  as  to  the  anomalous  and  exceptional 
nature  of  cases  involving  an  Anglo-Indian  domicil. 

(^)  Attorney' General  v.  Pottinger,  30  L.  J.  Ex.  284;  Craigie  v.  Lewin,  3  Curt. 

435- 

(A)  Hamilton  v.  Ballas,  L.  R.  i  Ch.  D.  257. 

(t)  Bell  v.  Kennedy,  L.  R.  i  H.  L.,  So.  307  ;  The  Lauderdale  Peerage,  10  App 

Cas.  692. 
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intention  to  revert  to  a  domicil  of  origin,  than  of  an  intention  to 
adopt  one  entirely  new.(a) 

In  certain  cases,  however,  the  law  fixes  the  domicil  of  an 
individual  without  reference  to  intention,  or  the  presence  of  its 
usual  indicia ;  though  it  would  be  perhaps  more  correct  to  say 
that,  in  certain  cases,  the  law  does  not  allow  the  presumption 
of  intention,  which  it  raises  for  itself,  to  be  contradicted.  The 
most  common  example  of  this  principle  is  the  rule  that  a 
woman  assumes  on  her  marriage  the  domicil  of  her  hus- 
band.(6)  And  this  is  so,  even  though  the  marriage  be  void- 
able, since  "  a  woman  when  she  marries  a  man,  not  only  by 
construction  of  law,  but  absolutely  as  a  matter  of  fact,  does 
acquire  the  domicil  of  her  husband  if  she  lives  with  him  in 
the  country  of  the  domicil.  The  petitioner  had  the  inten- 
tion of  taking  up  her  permanent  abode  with  him,  and  of 
making  his  country  her  permanent  home.'X^)  How  far  she 
may  afterwards  be  able  to  choose  a  new  domicil  for  herself,  and 
under  what  circumstances  such  a  choice  will  be  recognised,  is 
not  altogether  clear. 

According  to  the  dicta  of  Lord  Cranworth(d)  in  Dolphin  v. 
BohinSy  founded  on  the  older  decision  of  Williams  v.  Bormer,{c) 
and  adopted  with  approval  by  Sir  R.  Phillimore  in  the  later 
case  of  Lc  Srieur  v.  Le  Sueur, {f)  a  married  woman  is  undoubtedly 
rendered  capable  of  acquiring  a  domicil  distinct  from  her 
husband's  by  a  judicial  separation.  In  Dolphin  v.  Robins,  Lord 
Cranworth  evinced  an  inclination  to  go  a  step  further.  "  I 
should  add,"  he  says,  **  that  there  may  be  exceptional  cases, 
to  which  even  without  judicial  separation  the  general  rule 
would  not  apply,  as,  for  instance,  where  the  husbaud  has 
abjured  the  realm,  has  deserted  his  wife,  and  established  him- 
self permanently  in  a  foreign  country,  or  has  committed  felony 
and  been  transported.  It  may  be  that  in  these  and  similar 
instances  the  nature  of  the  case  may  be  considered  to  give  rise 
to  necessary  exceptions."  A  similar  conclusion  is  indicated 
by  expressions  which  fell  from  Lord  Eldon  and  Lord  Redesdale 
in  Tovey  v,  Lindsay J^g)  and  was  adopted,  as  far  as  wilful  desertion 
by  the  husband  is  concerned,  by  Sir  R.  Phillimore  in  the  case 
of  Le  Stieur  v.  Le  Sueur{h)  just  cited,  where  he  said  :  "  Upon 

(a)  Zord  v.  Cnlvin,  28  L.  J.  Ch.  361. 

{b)  Bremer  v.  Freeman,  10  Moo.  P.  C.  306. 

{c)  Turner  v.  Thompsan,  13  P.  D.  37,  41. 

{d)  7  H.  L.  C.  390.  {e)  2  Rob.  Eccl.  505. 

(/)  L.  R.  I  P.  D.  139.  In  Be  Daly' 9  Settlement,  2$  Beav.  456,  Lord  Romilly  had 
held  that  a  separation  de  facto  for  thirty  years  was  not  sufficient  to  confer  an 
independent  domicil  on  a  married  woman. 

{g)  I  Dow,  117,  138,  140.  (A)  L.  R.  I  P.  D.  139. 
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the  whole,  I  am  disposed  to  assume  in  favour  of  the  petitioner  Pakt  i. 
the  correctness  of  the  opinion  that  desertion  on  the  part  of  *^^8. 
the  husband  may  entitle  the  wife,  without  a  decree  of  judicial  Cap.  it. 
separation,  to  choose  a  new  domicil  for  herself;  and  in  coming 
to  that  conclusion  I  am  aware  that  I  am  going  a  step  further 
than  judicial  decisions  have  yet  gone."  The  petition  in  that 
case  was  dismissed  upon  another  groimd,  namely,  that  though 
the  wife,  under  such  circumstances,  might  elect  a  domicil  of 
her  own,  she  could  not  make  her  husband  amenable  to  the 
lex  fori  of  her  new  domicil,  and  that  inasmuch  as  neither  his 
domicil  nor  the  place  where  the  marriage  was  contracted  was 
in  England,  the  English  Court  had  no  jurisdiction  to  dissolve 
the  marriage ;  but  the  principle  was  clearly  indicated,  and 
may  now  be  regarded  as  settled.  It  is  hardly  necessary  to 
observe,  after  considering  the  case  just  cited,  that  a  widow 
resumes  on  her  husband's  death  the  power  of  electing  and 
changing  her  domicil  as  if  she  were  a  feme  sole. 

There  would  appear  to  be  less  doubt  about  the  proposition 
that  a  married  woman,  when  deserted  by  her  husband,  retains 
the  matrimonial  domicil  although  the  absconding  husband 
acquires  a  fresh  one  elsewhere.  For  purposes  of  jurisdiction 
in  divorce  this  view  is  adopted  by  the  English  Courts; (a) 
and  in  America  the  same  rule  has  been  applied  to  rights  of 
property.(6) 

Following  the  principle  which  decides  the  place  of  a  man's  Residence 
domicil  by  that  of  his  home — for  which  phrase,  indeed,  the  offi^^^  ^^ 
word  may  almost  be  regarded  as  the  legal  equivalent  (c) — ^it 
is  established  that  a  foreign  domicil  is  conferred  by  the 
acceptance  of  any  office  which  necessarily  requires  foreign 
residence,(eQ  even  although  it  may  also  involve  occasional 
employment  in  other  parts  of  the  world,  as  in  the  case  of  one 
who  enters  the  military  or  naval  service  of  a  Government, 
This  rule  requires  some  modification  when  applied  to  the  case 
of  such  a  sovereign  Power  as  Great  Britain,  which  includes 
within  its  jurisdiction  several  countries,  each  able  to  confer  an 
independent  domicil  of  its  own.     A  Scotchman  or  Irishman 

{a)  Armytage  v.  Armytuge  (1898),  P.  178,  185,  per  Barnes,  C.J. 

{h)  Banati  v.  Welsh  (1861),  24  N.Y.C.A.  157  ;  cited  by  Lindley,  M.R.,  in  I>e 
yiehoU  V.  Citrlier  (1898),  2  h.  60,  65. 

{c)  **  A  man  may  be  in  fact  homeless,  but  he  cannot  be  without  a  domicil.  Sub- 
ject to  this  distinction,  the  term  *  home '  in  its  ordinary  popular  sense,  is  practically 
identical  with  the  legal  idea  of  domicil.*'  In  re  CraignM  (1892),  3  Ch.  180 ;  per 
Chltty,  J.,  '*  Domicil  means  *  permanent  home  * ;  and  if  that  is  I  not  understood  by 
itself,  no  illustration  will  help  to  make  it  intelligible  "  (per  Lord  Cranworth,  C,  in 
Whicker  v,  Hume^  28  L.  J.  Ch.  400). 

{d)  Munro  y.  Douglas^  5  Madd.  379 ;  Attomey-Oeneralv,  Pottinger^  30  L.  J.  Ex. 
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entering  the  British  army  or  navy  does  not  thereby  acquire 
an  English  domicilXa)  since  the  British  army  and  navy  are 
Scotch  and  Irish  as  well  as  English.  And  this  rule  appUes, 
whether  the  domicil  at  the  time  of  entering  the  imperial 
service  was  original  or  acquired.(6)  It  follows,  that  there  is 
no  presumption  that  an  officer  in  the  English  army  has  an 
English  domicil,  as  distinguished  from  a  domicil  in  Scotland, 
Ireland,  or  the  Channel  Islands.(c)  It  is  hardly  necessary  to 
observe,  that  unless  the  residence  required  by  the  office  is  of  a 
constant  character,  it  will  not  be  residence  at  all  in  the  eye  of 
the  law,  and  no  change  of  domicil  will  be  effected  by  the 
acceptance  of  its  duties.  An  apparent  exception  to  the  rule 
itself  is  the  case  of  consular  office,  which  arises  from  the 
general  view  taken  by  international  law  of  the  relation  between 
a  consul  and  the  State  which  he  represents.  A  British  subject 
who  goes  abroad  as  consul  for  his  country  does  not  acquire  a 
foreign  domicil  by  so  doing,  nor  does  the  acceptance  of  a 
British  consulate  by  one  already  domiciled  abroad  confer  a 
British  domicil  upon  the  holder.(d)  On  the  contrary,  a 
foreigner  who  comes  to  England  as  consul  for  the  coimtry 
in  which  he  is  domiciled  retains  his  own  domicil  ex  officio^ 
however  long  his  residence  in  this  coimtry,  the  rule  of  inter- 
national law  on  this  point  appearing  not  to  admit  of  contra- 
diction.(«)  The  older  cases  cited  by  Mr.  Westlake  on  thia 
subjectX/)  are  to  the  same  effect,  and  the  same  rule  applies 
a  fortiori  to  ambassadors. 

In  addition  to  these  presumptions  of  law  which  do  not  admit 
of  contradiction,  there  are  other  facts  which  are  accepted  as 
evidence,  more  or  less  conclusive,  where  a  difficulty  arises  in 
deciding  where  residence  has  been  fixed.  It  is  a  principle  of 
common  sense  that  the  place  which  a  man  has  selected  aa 
the  home  for  his  wife  and  family  should  be  regarded,  in  the 
absence  of  evidence  to  the  contrary,  as  that  in  which  he  him- 
self must  be  considered  to  reside.(^)  And  this,  in  the  case 
cited,  was  held  to  be  so,  even  though  the  choice  of  residence 
was  made  expressly  at  the  wife's  request,  and  the  house  taken 
and  furnished  at  her  expense.     It  is  always  material,  as  was. 


(a)  Brown  v.  Smith,  21  L.  J.  Ch.  356  ;  Dalhaiine  v.  M^Dauall,  7  CI.  &  F.  817. 

lb)  In  re  MaereigfU,  Paxton  v.  Macreight,  30  Ch.  D.  165,  where  the  domicil  was- 
a  Jersey  domicil. 

(c)  JSx  parte  Cunningham,  In  re  Mitchell,  13  Q.  B.  D.  41S. 

(rf)  Sharpe  v.  Crispin,  L.  R.  i  P.  6c  M.  611. 

(e)  Nihoyet  v.  Nihoyet,  L.  R.  3  P.  D.  52 ;  reyersed  4  P.  D.  I,  but  not  on  this- 
point. 

(/)  Jfaltass  Y.  MaUasB,  i  Rob.  Eccl.  79  ;  Heath  v.  Samson,  14  Bear.  441. 

(j7)  Aitchison  v.  Diron,  L.  R.  10  Eq.  589. 
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said  in  the  Privy  Council  in  the  case  cited,(a)  in  determining      Pabt  l. 
what   is    a   man's  domicil,   to   consider  where   his   wife    and       ^^esomb. 
children  live  and  have  their  permanent  place  of  residence,  and     Cap.  ll. 
where  his  establishment  is  kept  up.     That  is  the  place  to 
which  it  is  to  be  presumed  that  the  man  would  go  unless 
incapacitated  from  doing  so  by  business  or  public  duties.     So 
where   a   domiciled  Englishman  acquired  a  new  domicil   in 
Ceylon,  but  after  marriage  returned  to  England,  took  rooms 
for  his  wife  and   children,  and  left  them  there,  intending  to 
rejoin  them  ultimately  on  leave  or  retirement,  it  was  held 
that  his  original  English  domicil  reverted.(&) 

Next  to  this  test  or  criterion,  but  subordinate  to  it,(c) 
comes  the  rule  which  was  laid  down  in  SomervUle  v.  Somerville 
by  Lord  Alvanley.(d)  In  the  case  of  a  nobleman  or  coimtry 
gentleman,  who  has  two  homes  in  diflferent  jurisdictions,  as, 
for  example,  in  the  case  of  a  Scotch  landowner  with  a  house 
in  Belgravia,  who  lives  half  the  year  in  each,  the  situation  of 
the  country  house  will  be  preferred  to  that  of  the  town  resi- 
dence ;  while,  on  the  other  hand,  a  merchant,  whose  business 
lies  in  the  metropolis,  shall  be  considered  as  having  his  domicil 
there,  and  not  in  the  coimtry.  The  mere  fact  that  a  man 
marries  a  native  of  the  country  to  which  he  has  transferred 
his  residence  is  some  evidence  that  that  residence  is  intended 
to  be  permanent,  and  therefore  that  a  change  of  domicil  has 
been  made.(e)  So  it  has  been  held  evidence  of  a  change  of 
domicil,  more  or  less  cogent  when  combined  with  other 
material  facts,  that  a  man  should  set  up  a  permanent  com- 
mercial business  in  a  place,  and  so  fix  his  rerum  ac  fortunarum 
summam  there ;  that  he  should  obtain  naturalisation  in  the 
new  country,  or  take  steps  preliminary  to  doing  so ;  that  he 
should  vote  at  elections  there,  thus  exercising  the  functions  of 
a  resident  citizen ;  that  he  should  accept  local  office  involving 
the  necessity  of  taking  an  oath  of  allegiance  to  the  territorial 
Sovereign  ;  and  that  he  should  buy  land  in  the  new  locality 
to  which  he  has  transferred  himself.(/)  The  expression  of  a 
wish  or  direction  to  be  buried  in  either  the  old  or  the  new 
country  of  residence  does  not  seem  to  be   a  very  important 

(a)  Piatt  V.  Attorney' General  of  Kew  Sonth  Wales,  38  L.  T.  74.  See  to  the 
same  effect,  D' Etcliegoyen  v.  D^ Etchegoyen,  13  F.  D.  132. 

(b)  Hurley  v  Hurley  (2),  67  L.  T.  Rep.  384, 
(/)  Forhen  v.  Forbes,  Kiay,  341. 

(d)  Ves.  Jun.  750,  789  ;  and  see  the  cases  cited  from  Denisart,  at  p.  777. 

(/■)  Dreran  v.  Dreron,  34  L.  J.  Ch.  129,  135  ;  Oomez  v.  Fames,  Prob.  Div.,  Tim^s, 
July  9,  10,  1878  (unreported). 

(/)  Dreron  v.  Drevon,  34  L.  J.  Ch.  129.  For  other  material  facta  indicating  a 
change  of  domicil,  see  Whicker  v.  Hume,  7  H.  L.  C.  124.  Doucet  v.  Qeogliegan,  9 
Ch.  D.  441,  is  a  case  where  several  of  these  indications  will  be  found  in  conflict. 
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circumstance  ;  (a)  and  it  would  certainly  appear  unreasonable 
that  a  man's  natural  desire  that  his  remains  should  rest,  for 
example,  in  a  family  vault,  which  perhaps  he  has  never  visited 
'  in  his  life,  should  affect  the  view  taken  by  the  law  of  his 
actual  domicil  or  civil  stcUics  whilst  living.  The  facts  cited, 
and  all  similar  ones,  will  be  accepted  as  indicating  that  volun- 
tary change  of  permanent  residence  from  which  the  law 
deduces  a  change  of  domicil ;  but,  as  has  been  already  said 
with  reference  to  political  exiles,  the  change  of  residence  must 
be  voluntary.  Domicil  cannot  be  founded  upon  compulsory 
residence,  and  there  may  well  be  cases  in  which  even  a  per- 
manent residence  in  a  foreign  country,  if  necessitated  by  the 
state  of  the  health,  will  not  operate  upon  the  domicil.(6)  **  It 
is  not  because  a  critical  state  of  health  may  oblige  a  man  to 
go,  or  to  remain  with  the  prospect  of  dying,  abroad,  that  he 
can  be  held  to  have  abandoned,  either  animo  or  facto,  his 
domicil  of  origin."(c)  The  fact,  however,  that  the  preference 
for  the  foreign  residence  arose  from  climatic  or  valetudinarian 
considerations  will  not  deprive  such  permanent  foreign  resi- 
dence of  its  natural  effect.  In  the  one  case  the  foreign  abode 
is  determined  by  necessity ;  in  the  other  by  choice.(d) 

The  question  has  been  raised,  at  what  age  a  minor  can  elect 
to  acquire  a  new  domicil,  and  do  so  in  fact,  it  being  stated 
that,  according  to  Scotch  law,  he  can  do  so  at  fourteen.(e) 
The  point  was  not  decided ;  but  it  is  submitted  as  the  true 
conclusion  from  the  case  cited,  and  from  general  principles, 
that  it  is  in  all  cases  a  question  of  fact,  and  that  no  local  law 
ought  to  affect  the  matter.  If  a  youth  is  old  enough  to  marry 
and  acquire  a  home  of  his  own,  he  is  old  enough  to  change  his 
domicil ;  and  a  conventional  law  can  no  more  Umit  his  capacity 
in  one  case  than  in  the  other. 

The  variety  of  the  incidents  from  which  a  change  or  reten- 
tion of  domicil  may  be  inferred  have  now  perhaps  been  suffi- 
ciently illustrated.  The  effects  which  domicil  has  in  deter- 
mining what  law  shall  be  applied  to  interpret  a  man's  acts,  or 
to  the  distribution  of  his  property,  do  not  properly  come  under 
the  object  of  this  chapter,  and  will  be  noticed  in  the  ensuing 
portions    of    this    treatise,    as    occasion  arises.     It  may   be 


(a)  PUUt  V.  Attorney- Qe7i£ral  of  New  South  Wales,  38  L.  T.  74 ;  Douglas  v. 
Douglas,  L.  B,  12  Eq.  617. 
(6;  Hoskiits  T.  Matthews,  8  De  O.  M.  &  Q.  13,  28  ;  Beattie  v.  Johnson,  10  CI.  & 

F.  139. 
(e)  The  Lauderdale  Peerage,  10  App.  Cas.  692,  740. 

Id)  Hoskins  v.  MattJiews,  8  de  Q.  M.  &  G.  13,  28,  per  Turner,  L.J. 

(0   Urquhart  v.  Butterfeld,  37  Ch.  D.  357. 
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observed,  before  leavine^  this  part  of  the  subiect,  that  there  is  a  Pabt  I. 
growing  tendency  to  regard  the  question  of  domicil  aa  of  ^^^^ 
greater  importance  than  that  originally  attributed  to  it,  in  Cap.  II. 
connection  with  the  kindred  question  of  national  character. 
Every  act  of  legislation  which  renders  it  easier  for  a  man  to 
divest  himself  of  or  assume  a  particular  nationality  at  pleasure, 
and  which  simplifies  the  formalities  of  such  a  process,  makes 
a  further  step  towards  the  time  when  no  formality  whatever 
will  be  required,  and  when  the  mere  voluntary  assumption  by 
the  individual  of  a  new  domicil  will  be  accepted  by  the  Govern- 
ment whose  protection  he  has  left,  no  less  than  by  that  to 
which  he  has  declared  his  intention  of  adhering,  as  equivalent 
to  enrolment  among  the  members  of  the  community  of  which 
he  has  become  a  member,  for  all  intents  and  purposes.  In 
the  United  States,  in  particular,  this  view  has  long  been  gain- 
ing ground,(a)  as  would  naturally  be  expected  in  a  country 
whose  population  is  so  constantly  being  increased  by  immigra- 
tion from  older  nations  ;  but  the  principle  has  never  received 
any  recognition  in  English  law,  although  special  provision  has 
been  made  by  the  convention  between  her  Majesty  and  the 
American  Government  of  1871,  and  the  Naturalisation 
(Amendment)  Act  (35  &  36  Vict.  c.  39),  referred  to  in  the 
preceding  chapter,  for  the  renunciation  of  British  nationality 
in  favour  of  that  of  the  United  States. 

As  to  domicil  for  testamentary  purposes,  or  with  relation  to  Domicil  for 
succession  to  personal  property  on  intestacy,  the  law  has  been  ^J^^,**' 
considerably  modified  by  24  &  25  Vict.  c.  121,  entitled,  **  An 
Act  to  amend  the  Law  in  relation  to  the  Wills  and  Domicil  of 
British  subjects  dying  whilst  resident  abroad,  and  of  foreign 
subjects  dying  whilst  resident  in  her  Majesty's  Dominions."  By 
this  Act  it  is  provided  that,  subject  to  future  conventions  to 
be  made  with  foreign  States  in  relation  to  its  provisions, 
British  subjects  dying  in  a  foreign  country  shall  be  deemed  for 
all  purposes  of  testate  or  intestate  succession  as  to  movables  to 
retain  the  domicil  they  possessed  at  the  time  of  going  to  reside 
in  such  foreign  country,  unless  they  have  resided  in  such 
foreign  country  for  a  year  at  least,  and  shall  have  made  a 
formal  and  public  written  declaration  of  an  intention  to  become 
domiciled  there  (s.  i).  Similarly  foreigners  dying  in  Great 
Britain  shall  not  be  deemed  to  have  acquired  a  domicil  here 
unless  they  have  resided  within  her  Majesty's  dominions  for 
the  same  period  previous  to  their  death,  and  have  made   a 

(a)  See  Wheaton's  Int  Law,  6th  ed.  p.  132  ;  Story's  Conflict  of  Laws,  §  49  b  ; 
and  cf,  ante,  p.  5. 

E 
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Part  I.      similar  declaration  of  intention  (s.  2).     It  is  to  be  observed 

BBsoNs.    j.j^^  ^YiQ  Act  takes  no  effect  of  itself,  but  simply  empowers 

Cap.  il     her  Majesty  to  call   its  provisions   into  effect   by  Order  in 

Council,  after  a  convention  has  been  made  with  the  particular 

foreign  State  concerned  for  that  purpose.(a) 

It  is  perhaps  doubtful  how  far  it  is  wise  to  call  into  exist- 
ence a  statutory  kind  of  domicil  for  a  particular  purpose,  or  to 
deny  that  that  is  domicil  which  international  law  recognises  as 
such.  In  Hamilton  v.  Dallas  (b)  it  was  contended  that  where 
a  foreign  State,  such  as  France,  has  prescribed  certain  condi- 
tions for  the  acquisition  of  domicil  within  its  territories  by 
foreigners,  no  domicil  can  be  acquired  for  purposes  of  succession 
or  testamentary  disposition  in  that  country  unless  those  con- 
ditions are  complied  with.  The  Code  Napol6on  (Art.  13)  gives 
the  right  of  acquiring  a  domicil  and  other  civil  rights  in 
France  only  to  those  foreigners  who  shall  have  obtained  the 
authorisation  of  the  Grovemment,  and  cases  (c)  were  cited  from 
the  French  reports  to  show  that  a  domicil  de  facto  without 
such  authorisation  was  not  regarded  as  sufficient  to  confer  any 
of  the  ordinary  results  of  a  domicil  recognised  by  the  law.  It 
was,  however,  held  by  Bacon,  V.C,  that  whether  or  not  the 
1 3th  article  of  the  Code  was  intended  to  prevent  the  acquisi- 
tion of  a  domicil  in  France  for  the  purposes  of  succession, 
which  was  not  the  opinion  of  the  learned  judge,  **  the  fact  that 
a  foreigner  can  acquire  a  domicil  de  fojfio,  in  France  is  not  for 
a  moment  to  be  called  in  question.  It  requires  no  provision 
in  the  Code  for  that ;  it  is  a  law  paramount  to  the  law  of  the 
Code,  not  provided  against  nor  provided  for  in  the  Code,  but  a 
natural  and  national  right  against  which  there  is  no  interdic- 
tion or  prohibition."  There  can  be  no  doubt  that  this  view  is 
in  accordance  with  the  principles  of  international  law.  Statutes 
which  attempt  to  cut  down  or  enlarge  the  natural  capacity  of 
every  adult  to  acquire  a  domicil  by  the  requisite  animoA  and 
factum,  do  nothing  in  reality  towards  taking  away  or  conferring 
domicil,  strictly  so  called.  What  they  really  effect  is  an 
alteration  in  the  purposes  for  which  the  test  of  domicil  is 
applied  by  the  Legislature  that  passes  them ;  and  to  declare 
that  something  less  or  something  more  than  domicil,  as  the 
case  may  be,  shall  in  the  courts  of  that  Legislature  decide 

(a)  No  convention  has  been  made  under  this  statute,  strictly  speaking  (see 
Chitty*s  Statutes,  vi.  944)  ;  but  a  convention  on  analogous  principles,  with  refer- 
ence to  succession  and  legacy  duties,  has  been  made  with  Switserland  (as  to  the 
canton  of  Vaud).    The  text  will  be  found  in  the  London  Gazette,  Oct  25,  1872. 

(b)  L.  R.  I  Ch.  D.  257  ;  Bremer  v.  Freenuin,  10  Moo.  P.  C.  306. 
{c)  MelizeCt  Ccae^  Dalloz,  1869,  i.  294 ;  SuwnatCs  Case,  Dalloz,  1872,  ii.  65 ; 

Forgoes  Com,  Gour  de  Cass.  May  4,  1875. 
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questions  which  private  international  law  refers  to  domicil  PahtI. 
atone.  This  is  one  of  the  very  points  of  difference  between  ^'^^"*- 
nationality  and  domicil,  to  which  Lord  Westbury  calls  attention  Cap.  ii. 
in  Udny  v.  Udntf.(a)  **  The  political  stcUus  may  depend  upon 
different  laws  in  different  countries  ;  whereas  the  civil  stattis  is 
governed  universally  by  one  single  principle,  namely,  that  of 
domicil,  which  is  the  criterion  established  by  law  for  the  pur- 
pose of  determining  civil  status.  For  it  is  on  this  basis  that 
the  personal  rights  of  the  party,  that  is  to  say,  the  law  which 
determines  his  majority  or  minority,  his  marriage,  succession, 
testacy  or  intestacy,  must  depend."  For  international  purposes, 
•except  where  regulated  by  special  convention  between  special 
States,  as  provided  by  24  &  25  Vict.  c.  121,  it  would  follow 
from  this  reasoning  that  municipal  legislation  purportmg  to 
limit  or  to  enlarge  the  natural  power  of  acquiring  a  domicil 
within  the  dominion  of  such  legislation,  should  be  disregarded. 
The  same  question  that  was  decided  in  Hamilton  v.  Dallas  {h) 
had  already  been  determined  by  Lord  Wensleydale  in  Brevier 
V.  Freeman,(c)  but  in  that  case  the  judgment  went  rather  upon 
the  intended  scope  and  proper  construction  of  the  French  law, 
and  not  so  distinctly  upon  the  paramount  nature  of  the  natural 
right.  In  any  event,  a  domicil  so  conferred  by  the  statutes  of 
•one  particular  State  would  clearly  not  be  entitled  to  inter- 
national recognition,  and  the  inconveniences  of  a  double  domicil 
would  at  once  be  introduced.  That  a  man  can  have  but  one 
•domicil  for  the  purposes  of  succession  was  clearly  laid  down 
by  Lord  Alvanley  in  SoviervUle  v.  SoniervUleXd)  and  the  principle 
has  received  the  fullest  recognition  since  that  decision.(6) 

The  subject  of  that  mercantile  domicil  or  g^t^em-domicil,  Mercantile 
^hich  is  peculiar  to  a  time  of  war,  does  not  properly  come  ^J^^^^^^^. 
within  the  scope  of  the  present  treatise,  but  it  may  be  useful 
to  advert  to  it  here.  Popularly  speaking,  it  is  sometimes  said 
that  the  character  of  private  property  on  the  high  seas  in 
time  of  war  is  decided  by  the  mercantile  domicil  of  the  owner. 
It  is  more  correctly  stated  by  Wheaton,  that  a  man's  property 
may  acquire  a  hostile  character,  independently  of  his  personal 
residence  or  nationality.(/)  Thus,  if  a  man  carries  on  trade 
from  a  hostile  port,  as  a  merchant  of  that  port,  his  property 
engaged  in  enterprises  which  have  originated  from  that  port 

{a)  L.  B.  I  H.  L.,  Sc.  441,  457.  Qf.  Abd-ul  Mesnh  v.  Farra^  13  App.  Cas.  431 ; 
57  L.  J.  P.  C.  88.  (J)  L.  R.  I  Ch.  D.  257. 

(e)  10  Moo.  P.  C.  306 ;  see  also  Oflli4tr  y.  Rivas,  2  Curt.  855 ;  Anderson  y. 
ZanenrUle,  9  Moo.  P.  C.  325.  (d)  5  Ves.  756. 

(0)  Crooktnden  y.  Fuller,  29  L.  J.  P.  &  M.  i ;  Munro  y.  Munro,  7  CI.  &  F.  842 ; 
Jlodqmm.  y.  Be  BeaucheMe,  12  Moo.  P.  C.  285. 

(/)  Wheaton  (Dana),  §  334. 
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Pabt  I.  wiU  be  regarded  as  in  hostile  ownership.(a)  A  man  may  thus 
Persons.  ]^^yQ  mercantile  concerns  in  two  countries,  and  if  he  acts  as  Bt 
Cap.  II.  merchant  of*  both,  he  must  be  liable,  in  a  prize  court,  to  be 
considered  as  a  subject  of  both,  with  regard  to  the  transactions 
originating  respectively  in  those  coimtries.(6)  Nor  is  it  neces- 
sary,  in  order  to  make  a  man  a  merchant  of  any  place,  that  he 
should  have  a  counting-house  or  fixed  establishment  there ;  if 
he  is  there  himself  from  time  to  time,  and  acts  as  a  merchant 
of  the  place,  it  is  sufficient ;  (c)  though  he  may  of  course  avoid 
this  liabiUty  upon  the  outbreak  of  war  by  withdrawing  from 
and  putting  an  end  to  the  trade  he  has  hitherto  carried  on.((2) 
The  French  phrase,  by  which  parties  to  a  contract  "  elect 
domicil "  for  the  purposes  of  the  contract,  is  convenient,  but 
not  strictly  accurate.  Nothing  in  the  nature  of  domicil  arises 
from  such  an  election,  but  the  rights  of  the  parties  under  the 
contract  may  be  aiSected,  and  the  jurisdiction  of  the  Courts  of 
the  country  of  the  *'  elected  domicil "  enlarged.  Thus,  service 
on  an  agent  in  England  appointed  for  that  purpose  has  been 
held  good,  though  not  in  accordance  with  the  English  rules, 
when  the  French  parties  had  by  the  contract  *'  elected  domicil "' 
in  England  for  such  purposes.(«) 


SUMMARY. 

Domicil  is  that  relation  of  an  individual  to  a  State  or  country 

p.  22.  which  arises  from  residence  within  its  limits  as  a  member  of 

its  commimity.     In  ordinary  language,  that  country  is  said  to 

be  the  coimtry  of  his  domicil,  and  he  is  spoken  of  as  domiciled 

within  it. 

Every  individual  is  regarded  by  the  law  as  domiciled  iiL 
p.  23.  some  one  country  at  every  period  of  his  life,  and  can  only  be 

domiciled  in  one  country  at  a  time. 

A  domicil  spoken  of  as  the  domicil  of  origin  attaches  to  every^ 
individual  at  his  birth.  In  the  case  of  posthumous  or  illegiti- 
mate children,  the  domicil  of  origin  is  the  domicil  of  the  mother* 
at  the  time  of  the  birth ;  in  all  other  cases  it  is  regarded  as 

(a)  The  Indian  Cliief^  3  C.  Rob.  12  ;  T!ie  Portland^  3  C.  Rob.  41 ;  The  Susa^  2 
C.  Rob.  255. 

(b)  The  Jonge  JClassina,  5  C .  Rob.  297,  302, 
00  I^'^d.  pp.  303,  304. 

(rf)  The  PortUiftd,  3  C.  Rob.  41  ;  Tfte  Indian  Chief,  3  C.  Rob.  12. 
(e)  Tharsis^  ^c,^  Co,  y.  Societe  des  MStaux^  5  Times  L.  R.  618.    See  the  cases 

cited  below  (chap,  xi.)  on  the  validity  of  judgments  obtained  in  the  courts  ot 
"  elected  domicil." 


p.  23- 
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derived  from  the   father.     Where  the  paternity  of  an  illegiti-      pabt  i. 
mate  child  is  fixed  by  acknowledgment,  the  domicil   of  the     ^™^^*' 
father  attaches.  Cap.  ll. 

The  domicil  of  the  child  continues  through  legal  infancy  to  pp.  ^^  ^ 
be  that  of  the  parent  from  which  it  was  derived,  and  follows 
the  changes  of   the  latter.      An    infant    who    marries    and 
changes  its  home  must,  for  this  purpose,  be  regarded  as  sui 
Juris. 

The  domicil  of  an  orphan  becomes  and  follows  that  of  its 
legal  guardian.  It  is,  however,  doubtful  whether  a  guardian 
by  changing  his  own  domicil  can  so  alter  that  of  the  minor  as 
to  affect  the  right  of  succession  to  the  minor's  property,  at  any 
rate  when  there  is  a  fraudulent  or  self-interested  intention  that 
it  shall  be  so  affected. 

The  domicil  of  origin  adheres  imtil  a  new  domicil  is 
acquired.  p.  54- 

The  domicil  of  origin  is  changed,  m  the  case  of  a  person 
tui  jurisj  hy  B,  de  facto  removal  to  a  home  in  a  new  coimtry,  pp.  54,  55. 
with  an  animiLs  nan  revertendi  and  an  animus  manendi ;  or  in 
the  case  of  a  woman,  by  marrying  a  man  whose  domicil  is 
different  from  her  own. 

A  domicil  which  is  not  the  domicil  of  origin,  but  has  been 
acquired,  is  lost  by  actual  abandonment,  animo  non  revertendi.  p.  55. 
Until  a  new  domicil  is  acquired,  the  domicil  of  origin  tempor- 
arily reverts. 

When  an  acquired  domicil  has  thus  been  divested,  a  new 
domicil  is  acquired  by  complete  transit  to  a  new  country,  and  pp.  54-64- 
the  establishment  there,  ammo  manendi,  of  a  home. 

The  animtis  manendi  or  Tion  revertendi  is   a  question  of  fact 
for  the  C!ourt,  as   to  which  neither  a  declaration  ante  litem  p.  S^- 
motam,  nor  an  affidavit  post  litem  motam,  by  the  person  whose 
domicil  is  in  question,  is  conclusive,  though  all  such  statements 
are  evidence  to  be  taken  into  consideration. 

The  animns  manendi  will  in  certain  cases  be  a  presumption 
of  law  which  will  not  admit  contradiction.  p.  6a 

The  domicil  of  a  married  woman  becomes  and  follows  that 
of  her  husband,  but  in  the  event  of  his  death,  of  a  divorce,  or  pp.  60-64. 
of  a  judicial  separation,  she  becomes  re-invested  with  the  power 
of  acquiring  a  new  domicil  of  her  own.  The  same  result  may 
probably  be  regarded  as  following  from  certain  exceptional 
circumstances,  such  as  desertion  by  the  husband. 

Domicil,  for  the  purposes  of  succession  to  movable  property, 
testate  or  intestate,  is  further  regulated  by  24  &  25  Vict.  p.  65. 
c.  1 2 1 .     By  this  Act  it  is  provided  that,  subject  to  conventions 
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Pabt  I.     to  be  made  with  foreign  States  for  its  reciprocal  application, 

P«^K8.    British  subjects  dying  in  a  foreign  country  shaU  be  deemed. 

Cap.  II.     for  all  purposes  of  testate  or  intestate  succession  as  to  mov- 

ables,  to  retain  the  domicil  they  possessed  at  the  time  of  going 

to  reside  in  such  foreign  country,  imless  they  have  resided  in 

such  foreign  country  for  a  year  at  least  before  the  death,  and 

shall  have  made  a  formal  written  declaration  of  an  intention 

to  become  domiciled  there.     Similar  provisions  axe  made  with 

regard  to  the  subjects  of  foreign  States  dying  in  Great  Britain. 

Domicil  being  a  question  of  fact,  it  is  not  competent  for 

p.  67.  individual  States  to  enact  restrictions  upon,  or  facilities  for,  its 

acquisition ;  and  such  enactments  should  not,  in  the  tribunals 

of  other  States,  obtain  recognition. 
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CHAPTER  III.  PABTl 

PEB80KS 


The  question  of  the  capacity,  or  rather  the  incapacity,  of  capacity  and 
persons,  is  one  of  which  it  is  difficult  to  gather  anything  like  a  * J<»P?<»*yt 
satisfactory  view  from  the  isolated  decisions  on  the  subject  to 
be  found  in  English  law.  All  individuals,  about  whom  nothing 
more  is  known  than  that  they  are  members  of  a  particular 
community,  ore  presumed  by  the  law  to  be  as  capcMe  of 
regulating  their  own  actions,  entering  into  contracts,  and 
disposing  of  their  own  property,  as  their  neighbours.  Infants, 
however,  and  persons  of  unsound  mind,  are  regarded  in  every 
civilised  country  as  labouring  under  a  certain  incapacity ^  for 
most  of  these  purposes ;  and  the  declarations  of  this  incapacity, 
which  are  made  by  the  law  properly  claiming  jurisdiction  in 
the  matter,  may  be  regarded  as  stamping  a  certain  mark  upon 
the  person  for  the  information  of  other  tribunals  and  commu- 
nities. How  fstr  this  mark  will  be  regarded  by  them,  or,  in 
other  words,  how  far  the  declarations  of  incapacity  made  by  a 
foreign  law  are  to  be  recognised  as  valid  and  binding,  is  a 
branch  of  international  jurisprudence  upon  which  little  agree- 
ment is  to  be  foimd.  The  conflicting  opinions  of  the  jurists 
may  be  perhaps  conveniently  regarded  imder  two  main  heads, 
directly  opposed  to  each  other ;  the  first  springing  from  the 
theoretical  division  of  all  laws  into  real  and  per8onal.(a)  The 
writers  of  this  school  agree  in  considering  that  personal  laws, 
or  laws  directed*  in  personam,  impress  certain  fixed  qualities 
upon  the  person,  which  adhere  to  it  wherever  it  is  removed 
and  must  be  recognised  by  the  tribimals  of  all  jurisdictions 
alike.  This  personal  law,  according  to  Hertius  (De  ColL  Leg. 
§  4),  is  the  law  of  that  State  to  which  the  person  is  subject  by 
damicU,  and  extends  not  only  to  the  acts  of  the  individual, 
wherever  done,  but  to  his. dealings  with  property,  real  as  well 

(a)  A  distinction  formulated,  probably  for  the  first  time,  by  Bartolus,  in  the 
X4th  century,  who  classified  statutes  as  real  and  personal,  according  to  the  arrange- 
ment, obviously  often  accidental,  of  the  subject  and  predicate  in  the  enacting 
sentences. — Bart.  Cod,  I.  i. 
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Part  I.  as  personal,  wherever  situate.  Boullenois,(a)  Bouhier,(6) 
^^^^^^'  Rodenburg,  and  P.  Voet  (c)  (the  last-named,  however,  distin- 
Cap.  III.  guishing  between  the  operation  of  the  principle  with  regard  to 
recU  and  personal  property)  lay  down  a  similar  rule.  As  to  the 
question  how  far  a  change  from  the  domicil  of  origin  may 
alter  the  qualities  which  have  been  once  impressed  by  the 
proper  domiciliary  law,  the  views  of  the  older  jurists  are  so 
conflicting  that  there  is  little  object  in  quoting  from  them. 

The  theory  exactly  opposed  to  that  of  which  mention  has 
just  been  made,  is  that  which  denies  to  the  laws  which 
regulate  the  capacity  and  status  of  persons  subject  to  them  any 
extra-territorial  operation  whatever.  Such  laws  are,  according 
to  this  view,  the  mere  eyes  by  which  the  Legislature  sees  the 
persons  who  come  under  ite  notice,  and  can  only  present  one 
kind  of  image  to  its  perception.  This  theory  has  been  by  no 
means  so  generally  adopted  as  the  former  one,  and  the 
younger  Voet(d)  is  perhaps  its  best  known  advocate.  It  is 
obviously  capable  of  being  modified  into  one  more  in  accord- 
ance with  the  views  of  English  jurisprudence,  namely,  that  the 
tribunals  of  one  State,  when  considering  acts  done  within  the 
limits  of  another  by  persons  there  domiciled,  will  refer  to  the 
laws  of  that  other  State  all  questions  of  the  capacity  of  the 
persons  in  relation  to  those  acts,  but  will  not  allow  the 
foreign  laws  in  question  so  to  operate  as  to  come  into 
collision  with  their  own  regulations  for  persons  properly  their 
subjects. 

A  departure  from  both  these  theories  is  to  be  seen  in  the 
French  law  on  the  subject  (Code  Civil,  Art.  3)  which  provides 
that  all  questions  of  status  and  domicil,  in  the  case  of  French 
subjects,  even  though  domiciled  abroad,  shall  be  referred  to 
French  law  as  the  law  of  their  nationality ;  but  the  view  more 
commonly  adopted  on  the  Continent  is  thar.  which  regards  the 
domiciliary  law  as  the  one  properly  applicable. 
Incapacity  The  views  hitherto  taken  by  English  law  of  the  question  of 

^tinguuh^  capacity  are  somewhat  perplexing,  a  state  of  things  for  which 
tion.  the  loose  and  inaccurate  extension  of  the  term  beyond  its 

proper  meaning  is  perhaps  responsible.  It  has  already  been 
said  that  the  word  can  mean  nothing  more  in  strictness  than 
the  normal  and  ordinary  condition  of  all  human  beings.  To 
say  that  a  man  is  of  full  capacity  is  to  say  simply  that  he  is  of 
full  age,  and  is  in  full  possession  of  his  faculties.  Superadded 
to  this  meaning  comes  a  purely  conventional  one,  whose  effect 

(a)  Princ  Gen.  pp.  4,  5,  6.  (ft)  Cout.  ch.  23. 

CO  De  Stat  §  4,  ch.  2.  C<0  Ad.  Pand.  I.  iv.  7. 
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becomes  intelligible  only  by  observing  its  negations.  This  Part  I. 
supplementary  meaning  of  the  word  signifies  that  the  person,  ^"^^^^' 
whose  capacity  is  under  consideration,  is  not  the  subject  of  any  Cap.  hi. 
of  the  prohibitions  or  deprivations  of  the  laws  which  actually 
govern  him  and  his  actions.  More  accurately,  that  he  is  not 
affected  by  the  deprivations  and  prohibitions  of  law  otherwise 
and  more  stringently  than  the  other  reasonable  adults  by  whom 
he  is  surrounded.  Where  a  deprivation  or  a  prohibition  is 
general  in  its  effect,  it  imposes  no  incapacity  upon  any  one. 
It  does,  however,  occasionally  happen  that  a  prohibition,  which 
is  in  reality  universal,  is  apparently  particular  ;  and  that  a  man 
is  prohibited  from  a  complex  act  which  seems  at  first  sight  to 
be  one  permissible  to  others.  For  example,  A.  wishes  to  marry 
B.,  his  deceased  wife's  sister,  but  the  English  law  prohibits  him 
from  doing  so.  Inasmuch  as  C,  D.,  E.,  and  all  the  rest  of  the 
alphabet  may  marry  B.,  if  they  and  she  like,  A.  may  be  said, 
in  a  certain  loose  sense  of  the  term,  to  be  incapacitated  by 
English  law  from  that  act.  Strictly  speaking,  this  is  incorrect. 
Marriage  with  a  deceased  wife's  sister,  the  act  in  A.'s  mind,  is 
universally  prohibited  by  English  law,  and  neither  A.  nor 
anybody  else  may  do  it.  It  is  true  that  any  other  man  not 
similarly  related  to  her  may  marry  B.,  but  if  any  other  man 
married  her,  he  would  not  be  doing  that  prohibited  act 
which  A.  desires  to  do.  A.'s  capacity,  therefore,  is  not  in 
any  way  affected  by  the  prohibition.  It  will  be  seen,  however, 
that  the  distinction  between  a  prohibition  and  an  incapacity 
is  sometimes  sufficiently  fine  to  involve  a  certain  amoimt  of 
confusion. 

On  the  question  of  capacity  in  the  strict  sense  of  the  term,  Capacity 
i,e.,  the  capacity  of  a  sane  adult  to  do  a  lawful  act,  the  English  ^*^^^ 
authorities  are  scanty,  and  even  discordant.  According  to 
Burge,(a)  and  Story ,(6)  the  law  of  the  place  where  an  act  is  done, 
or  a  contract  entered  into,  is  the  proper  law  to  decide  all 
questions  of  minority  or  Majority,  competency  or  incompetency, 
and  in  fact  all  matters  of  stcUics  and  capacity  whatever.  On 
the  question  of  the  full  age  which  enables  a  man  to  bind  him- 
self by  a  contract.  Lord  Eldon  held  the  same  at  Nisi  Prius.(c) 
In  Rvding  v.  Smith,{d)  which  was  eventually  decided  upon  a 
different  principle,  the  opposite  view  was  strongly  pressed  upon 
Lord  Stowell,  who  expressly  guarded  himself  against  being 
supposed  to  accept  it.  ''  I  do  not  mean  to  say,"  he  observes 
in  his  judgment.  « that  Huber  is  correct  in  laying  down  a^ 

(a)  Barge,  Col.  Law,  i.  c.  4,  p.  132.  (V)  Story,  Confl.  of  Laws,  §  X03. 

((?)  Male  Y.  Boherts,  3  Esp.  163.  (d)  2  Hagg.  Cons.  371.1 
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universally  true,  that  '  personales,  gualitaies,  alieni  in  certo  loco 
jwre  impressas,  ubique  circum/erri,  et  personam  comitari'  that  a 
man,  being  of  age  in  his  own  country,  is  of  age  in  every  other 
country,  be  the  law  of  majority  in  that  country  what  it  may." 
And  in  Sinonin  v.  Maillac,la)  Sir  Cresswell  Cresswell  says  clearly, 
"  In  general  the  personal  competency  or  incompetency  of 
individuals  to  contract  has  been  held  to  depend  upon  the  law 
of  the  place  where  the  contract  was  made." 

These  authorities  are  at  any  rate  sufficiently  cogent  to  render 
rather  startling  a  dictum  of  the  Court  of  Appeal,  in  the  modem 
case  of  Sottomayor  v.  J)e  £arro8,(b)  where  it  was  said  to  be  "  a 
well-recognised  principle  of  law,"  that  the  question  of  personal 
capacity  to  enter  into  any  contract  was  to  be  decided  by  the 
law  of  domicil.  The  question  in  that  case  was  simply  of  the 
validity  of  a  marriage  entered  into  in  England  between  two 
Portuguese  first-cousins,  prohibited,  like  all  other  first-cousins, 
from  intermarrying  by  the  law  of  Portugal  According  to  the 
analysis  of  the  word  "  capacity,"  which  has  been  attempted 
above,  this  was  not  a  question  of  capacity  at  all,  but  of  the 
l^ality  of  an  act ;  and  it  will  be  shown,  when  discussing  the 
subject  of  contract,(c)  that  the  so-called  marriage  contract,  if  a 
contract  at  all  in  the  eye  of  the  law,  is  a  contract  of  a  very 
different  nature  from  that  between  vendor  and  purchaser, 
master  and  servant.  On  the  question,  .therefore,  of  the  legality 
of  a  marriage  prohibited  by  a  certain  law,  a  dictum  as  to  the 
personal  capacity  of  a  man  to  contract  was  doubly  superfluous, 
especially  as  it  will  be  seen  below  (d)  that  the  decision  could  in 
fact  have  been  supported  on  a  sound  foundation  of  less  ques- 
tionable material. 

That  the  l^ality  of  a  marriage  must  be  decided  by  the  law 
of  the  domicil  of  the  parties,  was  decided  in  the  case  of  a 
marriage  between  a  woman  and  her  maternal  uncle,  both  Jews, 
valid  by  the  law  of  the  place  of  celebration  and  by  Jewish 
custom,  but  invalid  by  English  law,  wiiich  was  the  law  of  the 
domicil  of  the  parties.(e)  It  is  possible  that  the  same  test 
would  be  applied  if  the  marriage  was  forbidden,  and  therefore 
invalid  by  the  law  of  one  only  of  the  contracting  parties.  The 
law  of  England,  for  example,  would  probably  hold  the  marriage 
of  a  domiciled  Englishwoman  with  an  imcle  to  be  invalid, 
whatever  was  the  domicil  of  the  uncle :  on  the  ground  that 
the  law  of  the  domicil  of  the  woman  regarded  such  a  imion  as 


(a)  2  Sw.  k  Tr.  67  (i860).  (ft)  37  L.  T.  415. 

(c)  Infra^  chap.  viii.  (ii.)  (a).  {jt)  Infra^  chap.  viii. 

(«)  De  Wilton  v.  Montefiore  (1900),  2  Ch.  481. 
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incestuous.     But  the  commoner  case  of  a  marriage  with  a     PabtL 
deceased  wife's  sister  could  hardly  be  so  regarded,  in  view  of      ™^^^ 
the  sanction  given  by  the  Crown  to  such  marriages  in  the    cap.  ill. 
Colonies ;  and  it  will  be  seen  hereafter  that  except  for  the 
purposes  of  inheritance  to  land,  such  marriages  are  referred 
by  English  law  to  the  lex  damicilii.(a) 

The  question  of  capacity,  not  in  reference  to  the  contract  of 
marriage,  but  to  a  marriage  contract  or  settlement,  has  been 
considered  in  two  modem  caBes.(i)  The  contest  in  Cooper  v. 
Cooper  was  as  to  the  validity  of  a  pre-nuptial  contract  entered 
into  by  a  female  minor  in  Ireland,  which  was  the  coimtry  of 
her  domicil,  in  contemplation  of  her  marriage  with  a  domiciled 
Scotchman.  It  was  attempted  to  set  up  the  Scotch  law,  as 
the  law  of  the  place  was  intended  to  be  performed,  on  the 
question  of  her  capacity  to  make  a  valid  contract.  It  need 
hardly  be  said  that  the  Irish  law,  which  was  the  lex  domicilii 
and  also  the  lex  loci  acttcs,  was  preferred.  There  are  no  doubt 
expressions  in  the  judgment  of  Lord  Halsbury,  C,  showing 
a  distinct  tendency  to  lean  on  the  lex  domicilii  whether  it  was 
the  lex  loci  acttis  or  not;  but  both  Lord  Watson  and  Lord 
Macnaghten  expressly  guard  themselves  against  being  taken  to 
have  decided  between  the  two.(c)  It  is  moreover  noticeable 
that  the  passage  from  Story  on  which  Lord  Halsbury  relied 
(§  64)  relates  only  to  cases  where  the  act  is  done  in  the  country 
of  the  domicil,  i.e.,  in  cases  where  the  conflict  between  the  lex 
domicilii  and  the  lex  lod  does  not  arise.  This  will  be  best 
demonstrated  by  examining  the  actual  words  used. 

Per  Lord  Halsbury,  p.  99.  '*  The  capacity  to  contract  is 
r^ulated  by  the  law  of  domicil.  Story  has  with  his  usual 
precision  laid  down  the  rule  (§  64)  that  if  a  person  is  imder  an 
incapacity  to  do  any  act  by  the  law  of  his  domicil,  the  act  when 
done  there  will  be  governed  by  the  same  law  wherever  its 
validity  may  come  into  contestation  in  any  other  country." 
The  words  "  when  done  there  "  are  important  as  showing  that 
Story  was  not  laying  down  the  general  principle  with  regard 
to  acts  done  elsewhere  than  in  the  country  of  the  domicil ;  and 
both  the  examples  given  by  Story  in  the  same  paragraph  are 

(a)  Infra,  chap.  iv. 

(ft)  Cooper  v.*  Cooper j  13  App.  Cas.  88. 

(e)  Lord  Watson  says  (p.  105) :  *^  Whether  the  capacity  of  a  minor  to  bind  him- 
gelf  by  personal  contract  ought  to  be  determined  by  the  law  of  his  domicil,  or  by 
the  lex  loci  cantractus,  has  been  a  fertile  subject  of  controversy.  In  the  present  case 
it  is  unnecessary  to  decide  the  point."  Lord  Macnaghten  says  (p.  108),  after 
stating  the  same  question :  '^  Perhaps  in  this  country  the  question  is  not  finally 
settled,  though  the  preponderance  of  opinion  here  as  well  as  abroad  seems  to  be  in 
favour  of  the  law  of  the  domicil.  It  may  be  that  all  cases  are  not  to  be  governed 
by  one  and  the  same  rule." 
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Pjirt  I.  limited  in  the  same  way.(a)  The  first  example  indeed  is  limited 
^^^^'  not  only  to  an  act  done  in  the  country  of  the  domicil,  but  done 
Cap.  III.  with  regard  to  property  situate  in  the  country  of  the  domicil. 
The  second  is  not  an  example  of  capacity  strictly  speaking,  but 
of  the  power  of  a  married  woman  to  act  without  the  con- 
currence of  her  husband,  as  to  which  the  law  of  the  matrimonial 
domicil  must  necessarily  prevail. 

The  subsequent  passages  of  the  same  author,  in  which  are 
summarised  ''  some  of  those  rules  which  seem  best  established 
in  the  jurisprudence  of  England  and  America,"  show  clearly 
that  Story,  in  cases  where  the  conflict  did  arise,  preferred  the 
lex  loci.(b)  And  though,  so  far  as  the  ultimate  appellant 
tribimal  is  concerned,  the  conflict  between  the  two  laws  was 
thus  left  open,  yet  Courts  of  first  instance  must  necessarily  be 
guided  by  the  strong  language  used  in  Sottomayor  v.  De  Barros, 
which  has  already  been  referred  to.  It  was  on  this  ground, 
without  expressing  a  personal  opinion,  that  Stirling,  J.,  recently 
pronounced  a  decision  in  favour  of  the  lex  domicilii,(c)  after 
finding  the  facts  in  such  a  way  as  to  raise  the  precise  point. 
But,  like  Cooper  v.  Cooper,  this  was  another  case,  not  of  the 
contract  of  marriage,  but  of  a  matrimonial  contract.  It  may 
be  that  there  is  some  affinity  between  these  two  kinds  of 
contract  (d)  which  renders  the  doctrine  of  Sottomayor  v.  De  Barros 
peculiarly  apphcable  to  the  latter  case ;  and  that  this  was  in 
the  mind  of  Lord  Macnaghten  when  he  said  that  possibly  all 
cases  were  not  to  be  governed  by  the  same  rule.(e) 

In  Viditz  v.  ffHaganJlJ)  the  Court  of  Appeal  appear  to  have 
assumed  that  the  capacity  of  a  married  woman  to  affirm  or 
repudiate  a  pre-nuptial  settlement  entered  into  by  her  as  a 
minor,  depended  upon  the  law  of  the  new  domicil  which  she 

(a)  Story,  1.  c.  §  64.  "  Thug  an  act  done  by  a  minor,  in  regard  to  his  property, 
situate  in  the  place  of  domicil,  without  the  consent  of  his  guardian,  if  valid  by  the 
law  of  the  place  of  domicil,  where  it  U  dimsj  will  be  recognised  as  valid  in  every 
other  place ;  if  invalid  there,  it  will  be  held  invalid  in  every  other  place.  So,  if  a 
married  woman,  who  is  disabled  by  the  law  of  the  place  of  her  domicil  from 
entering  into  a  contract  or  from  transferring  any  property  titerein  without  the  con- 
sent of  her  husband,  should  make  a  contract,  or  transfer  any  property  situated 
therein,  the  transaction  will  be  held  invalid  and  a  nullity  in  every  other  country." 

(h)  Story,  Confl.  §  loi  :  *'^  Acts  in  the  Qmntri/  of  the  Domicil. — First,  the  capa- 
city, state,  and  condition  of  x)er8on8  according  to  the  law  of  their  domicil  will 

generally  be  regarded  as  to  acts  done  ....  in  the  place  of  their  domicil " 

Ihid,  §  102 :  ^*'Act9  in  other  Countries, — Secondly,  as  to  acts  done,  and  rights 
aoquireid,  and  contracts  made  in  other  countries,  touching  property  therein,  the 
law  of  the  country  where  the  acts  are  done,  the  rights  are  acquire^!,  or  the  contracts 
are  made,  will  generally  govern  in  respect  to  the  capacity,  state,  and  condition  of 
persons." 

(0)  In  re  Cook^9  Trusts,  56  L.  J.  Ch.  637. 

la)  Cf,  infra,  chap.  viii. 

Xe)  In  Cooper  v.  Cooper,  13  App.  Cas.  at  p.  108. 

(/)  Yiditz  v.  O'Ha^an  (1900),  2  Ch.  87,  69  L.  J.  Ch.  507. 
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acquired  by  the  marriage :  the  decision  in  Sottomayor  y.  De  Pabt  l 
Barros  being  cited  to  them  for  that  proposition.  It  has  ^'^^^^' 
already  been  pointed  out  that  this  was  not  a  case  of  capacity  Cap.  ill. 
to  contract,  but  of  capacity  to  marry.  It  is  not  xmreasonable 
to  say  that  the  post-nuptial  power  of  interfering  with  a  pre- 
nuptial  marriage  settlement  ought  and  does  depend  upon  the 
law  of  the  matrimonial  domicil ;  but  this  power  is  not  what 
is  always,  or  usually,  meant  by  the  term  "capacity."  The 
construction  and  incidents  of  a  marriage  settlement  or  con- 
tract must,  upon  general  principles,  be  decided  according 
to  the  intention  of  the  contracting  parties,  that  is,  by  the 
law  which  the  parties  intended  to  govern  it.(a)  And  in  the  case 
of  matrimonial  settlements  or  contracts,  this  law  is  almost 
always  that  of  the  matrimonial  domicil.(&)  This  law  was 
rightly  adopted  in  Viditz  v.  ffHagan  ;  but  it  is  submitted  with 
diffidence  that  it  would  be  incorrect  to  regard  it  as  applied  to 
decide  the  question  of  capacity.  The  foreign  law  (in  that  case 
Austrian)  was  not  that  a  married  woman,  long  past  twenty-one 
years  of  age,  and  married  to  an  Austrian  resident,  was  of 
less  capacity  than  other  adults.  The  Austrian  law  under 
consideration  was  that  no  pre-nuptial  settlement  made  by  a 
woman  who  was  then  a  minor,  could  be  affirmed  or  ratified 
when  the  married  woman  afterwards  attained  her  full  capacity. 

It  may  be  added  in  conclusion  on  this  point,  that  Lord 
Eldon's  decision  in  Male  v.  Roberts  has  never  been  overruled, 
and  that  Professor  Dicey  ("  Conflict  of  Laws,"  p.  549),  after 
attributing  capacity  generally  to  the  law  of  the  domicil,  states 
as  an  exception,  that  a  person's  capacity  to  bind  himself  by 
an  ordinary  mercantile  contract  is  (probably)  (?)  governed  by  the 
law  of  the  country  when  the  contract  is  made  (lex  loci 
contractiis). 

The  power  of  a  married  woman  to  contract  in  her  own  Capacity  of 
name   depends  of '  course  upon   the   law  which  governs  the  ^^an  to 
relation  created  by  the  marriage,  i.e.,  the  law  of  the  matrimonial  contract. 
domicil.     The  decision  in  Ghiepratte  v.  Young,(c)  which  appears 
at  first  sight  from  the  head-note  to  be  an  authority  for  referring 
capacity  to  contract  to  the  law  of  the  domicil,  is  not  so  in 
reality.      In   that  case  not  only  was  the  locality  where  the 
marriage  was  celebrated,   and   where  the   husband  had  his 

(d)  Infra,  Pt.  III.  c.  yiii. 

(b)  Infrk^  chap.  viii.  Lamdawn  v.  Lansdown,  2  Bligh.  60.  In  Van  Grutten  v. 
Digby  (32  L.  J.  Ch.  179),  the  contract  and  intention  of  the  parties  was  mamfestly 
to  adopt  English  law  and  not  the  law  of  the  matrimonial  domicil,  a^d  the  judgment 
proceeds  on  that  express  ground  I 

(c)  4  De  G.  &  S.  217. 
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domicil,  French ;  but  the  husband  and  wife  had  before  mar- 
riage, by  the  nuptial  contract  itself,  adopted  the  provisions 
of  the  Code  CivU  as  the  basis  of  their  matrimonial  rights 
{'powr  hose  de  leur  association  conjugale),  with  elaborate  provisions 
as  to  the  allotment  of  the  dotal  property.  The  question 
was  not,  therefore,  whether  Madame  Guepratte  had  capojcity 
to  contract  in  England,  in  the  proper  sense  of  the  word,  but 
whether  the  nuptial  contract,  which  defined  the  effect  to  be 
given  to  the  marriage  upon  the  property  of  the  contracting 
parties,  allowed  or  authorised  her  to  do  so.  Marriage  itself 
is  not  a  contract  in  the  ordinary  sense  of  the  term,  but 
there  is  in  every  marriage  such  an  implied  contract,  pro- 
viding for  the  future  rights  of  the  parties  in  each  other's 
goods.  Here  the  ordinary  implied  contract  was  formulated 
in  writing,  and  expressly  adopted  the  Code  Civil  as  its 
controlling  law.  The  law  of  France  was  therefore  the  proper 
one  to  determine,  not  the  capacity  of  the  wife  to  contract  in 
England,  but  her  right  to  contract  at  all. 

Next,  with  regard  to  questions  of  pure  capacity  or  in- 
capacity, where  there  is  no  act  or  contract  to  the  law  of  the 
place  of  which  the  matter  can  be  referred,  it  appears  clear 
that  the  law  of  the  domicil  of  the  person  should  prevail 
In  such  a  case  there  is  no  law  to  compete  with  it  but  the 
law  of  the  forum,  which  cannot  justly  claim  to  decide  any- 
thing beyond  matters  of  procedure  and  remedy.  Accordingly, 
in  the  case  of  Re  HdlmanrCs  Will,{a)  where  a  testator,  domi- 
ciled in  England,  had  devised  legacies  to  children  domiciled 
and  resident  in  Hamburg,  the  Master  of  the  Rolls  held,  on 
the  application  of  the  executors,  that  the  age  at  which  the 
children  were  to  be  considered  as  having  attained  their 
majority  was  to  be  decided  by  the  law  of  Hamburg,  but  refused 
to  recognise  the  authority  which  that  law  gives  to  the 
father  to  receive  such  legacies  as  guardian  for  his  infant 
children.  The  domicU  of  the  testator  being  English,  and  the 
funds  being  also  in  England,  the  Court  was  of  course  justified, 
from  one  point  of  view,  in  refusing  to  pay  the  money  over, 
except  in  the  manner  contemplated  by  English  law,  which 
governed  the  will.  Nevertheless,  it  appears  at  first  sight  a 
little  inconsistent  to  have  accepted  the  limit  at  which  natural 
incapacity  ceased  as  determined  by  the  law  of  the  domicil  of 
the  legatees,  but  to  have  refused  to  recognise  the  powers  of 
guardianship  conferred  by  the  same  law  on  the  father  as  a 


(a)  L.  B.  2  Eq.  363. 
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modification  of  the  incapacity  which  it  prolonged.     It  is  by  no     p^bt  I. 

means  clear  that  the  decision  would  be  followed  on  this  point    ^^^^^ 

at  the  present  day ;  and  it  is  certainly  at  variance  with  the     Cap.  hi. 

cases  as  to  foreign  curators  of  lunatics,  which  are  cited  infrd,. 

The  decision  in  Re  HdlmanrCs  Will,  so  fieur  as  the  ttcUvs  of  infancy 

is  concerned,  is  quite  in  accordance  with  the  leading  case  of 

Doglioni  v.  Crispin.(a)     There,  the  decision  of  a  Portuguese 

Court  that  an  Englishman  domiciled  in  Portugal  was  a  pion, 

or  plebeian,  and  not  of  noble  rank,  and  that  his  illegitimate 

son  was  therefore  entitled  by  Portuguese  law  to  succeed  to  his 

personal  property  ab  intestato,  was  accepted  and  acted  upon 

by  the  judge  of  the  English  Court  of  Probate,  whose  decision 

was  confirmed  by  the  House  of  Lords.     It  is  to  be  observed, 

however,  that  in  that  case  the  Portuguese  law,  being  the  law 

of  the  intestate's  domicil,  was  strictly  entitled  to  regulate  all 

the  questions  connected  with  the  succession  to  his  movable 

property,  the  ^uoai-capacity  or  statiLS  of  the  intestate  being  only 

one  of  them.     On  the  mere  question  of  capacity  or  incapacity, 

unconnected  with  any  act  or  contract  done  in  England,  some 

additional  authority  in  favour  of  accepting  the  decision  of  the 

law  of  the  domicil  may  be  gathered  from  the  judgment  of 

Lord  Campbell  in  Stuart  v.  ButeSfi)  speaking  with  reference  to 

the  Scotch  law  of  majority. 

Closely  connected  with  the  question  of  the  capacity  of  the  person  Representa- 
comes  that  of  the  powers  and  rights  of  those  who  are  appointed  f*^^  ^^..  .  , 

i  o  ^  rr  incapacitated. 

by  his  domiciliary  law  as  the  representatives  and  guardians  of  his  persons, 
interests.  The  statiis  of  guardian  not  being  a  status  recognised 
by  the  law  of  this  country,  unless  constituted  here,  it  is  not  a 
matter  of  course  to  appoint  a  foreign  guardian  to  be  English 
guardian,  but  that  is  only  a  matter  to  be  taken  into  considera- 
tion.(c)  This  may  be  regarded  as  a  natural  consequence  of  the 
proposition  that  the  lex  loci  prevails  as  to  questions  of  capacity 
when  any  act  done  beyond  the  jiu'isdiction  of  the  domiciliary 
law  is  in  question,  since  the  persons  claiming  those  rights  and 
powers  before  an  English  Court  can  only  do  so  with  the  view 
of  exercising  them  in  England.  Accordingly,  it  was  decided  in 
Johnstone  v.  Beaitie{d)  that  foreign  tutors  and  curators  have  no 
right  or  authority  in  this  country,  and  that  the  Court  of 
Chancery  has  jurisdiction  to  appoint  an  English  guardian  of  an 

(a)  L.  B.  I  H.  L.  301. 

(i)  9  H.  L.  C.  467  ;  see  also  per  Lord  Westbury  in  Udny  y.  Udny^  L.  B.  i  H.  L., 
Sc.  457. 

(c)  Per  Lord  Campbell  in  Stuart  y.  B%i/te^  9  H.  L.  C.  440,  464 ;  citing  Johnstone 
V.  Beattie,  infrd, 

(d)  loCl.  &F.  42. 
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infant  whose  presence  in  England  was  transient  only,  and 
whose  domicil  and  real  property  were  Scotch.  Lord  Cottenham, 
in  his  judgment  in  that  case,  called  attention  to  the  fact  that 
the  Court  of  Chancery,  if  it  recognised  foreign  tutors  as 
guardians  in  England,  might  in  effect  have  to  administer 
foreign  laws  (p.  1 1 3),  and  denied  that  any  argument  in  favour 
of  such  a  practice  was  to  be  drawn  from  the  fact  of  the  pcUria 
potestas  being  recognised  in  the  case  of  foreign  children  by  the 
English  Courts. 

"This  illustration"  (he  continues)  "proves  directly  the 
reverse;  for  although  it  is  true  that  the  parental  authority 
over  such  a  child  is  recognised,  the  authority  so  recognised  is 
only  that  which  exists  by  the  law  of  England.  If,  by  the  law 
of  the  country  to  which  the  parties  belonged,(a)  the  authority 
of  the  father  was  much  more  extensive  and  arbitrary  than  it  is 
in  this  country,  is  it  to  be  supposed  that  the  father  would  be 
permitted  here  to  transgress  the  power  which  the  law  of  this 
country  allows  ?  If  not,  then  the  law  of  this  country  regulates 
the  authority  of  the  parent  of  a  foreign  child  living  (b)  in 
England,  by  the  laws  of  England,  and  not  by  the  laws  of  the 
country  to  which  the  child  beloTUfS." 

How  much  the  judgment  of  the  House  of  Lords  in  Johnstone 
V.  Beattie  must  be  taken  to  have  decided,  is  well  explained  by 
Lord  Cranworth  in  the  case  of  Stuart  v.  Bute  (c) :  "  Perhaps  it 
might  have  been  a  decision  more  consonant  to  the  principles 
of  general  law  to  have  held  in  Johnstone  v.  Beattie  that  every 
country  would  recognise  the  status  of  guardian  in  the  same  way 
as  it  undoubtedly  would  the  status  of  parent,  or  of  husband  and 
wife.((Q  But  ....  all  that  was  decided  there  was,  that  the 
status  of  guardian  not  being  recognised  by  the  law  of  this 
country  imless  constituted  in  this  country,  it  was  not  a  matter 
of  course  to  appoint  a  foreign  guardian  to  be  English  guardian, 
but  that  that  was  only  a  matter  to  be  taken  into  consideration. 
That  was  all  that  was  decided  in  that  case."  The  principle, 
however,  that  the  foreign  guardian  cannot  claim  recognition, 
appears  to  be  well  established.  Nevertheless,  where  there  is  a 
duly  constituted  foreign  guardian  abeady  appointed,  the  Court 
will  reserve  to  him  the  exclusive  custody  and  control  of  the 
infant,  and  even  allow  him,  on  a  proper  application,  to  remove 
it  from  the  jurisdiction,  though  the  order  for  the  appointment 


(fl)  Semhle^  by  domicil. 

\h)  The  facts  of  the  particular  case  show  that  this  word  was  not  here  used  as 
equivalent  to  domiciled, 
(c)  9  H.  L.  C.  440.  (d)  See  infra^  chap.  iv. 
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of  an  English  guaxdian  will  not  be  di8c1iarged.(a)     But  if  the     Pabt  i. 
infiuat  be  a  British  subject,  it  seems  that  an  order  will  not  be    ^^^^ 
made  to  remove  it  from  the  jurisdiction  against    its  will.(&)    Cap.  hi. 
Whether  personal  property,  e.g.,  a  legacy,  will  be  ordered  to  be 
paid  to  the  foreign  guardian  of  an  infant  seems  on  the  cases  a 
little  doubtful,(c)  but  it  would  appear  clear  on  principle  that 
this  question  should    depend   upon  the  law  of  the   infant's 
domiciL     It  has  been  held  that  a  Scotch  curator  bonis  of  an 
infant  of  Scotch  domicil  was  not  bound  to  pay  into  court  assets 
belonging  to  the  infant,  receivable  imder  an  English  will  of 
which  the  curator  was  administrator,  and  which  was  in  course 
of  administration  by  the  Court.(^ 

The  jurisdiction  of  the  Chancery  Division  of  the  High  Court 
over  iii^ants  depends  upon  their  becoming  "  wards  of  Court." 
This  is  effected  either  by  an  order  made  on  petition  for  the 
appointment  of   a  guardian,  or  by  an  action  being  properly 
commenced  in  an  infant's   name  with  respect  either  to  his 
person  or  his  property.(6)     And  there  seems  no  doubt  that  the  Jurisdiction 
Court  will  assume  this  jurisdiction  in  all  cases  where  the  infant  ^pj^^"'* 
is  actually,  though  transiently,  present  within  the  jurisdiction,  within  the 
though  the  mere  fact  that  the  infant  is  interested  in  property  J"''^^^^^- 
within  the  jurisdiction  is  insufficient,  if  the  infant  be  alien  or 
non-resident.(/  ) 

Apart  from  presence  or  domicil,  it  is  established  law,  and 
has  been  laid  down  by  the  Court  of  Appeal  recently,  that  the 
English  Court  has  jurisdiction  to  appoint  guardians  of  any 
infant  who  is  a  British  subject,  wherever  that  infant  may  be  Nationality 
residing,  and  whoever  may  have  the  custody  of  that  infant  —effect  of. 
abroad.(^)  In  the  judgment  cited,  the  above  proposition  is 
qualified  by  the  words  '*  in  a  proper  case,"  but  this  can  only 
mean  that  the  jurisdiction,  which  exists  in  all  cases,  is  to  be 
exercised  with  propriety  and  discretion.  But  where  the 
evidence  as  to  the  nationality  of  children  bom  and  living  in 
France  was  conflicting,  the  Court  of  Appeal  refused  to  interfere 
with  a  guardian  already  appointed  by  the  French  law,(A)  on 

(a)  Nugent  v.  Vetzera,  2  Eq.  704. 

{b)  Dawson  y.  Jay,  3  De  G.  M.  &  G.  564  ;  explained  9  H.  L.  C.  467. 

[e)  Re  CrichtofCi  Truttn^  24  L.  T.  Rep.  267  ;  Bs  Broume^  12  L.  T.  Rep.  488  ; 
FerguionU  TnuU^  22  W.  R.  762  ;  Re  Hellmann,  2  £q.  363. 

(d)  Mackie  v.  Darling,  L.  R.  12  £q.  319.  See  the  analogous  cases  as  to  the  title 
•of  the  curator  of  foreign  lunatic,  cited  infrh,^  p.  83  $eq. 

{e)  Stuart  v.  Bvte.  9  H.  L.  C.  440 ;  Qynn  y.  Oiloard,  i  Dr.  &  Sm.  356.  Even 
when  no  order  is  made  on  the  application  for  a  guardian,  it  seemx  that  the  infant 
may  be  constituted  a  ward  of  Court  by  arrangement :  De  Pereda  v.  Mancha^  19 
Ch.  D.  451. 

(/)  Brown  v.  Collini,  25  Oh.  D.  56.     Cf.  De  Pereda  v.  Mancha,  tupra. 

\g)  In  re  WUloughhy,  30  Ch.  D.  324,  332  ;  Hope  v.  Hope,  4  De  G.  M.  &  G.  328, 
345.  {h)  In  re  Bourgeoise,  41  Ch.  D.  310. 
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Part  I.  the  ground  that,  whatever  the  effect  of  the  certificate  of 
PEBaoys.  naturalisation  in  dispute,  it  was  not  desirable  under  the  cir- 
Q^^'  "^-  cumstances  to  appoint  a  guardian  in  England.  And  in  a 
recent  case,  where  the  infant  was  living  with  its  mother  (one 
of  its  guardians  by  the  father's  will)  in  Jersey,  the  Coiurt  in 
England  made  an  order  directing  in  what  religious  faith  it 
ought  to  be  educated.  The  nationality  of  the  infant,  who  was 
made  a  ward  of  Court  as  being  interested  in  English  realty, 
was  not  expressly  referred  to,  but  must  have  been  the 
foundation  of  the  jurisdiction.(a) 

When  an  appointment  of  guardian  is  made  in  the  case  of 
an  infant  resident  abroad,  on  the  ground  of  nationality,  it  is 
usual  for  the  Court  to  join  with  persons  resident  out  of  the 
jurisdiction  some  one  within  it,  in  order  that  there  may  be 
some  one  answerable  to  the  Court.(&)  But  there  are  cases  in 
which  guardians  appointed  in  Ireland  and  there  resident  have 
been  appointed  guardians  here.(c) 

It  appears  uncertain  whether,  by  French  law,  a  person  of 
full  age  who  has  been  adjudged  a  prodigmy  and  placed  under 
the  control  of  a  conseiljiidiciaire,  has  suffered  any  alteration  in 
his  status  or  not.  In  any  case,  it  has  been  held  more  than 
once  that  disabilities  and  disqualifications  of  this  penal 
character,  created  by  a  foreign  Court,  will  not  be  recognised 
here ;  and  a  man  of  full  age  entitled  to  a  fund  in  Court  in 
England,  has  a  right  to  demand  payment  to  him  on  his  own 
receipt,  notwithstanding  such  an  adjudication,  and  the  oppo- 
sition of  the  conseil  jvdiciaire.{d) 

The  jurisdiction  in  lunacy  is  independent  of  the  questions 
of  domicil  or  nationality,  and  arises  from  the  mere  presence 
or  temporary  residence  within  the  dominions  of  the  Crown 
of  the  person  whose  lunacy  is  asserted.  Thus,  the  Court  in 
lunacy  has  jurisdiction  to  order  an  inquiry  iato  the  state  of 
mind  of  a  foreigner,  domiciled  abroad,  but  temporarily  resident 
in  England ;  and  as  a  necessary  consequence  of  such  inquiry, 
to  undertake  the  care  of  the  person  and  property  in  England 
of  the  alleged  lunatic.(e)  But  both  the  domicil  of  the  person 
and  the  transient  nature  of  his  presence  here  may  be  material 


Lunatics — 
jorisdiction 
over  persons 
in  England, 


(a)  In  re  Montagu^  Mantoffu  v.  Fegting^  28  Ch.  D.  82.  Cy,  Brou>n  v.  Collins^  25 
Ch.  D.  56. 

{h)  Logan  v.  Fairlie^  Jac.  193  ;  Lachwood  v.  Fenton,  i  Sm.  &  G.  73. 

{c)  Daniels  v.  J^^ewtan^  8  Beav.  485  ;  Be  Levinge^  6  Beav.  392,  n.  See  Johnstone 
V.  BeattiOf  10  CI.  &  F.  42. 

{d)  In  re  Selofs  Trvst,  1902^  i  Ch.  488.  Worms  v.  Be  Valdor  (1880),  49  L.  J. 
Ch.  261. 

{e)  Be  Burbidge  (1902),  I  Ch.  426.    Be  Sottomayer  (1874),  L.  R.  9  Ch.  677. 
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to  the  question  of  di3cretion.(a)     And  where  a  lunatic  had     PabtI. 
been  taken  out  of  the  country  before  the  commission  issued,    ^^^^^' 
au  order  was  made   that   she   should   be   brought  back   to     Cap.  hi. 
England.(J)     A  person  found  lunatic  by  a   competent  juris- 
diction  abroad  may  be  considered  for  some  purposes  a  limatic 
here,(c)  but  it  would  appear  that  a  commission  ought  to  issue 
here    against    a    person    so   foimd,  if   he    come    within    the 
jurisdiction.(rf) 

Commissions  of  lunacy  are  also  ordered,  and  inquiries  held,  or  having 
in  cases  where  the  lunatic  is  not  resident  or  present  in  England,  E^^i^d  Ib 
but  where  there  is  property  in  England  which  requires  the  ^^^ed  of  pro- 
protection  of  the  Court.(6)     It  is,  however,  fairly  clear,  that  an 
adjudication  of  lunacy  pronounced  on  this  last  ground  would 
not  be  entitled  to  any  international   recognition,  where  the 
allied  limatic  was  not  domiciled  or  present  within  the  assumed 
jurisdiction :  and  except  so  fax  as  property  within  the  same 
jurisdiction  was  concerned,  would  be  inoperative. 

So  far,  however,  as  relates  to  the  title  of  a  foreign  curator 
to  sue  in  England,  it  seems  to  follow  from  the  judgment  in 
Didishdms  Ccuie,(f)  that  the  competence  of  the  Court  which 
appointed  him  will  not  in  the  first  instance  be  inquired  into, 
so  long  as  he  sues  in  the  name  of  the  lunatic  as  his  next 
friend.  As  pointed  out  by  Lindley,  M.II.,  in  that  case  any  one 
can  sue  as  the  next  friend  of  an  alleged  lunatic,  subject  to  an 
application  to  stay,  made  by  the  alleged  lunatic  himself  (if  he 
asserts  his  sanity)  or  by  any  other  "  next  friend  "  in  his  name ; 
and  subject,  of  course,  to  the  action  being  stayed  by  an  English 
inquisition  of  lunacy  and  the  appointment  of  a  regular  com- 
mittee. For  the  purpose  of  suing  as  next  friend,  a  foreign 
curator  is,  at  least,  in  as  good  a  position  as  any  other  person ; 
and  questions  as  to  the  competence  of  the  Court  which 
appointed  him  need  not  arise  in  the  absence  of  competition. 
It  is  probable  that  the  English  Court,  if  the  fact  of  lunacy 
wais  seriously  in  dispute,  would  retain  control  of  the  property 
sought  to  be  recovered  until  a  commission  of  lunacy  had  been 
issued,  and  an  inquisition  held,  in  England. 

Subject  to  the  foregoing  considerations,  the  property  of  a 
person  declared  limatic  by  a  foreign  jurisdiction  will  be  dealt 
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(a)  Be  Bariatifuiki,  i  Ph.  374  ;  13  L.  J.  Ch.  69. 

\h)  Re  Wykefiam,  T.  &  K.  537. 

{c)  Hx  parte  Gillam^  2  Ves.  Jun.  588.     Qf.  Be  Talbot,  20  Ch.  D.  269. 

{d)  Bs  HimMon,  i  Buss.  312. 

{e)  Ex  parte  Soutticote,  2  Ves.  Sen.  401 ;  Be  Scatty  22  W.  R.  748.  For  service  in 
a  case  where  the  alleged  lunatic*s  presence  was  dispensed  with,  see  Be  Lawrejicey 
46  L.  T.  Bep.  668.  (/)  69  L.  J.  Ch.  443,  450. 
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Part  I.  with  by  the  English  Courts  in  conformity  with  the  laws  of  the 
Persons.  cQ^^try  where  the  lunacy  has  been  declared.(a)  And  a  foreign 
Cap.  III.  curator  has  been  held  entitled  to  a  transfer  of  funds  in  England, 
though  the  lunatic  was  English  both  by  nationality  and 
domicil.(6)  So  it  has  been  held  that  a  curaior  bonis  and  factor 
loco  tutoris  of  Scotch  infants  was  not  bound  to  pay  into  Court 
assets  belonging  to  the  infants,  receivable  under  an  English 
will  of  which  the  curator  was  administrator,  and  which  was  in 
the  course  of  administration  by  the  Court.(c)  But  in  a  later 
case,  where  the  lunatic  was  an  Englishman  by  nationality  and 
domicil,  who  had  been  adjudged  a  lunatic  while  transiently 
present  in  France,  it  was  held  by  Malins,  V.C.,  that  he  had  a 
discretion,  and  an  order  was  made  for  the  payment  of  the 
dividends  only  to  the  curator.(d)  The  learned  judge  in  that 
case,  however,  relied  on  the  fact  that  the  money  had  been  paid 
into  Court  under  the  Trustees  Relief  Act,  by  the  provisions  of 
which  a  general  discretion  was  given.  It  may  be  remarked 
that  in  Didisheim'a  Ca8e,(e)  the  latest  judgment  on  the  point, 
the  Court  of  Appeal  referred  the  decision  in  In  re  Oamier  to 
the  fact  that  the  lunatic  was  a  domiciled  Englishman ;  and 
distinguished  In  re  Barlows  Will  (J)  (where  a  like  discretion  had 
been  exercised)  on  the  ground  that  the  foreign  curator  there 
had  not  express  authority  from  the  Court  which  appointed 
him  to  collect  foreign  assets,  except  so  far  as  necessary  for 
the  maintenance  of  the  lunatic.  It  is  doubtful  whether  any 
discretion  would  now  be  claimed,  if  the  lunatic  was  domiciled 
abroad,  and  a  foreign  curator  with  full  powers  sought  to  obtain 
possession  of  assets  in  England.  An  exception,  however,  has 
been  made  in  the  case  of  the  proceeds  of  real  estate  in  England, 
realised  under  the  Partition  Act  1868,  and  retaining  by  the 
provisions  of  that  statute  the  character  of  realty.(^)  In  the 
case  last  cited,  the  income  only  was  ordered  to  be  paid  to  the 
curator. 

Time  Under  the  Lunacy  Regulation  Act,  1853  (16  &  17  Vict. 

into.^'^  ^'  7o)>  s.  40,  inquiries  in  lunacy  are  confined  to  the  question 

whether  the  alleged  lunatic  is  of  unsoimd  mind  at  the  time 
of  the  inquiry,  unless  the  Lord  Chancellor  specify  a  previous 

(a)  Newton  v.  Mannifw^  i  Macn.  &  6.  362. 
\b)  Hetsing  v.  Sutherland^  25  L.  J.  Ch.  687. 
\c)  Machie  v.  Barling ,  L.  R.  12  Eq.  319. 

(d)  In  re  Oamier^  L.  R.  13  Eq.  532.  Cf,  In  re  Mias^  3  Mac.  &  G.  234.  In  re 
Stark,  2  Macn.  &  G.  174.  In  re  Morgan^  i  H.  &  T.  212.  VolaM  v.  Carr^  3  De 
G.  &  M.  242.     In  re  Alho,  7  L.  T.  Rep.  778. 

(e)  69  L.  J.  Ch.  443  at  p.  453. 
</)  36  Ch.  Div.  287. 

{g)  Orxmwood  v.  BarteU,  46  L.  J.  Ch.  788. 
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time  to  which  the  inquiry  is  to  relate.  And  by  the  Lunacy  Pabt  I. 
Regulation  Act,  1862  (25  &  26  Vict.  c.  86),  s,  3,  no  evidence  ^^^^ 
of  anything  done  or  said  by  the  person  at  any  time  more  than  Cap.  in. 
two  years  before,  the  date  of  the  inquiry  shall  be  receivable  in 
evidence,  imless  the  judge  or  master  shall  otherwise  direct.  It 
was  held,  in  a  case  where  an  inquiry  had  been  directed  in 
England,  and  proceedings  were  also  pending  in  Portugal  (where 
the  alleged  limatic  was  domiciled,  though  residing  in  England), 
that  there  was  power,  notwithstanding  these  statutes,  to  direct 
an  inquiry  from  what  time  the  lunatic  had  been  of  unsound 
mind,  rogatory  letters  from  the  Court  in  Portugal  having  been 
received  asking  for  such  an  inquiry.  In  the  particular  case, 
though  the  jurisdiction  was  asserted,  the  Lords  Justices  refused 
to  extend  the  scope  of  the  inquiry  in  the  manner  asked  for, 
on  the  ground  that,  according  to  the  English  practice,  third 
persons  whose  interests  might  be  involved  in  that  question 
had  no  means  of  effectually  defending  their  interests  upon  such 
an  inquiry.(a) 

It  has  been  said  that  to  some  extent  a  person  found  lunatic  by  ForeigD 
a  competent  jurisdiction  abroad  may  be  considered  lunatic  here.  oMu^y- 
But  it  was  held  that  such  a  person,  found  lunatic  at  Hamburg  i^ow  far 
by  a  proceeding  in  the  nature  of  a  commission  of  lunacy,  was  ""^^^^^ 
not  within  the  Act  36  Geo.  III.  c.  99,  s.  3  (re-enacted  6  Geo.  IV. 
c.  74),  for  facilitating  transfers  of  stock  standing  in  the  names 
of  lunatic  or  absentee  trustee.(&) 

The  right  of  a  foreign  curator,  of  the  estate  of  a  person  found  Property  of 
lunatic  abroad,  to  sue  in  England  for  the  property  or  c?u>8e8  in  \^^^ 
action  of  the  lunatic,  is  now  established  subject  to  the  following 
observations. 

First,  it  would  appear  that  the  safer  cause  is  for  the  foreign 
curator  to  cause  the  action  to  be  brought  in  the  name  of 
the  lunatic  suing  by  the  curator  as  next  friend.  '*  Security 
for  costs  might  be  required  from  such  a  next  friend  if  he  was 
resident  abroad,  but  no  suit  could  be  stayed  simply  because  the 
next  friend  filled  an  official  position  in  a  foreign  country."(c) 
The  fact  that  the  lunatic  has  property  in  England,  to  which  the 
prerogative  of  the  Crown  in  Lunacy  matters  might  extend,  is 
no  bar  to  such  an  action,  at  any  rate  where  the  interference 
of  the  Crown  has  not  been  invoked  by  a  petition  for  an 
inquisition    or    an    application    for    the    appointment    of    a 

{a)  In  re  Sattomayor^  L.  R.  9  Ch.  677. 

!h)  Sylra  v.  Da  Cogta^  8  Ves.  316.     Cf.  Ex  parte  Zewif^  i  Ves.  298. 
c)  Didisheim  v.  London  and  Westminster  Bank^  1900,  2  Ch.  15,  44  ;  69  L.  J.  Ch. 
442,  450- 
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Part  I.  receiver.(a)  There  is  .some  authority  for  saying  that  such 
Persons.  fQ^^igj^  curator  could  sue.  in  England  in  his  o\^n  name,(i)  and 
Cap.  III.  in  Scott  v.  Bentley  (c)  an  order  was  made  in  Chancery  directing 
payment  to  a  Scotch  curator  (of  a  Scotch  lunatic)  of  arrears  of 
an  annuity  payable  in  England.  It  was  however  said  by  the 
Court  of  Appeal  in  Didisheim's  Case,(a)  that  V.C.  Wood,  who 
decided  Scott  v.  Bemiley,{c)  would  probably  have  directed  the 
bill  to  be  ametided  by  making  it  in  form  a  bill  by  the  lunatic 
suing  by  the  curator  as  next  friend,  if  he  had  known  the  form 
of  the  order  in  Morison's  case,(rf)  decided  previously  by  the 
House  of  Lords.  The  point  did  not  directly  arise  in  JDidMeims 
Case,  as  the  foreign  curator  was  there  suing  in  both  capacities, 
i.e,f  in  his  own  name  as  curator,  and  also  as  next  friend  of  a 
limatic  plaintiff.  It  is  possible  that  in  any  ordinary  case,  if  the 
curator  sued  in  his  own  name,  and  the  objection  were  taken, 
the  Court  would  allow  the  writ  to  be  amended  by  adding  as  a 
plaintiff  the  foreign  lunatic  suing  by  the  curator  as  his  next 
friend,  as  was  suggested  by  the  Court  of  Appeal  in  Didisheim's 
Case ;  and  the  point  is  therefore  not  likely  to  arise  for  decision. 
It  is,  however  difficult  to  see  any  distinction  between  the  title 
of  the  curator  of  a  lunatic,  and  that  of  the  assignee  of  a  bank- 
rupt, both  taking  by  virtue  of  a  universal  assignment  by 
operation  of  law ;  and  the  two  cases  must  logically  be  governed 
by  the  same  principles.  It  is  suggested  that  the  true  rule  is, 
that  a  foreign  assignee  by  operation  of  law  of  the  estate  of  a 
bankrupt  or  lunatic  can  only  sue  in  his  own  name  here  (e)  where 
he  sues  on  a  cJiose  in  action  which  is  in  its  nature  assignable 
or  negotiable,  on  a  bill  of  exchange,  or  (f)  where  the  bankrupt 
has  executed  a  written  assignment  and  notice  has  been  given  so 
as  to  satisfy  the  Judicature  Act  1873,  s.  25,  sub-sect.  (6).(e) 
The  latter  alternative  is  of  course  inapplicable  to  the  case  of  a 
lunatic. 

It  follows  from  the  above  considerations,  that  an  action  by  a 
foreign  curator  of  a  lunatic  or  person  of  unsound  mind  should 

(a)  Diduheivi  v.  London  and  Weidtmintter  Bank,  1900,  2  Ch.  p.  45,  citing  Seager 
Hunfs  Case,  C.  A.  July  3,  1899.    . 

{h)  See  per  Parke,  B.,  in  Aliron  v.  Furnitaly  i  Cr.  M.  &  R.  277,  296 ;  Johnttofbe 
V.  Beat  fie,  10  Ch.  F.  42  ;  Tfiiery  v.  Chulmers  (1900),  I  Ch.  80  ;  In  re  Brown  (ifi^$), 
2  Ch.  666.  64  L.  J.  Ch.  808. 

{c)  Scott  y.  Bentley,  24  L.  J.  Ch.  244 ;  i  E.  &  J.  281  ;  New  York  Security  Co,  v. 
Xeyser  (1901),  i  Ch.  666. 

(d)  I  Craigie  Stewart  and  Paton,  454  ;  Morison's  Decisions,  4J95< 

{e)  Jeffery  v.  McTaggart,61A,  &  S.  126 ;  Wdff  v.  OxJiolme,  ibid,  99  ;  0*Callaghan 
T.  Thomond,  3  Taunt.  81  ;  Smith  v.  Buchanan,  i  East.  6,  11. 

(/)  BarUw't  Will,  In  re,  36  Ch.  D.  287, 56  L.  J.  Ch.  795  ;  Tarratt,  In  re,  51  L.  T. 
Bep.  N.  S.  310;  De  Linden,  In  re  (1897),  i  Ch.  453,  66  L.  J.  Ch.  295.  See  further 
JSesfin^  v.  Sutherland,  25  L.  J..  Ch.  687 ;  Nnoton  v.  Manning,  i  Mac.  &  G.  362 ; 
liaekie  y.  Darling,  L.  B.  12  £q.  319  ;  Elius,  In  re,  3  Mac  &  G.  2^. 
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always  be  brought  in  the  name  not  only  of  the  curator,  but  in     pabt  i. 
that  of  the  lunatic  also,  suing  by    the  curator  as  next  friend.    ^^^^^ 
This  course    not  only  meets  the  difficulty  dealt  with  above,     Cap.  ill. 
but  also  the  further  possible  objection  that  the  property  has 
not  been  judicially    vested    by    the    foreign    Court   in  the 
curator,   and    that  he  has  either  no  authority  to  collect,  or 
that  his  authority  is  limited  to  assets  within  the  jurisdiction 
of  the  Court  by  which  he  was  appointed.(a) 

Secondly,  the  question  of  the  competency  of  the  foreign 
tribunal  must  be  considered.  In  this  connection,  it  may 
become  necessary  to  draw  a  distinction  between  the  juris- 
diction which  the  English  courts  claim  for  themselves,  and 
that  which  ought  to  be  allowed  to  others.  In  theory,  the 
jurisdiction  in  question  ought  to  be  determined  by  the  domicil 
of  the  alleged  lunatic,  on  the  principle  of  allowing  questions 
of  status  and  capacity  to  be  determined  by  the  lex  domiciliu 
In  DiduheirrCs  case,(&)  the  Court  of  Appeal  laid  stress  upon 
the  fact  that  they  were  dealing  with  the  case  of  an  alien 
domiciled  abroad,  and  intimated  that  they  should  not  recog- 
nise the  title  of  the  curator  under  a  foreign  lunacy  adjudi- 
cation in  the  case  of  an  Englishman  temporarily  abroad.  It 
is,  however,  submitted  that  this  reference  to  nationality  has  no 
serious  meaning,  and  that  the  question  really  depends  either 
upon  domicil,  or  some  residence  or  presence  less  than  domicil. 
In  favour  of  allowing  the  more  extended  jurisdiction,  it  may 
reasonably  be  urged  that  lunacy  proceedings  partake  of  the 
nature  of  police  precautions,  and  are  as  necessary  for  the  pro- 
tection of  the  public  in  cases  where  the  supposed  lunatic 
is  merely  a  visitor  as  in  any  others.  An  analogy  may  be 
foimd  in  the  English  rule  as  to  jvdicial  separation,  which  is 
ordered  as  a  matter  of  protection  and  police  guardianship  in 
<  cases  of  residence  as  distinguished  from  complete  domiciL(c) 
Similarly,  bankruptcy  jurisdiction  is  asserted  in  the  cases  (i)  of 
subjects,  (ii)  domiciled  foreigners,  (iii)  all  persons  commorant 
or  transiently  present,  who  have  committed  an  act  of  bankruptcy 
within  the  jurisdiction.(rf) 

{a)  See  note  (/)  p.  86.  {h)  69  L.  J.  Ch.  442,  454. 

\c)  Le  Meiurier  v.  Le  Mesurier^  1895,  A.  C.  517  ;  Armytage  v.  Armytage  (1898), 

P.  178. 

{i)  Pearson^  in  re  (1892),  2  Q.  B.  263  ;  61  L.  J.  Q.  B.  585  ;  Blairiy  ew  parte,  12 
Ch.  D.  522. 
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SUMMARY. 


pp.  71-77.  With  regard  to  acts  and  contracts  done  or  entered  into  in 

the  country  of  the  domicil,  not  relating  to  immovables,  capacity 
is  determined  by  the  lex  domicilii,  and  not  by  the  lex  loci 
solutionis  or  any  other  law. 

p.  77.  With  regard  to  acts  and  contracts  in  a  place  other  than 

the  country  of  the  domicil,  an  English  Court,  at  any  rate 
a  Court  of  first  instance,  will  probably  prefer  the  lex  domicilii 
to  the  lex  loci  in  all  cases.  In  a  purely  mercantile  contract  the 
question  has  not  arisen  in  modem  times. 

pp.  78,  79.  Where  there  is  no  act  or  contract  in  any  particular  place 

to  invite  the  competition  of  a  lex  loci,  but  the  question  is  one  of 
the  mere  fact  of  capacity,  the  decision  of  the  law  of  the  domicil 
will  be  accepted  in  preference  to  that  of  the  lex  fori  ;  e.g,,  for 
the  purposes  of  succession. 

pp.  79-82.  But  even  though  a  personal  incapacity,  as  defined  by  the 

foreign  law  of  the  domicil,  be  recognised  by  English  law,  the 
stcUus,  rights,  and  powers  of  the  persons  appointed  by  that 
foreign  law  to  supplement  that  incapacity  as  guardians,  tutors, 
curators,  or  committees,  cannot  claim  or  expect  as  a  right  a 
similar  recognition.  No  such  rights  or  powers  extend  beyond 
the  jurisdiction  of  the  law  which  created  them. 

pp.  82-84.  The  creation  of  such  rights  and  powers  by  a  foreign  law  is 

nevertheless  a  fact  to  be  taken  into  consideration  by  an  English 
Court,  which  will  protect  or  even  be  guided  by  both  those 
rights  and  powers  where  it  may  seem  expedient. 

pp.  81, 82.  The  English  Court  claims  jurisdiction  to  appoint  guardians 

over  all  infants  who  are  British  subjects,  wherever  residing, 
and  whoever  may  have  the  custody  of  the  infants  abroad,  as 
well  as  of  infants  transiently  present  in  England,  whatever 
their  domicil  and  nationality. 

p.  82.  The  English  Court  claims  jurisdiction  in  lunacy  over  all 

persons  present  in  England,  and  in  respect  of  persons  absent 
from  England,  but  having  property  here  in  need  of  protection. 

pp.  82-87.  Where  a  person  has  been  declared  lunatic  by  a  Court  of 

competent  jurisdiction  abroad,  the  Court  in  England  will 
administer  the  property  of  the  limatic  in  accordance  with 
that  law,  at  any  rate  where  it  is  his  lex  domicilii.  The  title  of 
a  foreign  curator  to  his  property  luider  such  circumstances  will 
be  recognised,  subject  to  the  discretion  of  the  Court. 


r 
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CHAPTER  IV.  PAST  I. 

Pebbokb. 

LEGITIMACY    AND    MARRIAGE.  CapTiV. 


Closely  connected  with  what  has  been  called  capacity  is  the  Suoceasion 
subject  of  legitimacy,  which  generally  becomes  important  in  immoyabie 
connection  with  the  right  of  inheritance,  and  on  this  question  «*tote. 
the  law  of  England  is  peculiar.  So  far  as  succession  to  real 
estate  or  immovables  is  concerned,  it  was  decided  in  Doe  d. 
Birtwhistle  v.  Vardill,(a)  that  the  requisitions  of  both  the  lex 
sUus  and  the  lex  domicilii  must  be  complied  with;  in  other 
words,  that  a  man  to  succeed  to  English  land  must  be  legitimate 
not  only  by  English  law,  but  also  by  his  personal  law,  or  the 
law  of  his  domicil.  .  According  to  Lord  Cranworth,  however,  in 
Shaw  V.  Oould,(b)  the  judges  in  Doe  v.  Vardill  inclined  to  the 
opinion  that  for  purposes  other  than  succession  to  real  estate, 
as  controlled  by  the  Statute  of  Merton  (20  Hen.  III.  c.  9)  the 
law  of  domicil  would  decide  the  question  of  sta^tus  involved. 
That  this  was  the  Scotch  law  had  been  already  decided  by 
the  House  of  Lords  in  DalJumsie  v.  AfDouall  (c)  and  Munro  v. 
MunroXd)  where  it  was  held  that  the  child  of  a  domiciled 
Scotchman,  bom  in  England  before  the  marriage  of  his 
parents,  was  legitimated  by  the  subsequent  marriage  of  his 
parents  in  England,  so  as  to  succeed  to  realty  situate  in 
Scotland.  It  was  expressly  said  in  the  judgment  in  these 
cases  (which  were  argued  together)  that  neither  the  law  of  the 
place  of  the  birth,  nor  of  that  of  the  subsequent  marriage, 
had  any  bearing  upon  the  question,  which  was  decided  by  the 
fact  that  the  domicil  of  the  father  had  been  Scotch  through- 
out. In  the  words  of  Lord  Cottenham,  "  the  question  in  such 
cases  must  be.  Can  the  legitimation  of  the  children  be 
effected  in  the  country  in  which  the  father  is  domiciled  at 
their  birth  ?  for  their  legitimacy  must  be  decided  by  the  law 

(a)  7  CI.  k.  F.  895  ;  and  as  to  succession  under  3^4  Will.  IV.  c.  106,  see  In  re 
DoiCs  JSgtate^  27  L.  J.  Ch.  99.  The  question  of  the  legitimacy  of  the  issue  of  a 
colonial  marriage  with  a  deceased  wife's  sister,  for  the  purpose  of  inheriting 
English  land,  will  be  found  discussed  at  the  end  of  this  chapter. 

{b)  L.  R.  3  H.  L.  p.  70  ;  37  L.  J.  Ch.  433. 

(c)  7  CI.  &  F.  817.  (d)  7  CI.  &  F.  842. 
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Pabt  I.  of  that  country  once  for  all."  In  Shedden  v.  Patrick  (a)  the 
Pebsons.  question  was  whether  the  illegitimate  child,  born  in  America, 
Cap.  IV.  of  a  domiciled  ScotiChman  who  afterwards  married  the 
mother,  could  inherit  Scotch  land,  and  it  was  decided  that 
he  could  not,  as  he  was  an  alien  by  birth,  and  not  a 
natural-bom  British  subject  entitled  to  take  British  land 
under  4  Geo.  II.  c.  21,(6)  which  is  not  satisfied  unless  a  child 
is  legitimate  from  his  birth.  Story  (Conflict  of  Laws,  §  87  a) 
cites  this  case  as  an  authority  for  the  proposition  that  a 
person  illegitimate  by  the  law  of  his  domicil  of  birth  will 
be  held  illegitimate  in  England.  By  the  law  of  his  domicil 
of  birth  Story  obviously  means  "  the  law  of  the  place  of  his 
birth,"  ignoring  the  principle  which  would  attribute  to  the 
child  in  that  case  the  Scotch  domicil  of  his  father,  and  it  is 
clear  that  for  such  an  assertion  of  law  there  is  no  warranty 
in  the  decision  adverted  to.  Lord  Campbell  expressly  says 
in  his  judgment,(c)  that  the  question  is  not  whether  the 
child  was  made  legitimate  per  subsequens  matrimonium,  but 
whether  he  was  made  a  natural-born  subject  of  the  British 
Crown,  so  as  to  take  British  land  under  4  Geo.  II.  c.  21. 
In  both  of  the  other  Scotch  cases  cited  by  Story,(d)  the 
domi.cil  of  the  father  of  the  child  whose  legitimacy  was  in 
question,  as  well  as  the  place  of  birth,  was  English;  and 
they  are  not  therefore  authorities  for  the  proposition  that 
the  legitimacy  or  illegitimacy  of  a  child  depends  in  any  sense 
upon  the  law  of  the  place  of  his  birth,  except  in  cases  where  * 
that  is  also  his  domicil.  It  has  been  already  pointed  out 
that  the  domicil  will  be  determined  by  the  place  of  birth 
in  some  rare  cases ;  but  it  often,  of  course,  happens  that  the 
child  inherits  the  domicil  of  that  place  from  its  father,  or  if 
illegitimate  and  unacknowledged,  from  its  mother. 
SuocesBion  So  far,  however,  as  the  right  of  succession  to  movables  is 

to  movables,   concerned,  it  is  now  established  that  the  lex  domicilii  is  entitled 
to  prevail  on  the  question  of  the  legitimacy  of  the  successor. 
Legitimiaa-     In  cascs  of  legitimisation  per  stihsequens  ^natrimonium,  the  effect 
suhsMvens      ^f  *  change  in  the  domicil  of  the  father  between  the  dates 
nuUrimmium.  of  the  birth  of  the  child  and  the  subsequent  marriage  has  been 
recently  considered  in  the  Court  of  Appeal.(6)     In  that  case 
it  was  distinctly  held  that  the  law  of  the  father's  domicil  at 


(a)  I  Macq.  ^35  ;  see  4  Wils.  k  S.  (Sc.)  App.  5,  at  p.  94. 
(J)  See  supra,  p.  3. 
((?)  I  Macq.  at  p.  611. 

(a)  Munro  v.  Savnder»,  6  Bligh,  468 ;  and  T?ie  Strathmore  Peerage  Case,  4 
WUg.  &  8.  (Sc.)  p.  89. 

(e)  In  re  Grove,  Vauoher  t.  Tre€uury,  40  Ch.  D.  p.  216. 
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both  these  dates  must  admit  of  legitimisation,  in  order .  to  p^bt  l 
confer  the  statics  of  legitimacy.  *'  The  domicil  at  birth  must  P™^^^- 
give  a  capacity  to  the  child  of  being  made  legitimate ;  but  Cap.  iy. 
then  the  domicil  at  the  time  of  the  marriage,  which  gives 
the  status,  must  be  domicil  in  a  country  which  attributes  to 
marriage  that  effect."(^)  1^^^  carries  the  exigency  of  English 
law  a  step  further  than  it  proceeded  in  Jfe  Wright's  Trvsts,{b) 
where  it  was  held  by  Wood,  V.C,  that  the  domicil  at  the  time 
of  the  birth  must  prevail — ^in  other  words,  that  an  illegiti- 
mate child,  not  receiving  from  the  law  of  its  father's  domicil 
at  its  birth  the  capacity  for  subsequent  legitimisation,  cannot 
be  legitimised  by  the  subsequent  mcurriage  of  its  parents  after  a 
change  of  domicil  to  a  more  indulgent  law.  The  effect  of  In  re 
Grove  is  that  the  lex  domicilii  must  be  indulgent  at  both  the 
critical  dates.  Bastardy  by  the  lex  domicilii  at  birth  is  indeUble ; 
and  the  sanction  of  the  lex  domicilii  at  the  time  of  marriage  is 
essential. 

The  case  just  cited  (c)  defined  clearly  for  the  first  time  the 
conditions  under  which  legitimisation  per  suhsequeris  m^ri- 
monium,  according  to  the  law  of  the  domicil,  would  be 
recognised  by  English  law ;  but  it  had  been  decided  before  that 
case,  after  some  variance  of  judicial  opinion,  that,  for  the  pur- 
poses of  succession  to  movable  estate,  legitimacy  by  the  lex 
domicilii,  when  such,  recognition  was  given  to  it,  was  all  that 
would  be  required.  In  Wright's  Trusts  (suprd)  it  was  held  that 
legitimacy  by  the  lex  domicilii  was  not  established,  for  the 
reason  given  above ;  but  had  it  not  been  assumed  that  such 
legitimacy,  if  established,  would  be  sufficient  for  the  purpose  of 
succession  to  movable  estate,  the  inquiry  into  the  existence  or 
non-existence  of  such  legitimacy  would  have  been  meaningless. 
It  is  therefore  somewhat  remarkable  to  find  the  same  judge 
(Wood,  V.C.)  subsequently  deciding  in  Boyes  v.  Bedale  (d)  that 
legitimacy  by  the  law  of  the  domicil,  in  the  completest  sense, 
was  insufficient  to  entitle  the  claimant  to  succeed  to  movables 
under  the  word  **  children  "  in  an  English  will.  The  decision 
was  put  mainly  upon  the  doctrine  that  words  in  an  English  wUl 
must  be  construed  by  English  law ;  and  loses  sight  of  the 
principle  that  English  law  adopts  the  lex  domicilii  in  conaidering 
questions  of  personal  statiis.  Moreover,  the  learned  judge  in 
the  same  case  expressed  an  opinion  that  the  language  of  the 

(a)  Per  Cotton,  L.J.,  40  Ch.  I),  at  p.  233,  explaining  hie  own  judgment  in  In  re 
OoodmaiCs  Tntgtg,  17  Ch.  D.  266. 

(b)  2  E.  &  J.  595 ;  25  L.  J.  Ch.  621.  (c)  In  rs  Grove,  tuprb,. 
(et)  I  H.  &  M.  798. 


92  FOREIGN  AND  DOMESTIC  LAW. 

Past  I.     Statute  of  Distributions,  in  a  case  of  intestacy,  would  be  dealt 
PKB80N8.    ^j^j^   ^   ^j^^   same    way.     This   dictum    has,    however,   been 

Gap.  iv.  expressly  overruled  in  the  more  recent  cases  of  In  re  Goodman's 
Trvsts,(a)  Aridros  v.  Andro8,{b)  and  In  re  Orove  (mprd)  (c) ; 
and  as  it  was  said  in  the  Court  of  Appeal,  in  the  first  of 
these  cases,  that  the  decision  in  Boi/es  v.  Bedale  was  *'  contrary 
to  principle  and  erroneous,"(^  the  case  can  now  only  be  cited 
as  a  landmark.  The  law  on  the  point  cannot  be  better  stated 
than  in  the  language  of  James,  L.J.(6) :  ''  The  question  is.  What 
is  the  rule  which  the  English  law  adopts  and  applies  to  a  non- 
English  child  ?  This  is  a  question  of  international  comity 
and  international  law.  According  to  that  law  as  recognised, 
and  that  comity  as  practised,  in  all  other  civilised  com- 
munities, the  status  of  a  person,  his  legitimacy  or  illegiti- 
macy, is  to  be  determined  everywhere  by  the  l&^  of  the 
country  of  his  origin— the  law  under  which  he  was  bom.(/) 
It  appears  to  me  that  it  would  require  a  great  force  of 
argument  derived  from  legal  principles,  or  great  weight  of 
authority  clear  and  distinct,  to  justify  us  in  holding  that  our 
country   stands  in    this   respect  aloof  from  the  rest  of  the 

civilised  world The  Statute  of  Distributions  is  not  a 

statute  for  Englishmen  only,  but  for  all  persons,  whether 
English  or  not,  dying  intestate  and  domiciled  in  England,  and 

not  for  any  Englishman  dying  abroad And  as  the  law 

applies  universally  to  persons  of  all  countries,  races,  and 
religions  whatsoever,  the  proper  law  to  be  applied  in  deter- 
mining kindred  is  the  universal  law,  the  international  law, 
adopted  by  the  comity  of  States.  The  child  of  a  man  would 
be  his  child  so  ascertained*and  so  determined." 

It  will  be  seen  that  the  decision  in  Goodman's  Trusts, 
from  which  the  above  quotation  is  taken,  was  on  the  Statute 
of  Distributions.  But  it  is  obvious  that  the  principle  of  the 
judgment  is  equally  applicable  to  the  case  of  a  will,  which  was 
the  precise  point  in  Boyes  v.  Bedale  (suprd).  On  the  next 
occasion  when  the  construction  of  an  English  will  came  before 
the  Court,  Kay,  J.,  followed  the  decision  in  Goodman's  Trusts  in 
preference  to  Boi/es  v.  Bedale,  and  laid  down  the  English  law  to 
be  ''  that  a  bequest  of  personalty  in  an  English  will  to  the 
children  of  a  foreigner  meems  to  his  legitimate  children ;  and 
that    by  international    law,    as    recognised    in    this    country, 

(a)  17  Ch.  D.  266.  (V)  24  Ch.  D.  637. 

(e)  40  Ch.  D.  216.  (<f)  17  Ch.  D.  at  p.  296. 

(e)  17  Ch.  D.  at  pp.  296-298. 

(/)  That  is,  as  is  obvious  from  the  context-,  not  the  law  of  the  place  of  birth,  but 
the  law  of  the  domicil  of  origin. 


LEGITIMACY  AND  MARRIAGE.  93 

those  children  are  legitimate   whose  legitimacy  is  established     part  i. 
by  the  law  of  the  father's  domiciL"(a)     It  has  been  ahready    ^^^^ 
shown  that  this  means  the  father's  domicil  both  at  the  date  of     cap.  iv. 
the  birth  and  of  the  marriage  through   which  legitimisation 
is  claimed.(i)     The  same  rule   has   now  been  adopted    with 
respect  to  a  devise  of  English  land  ;(c)  so  that  legitimacy  is  now 
decided  by  the  lex  domicilii  for  all  purposes  of  succession,  with 
the  single  exception  of  succession  as  heir  to  land  in  England. 

"  Child,"  therefore,  means  child  by  the  lex  domicilii,  in  the 
sense  laid  down  by  the  judgments  in  the  case  of  In  re  Grove 
(suprd) ;  and  all  other  designations  of  kinship  (such  as  grand- 
son, nephew,  and  the  like)  are  no  doubt  to  be  interpreted  in 
the  same  way.(rf)  The  editor  of  the  last  edition  of  Story,(6) 
obviously  disapproving  of  the  decision  in  Be  Goodman's  Trusts 
(suprd),  objects  that  '*  it  seems  to  follow  that  the  offspring  of  a 
connection  that  would  not  be  treated  as  a  marriage — for 
example,  a  polygamous  marriage — would  also  be  entitled  as 
children,  and  that  adopted  children  would  have  the  same 
right."  Adoption  is  not  a  stcUtcs,  nor  does  the  idea  of  legiti- 
macy enter  into  the  conception,  but  so  far  as  the  offspring 
of  a  polygamous  marriage  is  concerned,  the  question  may 
of  course  some  day  have  to  be  answered.  It  is  submitted  that 
the  answer  should  be  arrived  at  by  considering  whether  the 
State  of  the  foreign  domicil  (or  rather  the  jurisprudence  of 
that  State)  attributed  to  such  children  the  stahcs  of  legitimacy 
in  substantially  the  same  sense  as  that  of  English  jurispru- 
dence. If  so,  there  should  be  no  reason  for  shrinking  from  the 
consequences.  The  necessity  of  fixing  the  attention  upon  the 
question  of  legiiimacyy  as  distinguished  from  the  consequences 
attributed  by  the  law  of  foreign  domicil  to  the  fact  of  paternity, 
is  illustrated  by  the  case  of  Atkinson  v.  Anderson.{f)  In  that 
case  an  Englishman  acquired  an  Italian  domicil,  and  became 
the  father,  in  Italy,  of  four  children,  all  recognised  by  him  in  his 
lifetime.  The  law  of  Italy  gives  the  right  of  succession  to 
natural-bom  children  who  have  been  so  recognised.  By  a 
will  duly  made  in  English  form,  the  father  devised  to  these 
children  nomincUim  real  estate  in  England.     The  proceeds  of 

(a)  Androt  ^^  Andros^  24  Ch.  D.  637. 

(b)  In  re  Chore,  Vaucher  v.  Treasury,  40  Ch.  D.  216  ;  ante,  p.  62. 

(c)  Be  6hey*»  TruHs  (1902),  3  Ch.  88. 

{i)  In  Re  Ferguton,  however  ( 1902,  i  Ch.  483),  a  bequest  to  the  next  of  kin  of  a 
deceased  legatee  was  so  construed  as  to  admit  a  sister  of  the  half  blood,  who  would 
have  been  excluded  by  the  law  of  i  the  domicil 'of  the  deceased  legatee.  The  judg- 
ment proceeded  on  the  ground  that  the  question  was  what  the  testator  meant  by 
**  next  of  kin,'*  and  that  no  question  of  ttatus  or  legitimacy  arose. 

(e)  Conflict  of  Law,  ed.  1883,  p..  146,  n.  (/)  21  Ch.  D.  p.  100. 
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Pabt  I.     this  real  estate  having  been  paid  into  court,  it  was  held  that 
'    the  Crown  was  entitled  to  succession  duty  at  the  rate  of  lo  per 

Cap.  TV.  cent.,  on  the  ground  that  the  devisees  were  strangers  in  blood 
by  English  law  to  the  testator.  This  case  has  been  criticised 
as  a  refusal  to  extend  the  principle  of  Goodman's  Trusts,  but  it 
is  submitted  that  it  is  perfectly  in  accordance  with  its  spirit. 
The  children  in  question  were  not  legitimate  by  the  law  of 
their  domicil.  They  were  natural  children,  recognised  by 
their  father  in  his  lifetime,  to  whom  the  law  of  their 
domicil  gave  the  right  of  succession  in  Italy.  By  the  law 
of  England,  natural  children  not  regarded  as  legitimate  by 
the  law  of  their  domicil  are  stremgers  in  blood  to  their 
putative  father;  and  the  succession  duty  was  assessed 
accordingly.  Had  they  been  claiming  under  an  intestacy  to 
share  in  the  English  personalty,  the  decision,  it  is  submitted, 
would  have  been  equally  adverse  to  their  rights.  No  law 
of  a  foreign  country  can  give  natural-bom  children  the 
rights  of  legitimacy,  or  some  of  those  rights,  which  will  be 
recognised  in  England,  except  by  declaring  them  legitimate. 
This  condition  was  fully  satisfied  in  Skottowe  v.  Young,(a)  where 
the  legatees  of  a  domiciled  Frenchman  were  his  daughters  bom 
in  France  and  there  legitimated  per  subseg[uens  matrimonium,  and 
legacy  duty  at  i  per  cent,  only  was  charged. 

In  Levy  v.  Solomon  (b)  an  attempt  was  made  to  set  in  com- 
petition with  the  lex  domicilii,  on  the  same  question  of  legiti- 
mation per  stibsequens  matrimonium,  the  laws  or  customs  of  a 
religious  sect  to  which  all  the  parties  belonged.  The  testator, 
the  parents,  and  the  child  whose  legitimacy  was  in  question, 
were  all  Jews  domiciled  in  England,  and  evidence  was  offered 
to  show  that  the  rules  of  their  religion,  which  they  recognised 
as  binding  laws  among  themselves,  authorised  that  legitimation 
by  a  subsequent  marriage  between  the  parents  which  it  was 
sought  to  support.  Whether,  however,  this  so-called  law  was 
regarded  as  the  law  common  to  the  parties,  or  as  a  ^«aai-domi- 
ciliary  law,  the  contention  was  equally  untenable.  In  such 
matters,  the  law  of  the  domicil  is  not  regarded  because  it  may 
be  presumed  to  express  the  intention  of  the  parties,  but 
because  the  interests  of  the  general  body  of  the  inhabitants 
of  the  country  in  which  they  live  require  its  adoption..  Neither 
a  religious  sect  nor  any  other  self-constituted  body  can  be  per- 
mitted to  set  up  a  claim  to  an  imperium  in  imperio — ^the 
assertion  of  any  other  personal  law  within  its  domain. 

{a)  L.  R.  1 1  Eq.  474  ;  40  L.  J.  Ch.  366. 
{b)  Malins,  V.C.,  July  24,  1877. 
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Even  if  the  decision  of  the  domiciliary  law  of  a  person  on    J^^''^  I- 

his  legitimacy  was  accepted  by  the  law  of  a  foreign  country       

for  any  purpose,  another  condition  would  have  to  be  compUed  ^^^-  ^^' 
with  ;  viz.,  that  there  should  be  nothing  absolutely  repugnant  Legitimacy 
to  the  law  of  that  foreign  country  in  what  it  was  asked  to  ^J^^^^ 
accept.  In  Fenton  v.  Zimngst(me,{a)  a  Scotch  case  on  appeal  to  must  not  be 
the  House  of  Lords,  the  legitimacy  of  a  claimant  to  succeed  J^^^XtT**  ^ 
to  Scotch  land  by  inheritance  was  in  question.  The  claimant 
was  the  issue  of  the  marriage  of  a  widower  domiciled  in 
England  with  his  deceased  wife's  sister,  the  marriage  having 
been  contracted  in  England  in  1808.  At  that  time  such 
marriages  were  voidable  only,  and  not  void  by  English  law, 
and,  if  proceedings  were  not  taken  to  declare  them  null 
before  the  death  of  either  of  the  parties,  could  not  be  ques- 
tioned afterwards.  The  claimant  was,  nevertheless,  though 
domiciled  in  England  from  his  birth,  held  to  be  illegitimate 
by  Scotch  law.  ''  It  must  be  granted,"  said  Lord  Brougham, 
"  that  the  general  rule  is  to  determine  the  validity  of  a  mar- 
riage by  the  law  of  the  country  where  the  parties  were 
domiciled,  and  in  most  cases  the  legitimacy  of  a  party  is  to 
be  determined  by  the  law  of  his  birth-place  and  of  his  parents' 
domicil.  But  to  this  .  .  •  there  are  exceptions  from  the 
nature  of  the  case  in  which  the  question  arises.  Thus,  in 
deciding  upon  the  title  to  real  estate,  the  lex  loci  rei  sUce  must 
always  prevail,  so  that  a  person  legitimate  by  the  law  of  his 
birth-place,  and  the  place  where  his  parents  were  married, 
may  not  be  regarded  as  legitimate  to  take  real  estate  by 
inheritance  elsewhere.  •  .  .  Was,  then,  the  marriage  of  the 
respondents  parents  such  that  the  law  of  Scotland  could 
recognise  its  validity,  in  dealing  with  the  rights  of  the  issue 
of  it  to  real  estate  by  inheritance  ?  '\b)  Lord  Brougham  then 
proceeded  to  state  that,  though  the  marriage  could  not  be 
questioned  in  England  after  the  death  of  the  parties,  yet  it 
was  illegal  there,  and  that  the  law  of  Scotland  was  even  more 
stringent  on  the  point  than  the  law  of  England.  By  the 
law  such  a  marriage  was  regarded  as  incestuous,  and  as  actually 
amoimting  to  a  crime ;  and,  therefore,  even  if  the  Scotch  law 
could  accept  the  decision  of  the  foreign  domiciliary  law  at  all 
on  the  question  of  legitimacy  to  succeed  to  Scotch  land,  it 
could  not  do  so  where  the  recognition  of  such  legitimacy  would 
be  absolutely  repugnant  to  its  own  principles.  So,  again,  it 
was   said   by  Littledale,  J.,   in  Birtwhistle  v.   Vardill,(c)  that 

{a)  5  Jur.  N.  S.  1183  (1859).  {b)  $  Jur.  N.  S.  1183,  1184. 

(c)  5  B.  5:  C.  455. 
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Pabt  I. 
Febsonb. 


Cap.  IV, 


MABRIAOE. 


The  question  of  what  law  must  be  applied  to  test  the 
validity  or  invalidity  of  a  marriage  is  so  intimately  con- 
nected with  this  part  of  the  subject,  that  it  is  convenient 
to  discuss  it  here,  though  not  coming  under  the  heading  of 
statm,  strictly  speaking.  It  will  be  necessary  to  consider, 
first,  what  law  decides  whether  the  marriage  has  been  validly 
contracted ;  and  secondly,  what  law  decides,  in  the  case  of 
attempted  divorce,  whether  it  has  been  effectually  dissolved. 
Validity  of  (a)  With  regard,  in  the  first  place,  to  the  validity  of  the 

SiS^formB  marri^©  when  entered  into,  it  was  clearly  laid  down  in  Brook 
tested  by  v.  Brook(a)  by  Lord  Campbell,  that  the  essentials  of  a  marriage 
eflMntuiT**  contract  were  to  be  regulated  by  the  lex  domicilii^  the  forrns  by 
by  the  Zea?  the  lex  loci  celebrationis.  The  difference  between  essentials  and 
forms  in  such  a  matter  would  naturally  seem  to  be  that  between 
prohibitions  that  forbid,  and  prohibitory  directions  which 
merely,  impede,  the  marriage.  This  is,  in  fact,  the  result  of 
the  modern  cases,  which  at  first  sight  seem  rather  contra- 
dictory, on  the  subject.  If  the  parties  can,  by  complying 
with  certain  regulations  or  obtaining  the  consent  of  certain 
people,  intermarry  in  the  country  of  the  matrimonial  domicil, 
the  performance  of  those  conditions  will  not  be  required  by 
an  English  Court,  which  will  recognise  the  marriage  as  valid, 
provided  the  ceremonials  and  preliminaries  required  by  the 
law  of  the  place  of  celebration  have  been  complied  with.  If, 
on  the  other  hand,  the  parties  are  forbidden  by  the  law  of  the 
domicil  to  intermarry  at  all,  they  cannot,  except  by  a  change 
of  domicil,  escape  from  that  prohibition.  The  matrimonial 
domicil  being  the  place  where  the  law  presumes  that  the 
parties  intend  to  spend  their  married  life,  the  propriety  of  this 
rule  is  obvious.  Most  of  the  cases  were  thought  to  involve 
a  question  of  capacity,  and  have  been  referred  under  that 
heading.(2))  It  will  be  necessary,  however,  briery  to  enumerate 
them  here. 

The  case  of  Brook  v.  Brook  has  already  been  referred  to. 
That  was  the  marriage  of  a  man  with  his  deceased  wife's 
sister,  both  parties  being  domiciled  in  England  and  having 
gone  to  Denmark,  where  such  unions  are  permitted,  for  the 
purposes  of  celebration.  It  was  not,  as  has  been  pointed  out, 
decided  that  they  were  incapable  of  marrying ;  but  that  they 

(a)  9  H.  L.  0.  193. 

(b)  Ante,  p.  74,  uq, ;  Bee  also  iitfra,  cbap.  yiii.,  **  Oi^Mtcity  to  contract,** 
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were  forbidden  by  the  law  of  their  domicil  to  do  so,  and  that     P-^m  I. 

the   marriage  was   therefore  illegal.     Lord  Campbell,  laying       

down  that  the  essentials  of  a  marriage  were  to  be  governed  by     Cap,  iv. 
the  lex  domicilii,  rightly  decided  that  such  illegality  was  an  Vaiiditj  of 
essential,  and  that  there  had  been  in  the  eye  of  the  law  no  vt^J*^!^ 
marriage   at   all.     It    should  be  observed  that    the    parties,  iiiufitrating. 
according  to  English   law,   could    not   intermarry,    whatever 
forms  or  preliminaries  they  fulfilled ;  and  the  case  therefore 
differs  entirely  from  those  later  ones  in  which  it   has    been 
held  that  parties,  forbidden  to  marry  by  the  law  of  their  domicil 
without  certain  consents  and  authorisations,  may  nevertheless 
do  so  in  England,  provided  the  English  forms    are  complied 
with.     The  principle  of  Brook  v.  Brook  was  followed  in  Mette  v. 
Mettey{a)  the  marriage  of  an  alien  domiciled  and  naturalised  in 
England    with  his  deceased  wife's  sister  being  similarly  held 
void.     The  case  is  only  noticeable  because  the  man's  English 
domicil  was    acquired,  and    not  that  of   his  birth,  which  of 
course  does  not  affect  the  real  principle.     Still,  it  should  be 
observed  that  the  marriage  was   in  that  case  valid  both  by 
the  law  of  the  place  of  celebration  and  by  that  of  the  domicil 
of  origin,  the  law  of  the  actual  domicil  at  the  time  of  the 
marriage  being  alone  regarded. 

The  ecurUer  case  of  Conway  v.  Beadey  (b)  was  not  in  reality 
a  decision  as  to  the  validity  of  a  marriage  (though  apparently 
so),  but  as  to  the  validity  of  a  divorce.  The  head-note,  no 
doubt,  enunciates  that  the  lex  loci  contractus  will  not  prevail 
when  either  of  the  contracting  parties  is  under  a  legal  in- 
capacity by  the  law  of  his  domicil ;  but  in  reality  there  was 
no  question  of  capacity  or  incapacity  in  the  case.  The 
"  incapacity "  depended  upon  the  simple  fact,  whether  the 
husband  was  or  was  not  already  married  at  the  time  of 
the  mamage  which  it  was  sought  to  annul ;  and  it  was  undeni* 
able  that  he  was  already  married,  in  the  eye  of  the  English 
law,  unless  a  Scotch  divorce  was  to  be  held  by  English  law 
competent  to  dissolve  a  marriage  previously  celebrated  in 
England.  Such  a  proposition  was  untenable,  as  will  be 
presently  shown,(c)  emd  the  second  marriage  was  therefore 
rightly  declared  void. 

In  Sinonin  v.  Maillac  (d)  a  conflict  between  the  lex  domicilii 
and  the  lex  loci  celebrationis  directly  arose,  with  regard  to  the 

(a)  38  L.  J.  Prob.  117.  (J)  3  Hagg.  Eccl.  639. 

(c)  Infra, p.  Ill  ;  Lolletfs  Que,  B«  &  B.  237  ;  M'Uarthy  v.  Deeaix,  2  Russ.  &  My, 
614  ;  Warrertder  v.  Warrender,  2  CI.  &  F.  550. 
{d)  2  Sw.  &  Tr.  67  i860,  29  L.  J.  P.  &  M.  97. 
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Part  1.      preliminaries  to  marriage  required  by  the  former.     The  mar- 
'    riage  which  it  was  sought  to  dissolve  was  one  celebrated  in 

^^'  ^^-  England  between  French  subjects  domiciled  in  France  without 
the  formal  consents  required  by  the  French  law,  and  had 
been  declared  void  by  a  French  Court  on  that  groimd.  Sir 
Cresswell  Cresswell  decided  that  the  marriage  was  valid, 
chiefly  on  the  ground  that  the  personal  competency  or 
incompetency  of  individuals  to  contract  depends  upon  the 
law  of  the  place  where  the  contract  is  made.  It  has  already 
been  pointed  out  that  a  more  logical  view  is  obtained  by 
regarding  the  question,  not  as  one  of  the  competency  of  an 
individual,  but  of  the  legality  of  a  marriage.  The  parties 
were  not  prohibited  from  marrying  by  the  law  of  their 
domicil  absolutely,  but  prohibited  from  marrying  without 
certain  preliminaries.  Such  a  prohibition  did  not  touch  the 
essentials,  but  the  forms  of  the  marriage,  and  these  are 
governed,  according  to  Brook  v.  Brook,(a)  by  the  law  of  the 
place  of  the  celebration  alone.  It  cannot,  of  course,  be 
assumed  that  if  such  a  marriage  were  questioned  in  the 
country  of  the  domicil,  the  law  of  which  required  the  consents 
which  had  been  dispensed  with,  this  view  would  be  taken 
there.  The  law  of  the  domicil  would  possibly  persist  in  re- 
garding the  preliminaries  which  it  had  imposed  as  essential, 
and  assert  its  right  to  insist  upon  them,  although  the  mar- 
riage was  celebrated  elsewhere;  but  as  the  law  of  England 
has  now  no  similar  provisions,  and  imposes  no  preliminaries 
but  such  as  it  would  regard  as  ceremonial  merely,  the  ques- 
tion has  Uttle  practical  importance  for  English  jurists.(&) 
The  view,  however,  which  has  been  suggested  above,  that  all 
such  consents  are  ceremonial  preliminaries  only,  was  taken 
in  the  Irish  case  of  Steele  v.  Braddellj^c)  referred  to  with 
approval  by  the  House  of  Lords  in  Brook  v.  Brook.{d)  "  This 
was  a  marriage,"  says  Lord  Campbell  in  that  case,  "  between 
parties  who  might  with  the  consent  of  parents  and  guardians, 
have  contracted  a  valid  marriage  according  to  the  law  of  the 

country  of  the  husband's  domicil If  the  union  between 

these  parties  had  been  prohibited  by  the  law  of  Ireland  (the 
law  of  the  domicil)  as  contrary  to  the  law  of  Grod,  undoubtedly 
the  marriage  would  have  been  dissolved." 
.    Re    Alison's    Trusts  (e)    was    the    case    of   a    marriage    at 

(a)  9  H.  L.  G.  193. 

{b)  See  Scrimshire  v.  Scriwshire^  2  Cons.  395  ;  Afiddleton  v.  Janverin,  2  Cons. 
437  ;  Compton  v.  Bearcroft,  2  Cons.  444. 

(c)  Milw.  Eccl.  Rep.  Ir.  i.  {d)  9  H.  L.  C.  p.  216. 

(e)  23  W.  K.  226  ;  34  L.  T.  Rep.  N.  S.  638. 
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Teheran,  in  Persia.     By  Persian  law  Christian  marriages  are      p^bt  L 
'recognised,  if  valid  according  to  the  religion  of  the  parties.     The     ^'°^^"' 
marriage  was  between  an  English  Protestant  and  an  Armenian     Oap.  IV. 
Protestant  woman.     The  pregnancy  of  the  woman  at  the  time 
rendered    her  incapable  of   contracting  a  marriage  according 
•to  the  doctrine  of  her   own  Church,   and   the  ceremony  was 
'performed  by  a  Roman    Catholic   priest.     The  so-called   in- 
capacity of  the  woman  was  in  this  case  only  important  as  the 
cause  that  the  formalities  of  the  locus  celebrationis  were  not  com- 
plied with..    As  a  matter  of  fact,  there  seems  to  have  been  no 
law  according  to  which  the  marriage  could  have  been  supported ; 
and  it  is  noteworthy  that  no  attempt  was  made  by  the  man 
.(who  was  actually  the   vice-consul)  to  avail  himself  of  the 
provisions  of  the  Consular  Marriages  Act  (12  &  13  Vict.  Ci  68) 
(infrd). 

Sottomayor  v  De  Barros,{a)  the  next  case  on  this  subject, 
comes  almost  exactly  within  the  meaning  of  the  distinction 
drawn  by  Lord  Campbell  in  Brook  v.  Brook,  just  cited-  The 
parties  jbhere  were  domiciled  Portuguese,  forbidden  by  Portuguese 
law  to  intermarry  at  all.  Sir  R.  Phillimore,  in  the  court  of 
first  instance,  held  that  their  marriage  celebrated  in  England 
was  valid,  conceiving  himself  to  be  bound  by  the  decision  in 
Sinonin  v.  Maillac.(b)  The  Court  of  Appeal,  however,  reversed 
his  judgment,  holding  that  as  the  parties  were  absolutely  for? 
bidden  to  marry  by  the  law  of  their  domicil,  th,ey  could  not 
escape  from  this  prohibition  by  transient  presence  and  cele* 
bration  in  England,  and  that  the  possibility  of  escaping  from 
Portuguese  law  by  a  Papal  dispensation  was  immaterial  The 
wording  of  the  judgment  of  the  Court  of  Appeal  rested  on  the 
more  than  questionable  principle  (0)  that  the  capacity  of  a 
person  to  contract  was  tested  ^^by  his  personal  law ;  but  the 
distinction  between  this  case 'lu^d.  that  of  Sifk^Tim  V.  Mdillac  is 
plain,  and  the  actual  result  of  •''the  decision  of  the  Court  of 
Appeal  is  clearly  in  accordance  Vith  Brook  v.  Brook.(d) 

The  moat  recent  decision  on  this'liranch  of  the  subject  is  Be 
Wilton  V.  Montefiore,(e)  in  which  it  wis*  decided  that  a  mar- 
riage between  a  woman  and  her  maternal  uncle  (both  being 

(a)  37  L.  T.  415  ;  Fenton  v.  LiringntoTie,  5  Jur.  N*/'*^/  3183.  Sottomayor  v.  De 
Barrot  was  decided  by  the  Court  of  AppeaBkl  on  the  awbir.ption  that  the  domioil 
was  Portuguese.  The  decision  having  been  on  the  pl^ddings  only,  the  case  was 
remitted  for  trial  to  the  Probate  Division.  Hannen,  J.,  found  that  the  domioil  of 
the  respondent  was  in  fiict  English^  and  the  petition  waK,  ultimately  dismissed  ; 
JSottomayor  v.  De  Barros  (2),  5  P.  D.  94 ;  49  L.  J.  P.  &  M.  i.       ' . 

{b)  2  8w.  &  Tr.  67.  (c)  Ante^  p.  74 ;  infrd,  chat.-vli,  (ii.)         -      - 

id)  9  H.  L.  C.  216. 

(e)  De  Wilton  v.  Montefiore,  1900,  2  Gh.  481.  Cf,  the  extra  judicial  language  of 
Lord  Cairns,  C,  in  the  House  of  Lords,  quoted  from  Hansard,  infrc,  p.  107. 
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Pabt  I.     Jews),  valid  by  Jewish  custom  and  by  the  law  of  the  place  of 
—   *    celebration,  was  governed  as  to  its  validity  by  the  law  of  the 

^^'  iv>  domicil  of  the  parties.  Such  domicU  being  English  the  mar- 
riage  was  held  void.  Probably  the  same  result  would  have 
been  arrived  at,  if  the  domicil  of  the  woman  only,  or  of  the 
man  only,  had  been  English.  If  such  marriage  had  been  per- 
mitted by  the  law  of  the  domicil  of  the  man,  it  would  have 
been  begging  the  question  to  say  that  the  law  of  his  domicil 
should  prevail ;  because,  imless  he  became  the  woman's  true 
husband,  the  law  of  his  domicil  could  not  affect  her. 

Buding  v.  Simth,(a)  though  one  of  the  earliest  cases  on  this 
subject,  having  been  decided  by  Lord  Stowell  in  1821,  has 
been  purposely  left  for  consideration  until  the  tendency  and 
principles  of  the  modem  decisions  had  been  sufficiently 
indicated.  That  was  a  marriage  celebrated  at  the  Cape  of 
Good  Hope  while  under  military  occupation  of  the  British 
forces  immediately  after  its  acquisition,  and  the  ceremony 
was  performed  by  the  chaplain-general  under  the  sanction 
of  the  military  authorities,  according  to  British  forms.  Both 
the  contracting  parties  were  British  by  nationality  and  domicil. 
The  validity  of  the  marriage  was  impeached  on  two  grounds ; 
first,  that  the  Dutch  law,  as  the  lex  lod  celebrationis,  prohibited 
the  parties  from  marrying  at  their  respective  ages  without  the 
consents  of  parents  and  guardians,  which  had  not  been  ob- 
tained; and,  secondly,  that  the  ceremony  had  not  been 
performed  according  to  the  forms  required  by  the  same  law. 
According  to  the  principles  already  stated,  it  will  be  seen  that 
the  lex  loci  celebrationis  was  primd  fcucie  the  law  to  decide 
both  these  questions,  but  in  the  particular  case  there  were 
exceptional  circumstances  to  be  considered.  By  the  capitu- 
lation of  the  colony  it  had  been^  stipulated  that  the  conquered 
should  retain  certain  privileges. /including  the  enjoyment  of 
their  own  laws  and  customs, '  alid  Lord  Stowell  deduced  from 
this  that  the  lex  loci  had  l^edn  altered  for  all  others  except 
those  in  whose  favour  .t&e'-  stipulation  was  made — that  for 
British  domiciled  subjee'bs*  with  the  British  forces,  in  short, 
the  lex  loci  was  in  faot  British.  On  this  view  the  decision  was 
not  that  the  lex  doyvic^i  must  prevail  in  such  matters  when  in 
conflict  with  the  he  lod,  but  that  the  law  common  to  the  parties 
had,  under  thd -.peculiar  circumstances  of  the  case,  taken  the 
place  of  the  lattQrl  The  case  of  Harford  v.  Morris,{a)  decided 
in  the  san^ertyear,  similarly  depended  upon  the  exceptional  facts 

\  V-  (»)  2  Hagg.  Cons.  371. 
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in  it,  which  render  it  of  no  ^authority  on  the  question  of  the    J^^"^  ^' 
competition  of  the  law  of  the  domicil  and  that  of  the  place  of       — 
celebration.  Cap.  IV. 

So  far  as  British  subjects  are  concerned,  special  provision  has 
been  made  by  statute  for  the  validity  of  marriages  abroad 
according  to  English  forms.  By  4  Greo.  IV.  c.  91,  it  was 
enacted  and  declared  that  all  marriages  solemnised  by  a 
minister  of  the  Church  of  England  (a)  in  the  chapel  or 
house  of  any  British  Ambassador  or  Minister,  or  in  a  chapel 
or  house  of  any  British  factory  abroad,  or  within  the  British 
lines  of  any  British  army  abroad,  shall  be  as  valid  as  if  duly 
solemnised  in  the  United  Eongdom  with  the  forms  (there) 
required.  The  statute  purports  to  be  declaratory;  and,  so 
far  as  the  precLacts  of  British  legations  are  concerned,  the 
legality  of  such  marriages  depends  (apart  from  the  statute) 
on  the  principles  of  extra-territoriality.(&)  So  far  as  it  relates 
to  marriages  within  the  lines  of  British  troops  abroad,  it  is 
based  on  the  Common  Law,  which  allowed  such  marriages  when 
there  was  hostile  occupation  of  a  foreign  soil,(c)  and  probably 
also  when  the  occupation  was  friendly.(r{) 

The  same  doctrine  applies  to  other  cases  of  necessity.(«) 

Ships  of  war,  even  in  foreign  territorial  waters,  are  regarded  as 
integral  parts  of  the  dominions  of  their  Sovereign,  for  marriage  as 
for  other  purposes.  It  has  been  held  that  the  statute  4  Geo.  lY. 
c.  91  appHes  to  cases  where  the  nationality  of  the  husband 
only  was  British,  and  that  both  his  domicil  and  the  nationality 
of  the  wife  were  immateriaL(/) 

But  one  at  least  of  the  contracting  parties  must  be  a  British 
subject ;  {g)  and  it  would  be,  perhaps,  difl&cult  to  support 
such  a  marriage  in  cases  where  an  Englishwoman  was  married 
abroad  to  a  foreigner  both  by  nationality  or  domicil.  The 
question  would  probably  depend  upon  the  view  taken  of  the 
marriage  by  the  foreign  law,  being  the  law  of  the  matrimonial 
domicil. 

The  Act  of  4  Greo.  c.  91,  being  applicable  only  to  British 
legations,  British  lines,  and  British  factories^  it  was  found 
expedient  to  pass  a  wider  statute.  The  Consular  Marriage  Act 
1849   (12  &   13  Vict.  c.  68)  was  accordingly  passed,  which 

(a)  See  now  the  Foreign  Marriage  Act  1892,  printed  in  the  appendix  to  this 
chapter. 
(p)  Vide  infrh^  chap.  y.  (iii.) 
(J)  Bex  y.  Inhabitants  of  Brampton^  10  East,  282. 
(i)  Bum  V.  Farrar^  2  Hagg.  Cons.  369. 
(e)  As  in  Lindo  v.  Belieario,  I  Hagg.  Cons.  216. 
(/)  Be  Wright' Ji  Tnuts,  25  L.  J.  Ch.  at  p.  631. 
(g)  Pertreis  v.  Tondear,  i  Hagg.  Cons.  136. 
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Part  I.     legalised  all  marriaGfes  (where  bokth  or  one  of  the  parties  was  a 
—   '    British,  subject)  which  should  he  solemnised  at  the  British  cour 

Cap.  IV.  sulate,  according  to  any  forms  and  ceremonies,  after  certaii^ 
prescribed  notices.  In  marriages  not  according  to  the  rites  of 
the  Church  of.  England,  certain  essential  declarations  are 
prescribed  as  part  of  the  ceremoity  by  s.  9.(a)  In  1890  the. 
Marriage  Act  1890  (53  &  54  Vict.  c.  47)  was  passed,  and  in 
1 89 1  the  Foreign  Marriage  Act  1891  (54  &  55  Vict.  c.  74); 
but  both  these  statutes,  as  well  as  the  4  Geo.  IV.  c.  91  and 
the  12  &  13  Vict.  0.  61  (as  also  the  Consular  Marriage  Act 
1868),  were  superseded  and  repealed  by  the  Foreign  Marriage 
Act  1892,  which  purports  to  be  a  consolidation  or  code  of  thQ 
British  law  applicable  to  the  subject.  The  general  scheme  of 
the  Act  is  to  provide  that  all  marriages  celebrated  abroad 
between  parties  one  of  whom  at  least  is  a  British  subject  before 
fi  "  marriage  officer  "  in  the  manner  provided  by  the  Act  shall 
be  as  valid  as  if  duly  solemnised  in  the  United  Kingdom 
according  to  law.  "  Marriage  officers "  under  the  Act  are 
authorised  and  appointed  by  warrant  from  the  Secretary 
for  State,  and  may  be  ambassadors,  consuls,  govemor?^ 
commissioners,  or  any  other  persons  appointed  under  the 
marriage  regulations  to  be  issued  under  the  Act.  By  s.  19 
of  the  Act,  a  marriage  officer  shall  not  be  required  to 
solemnise  a  marriage,  if  in  his  opinion  .the  solemnisation 
thereof  would  be  inconsistent  with  international  law  or  th^ 
comity  of  nations.  A  code  of  regulations  under  this  Act  has 
been  made  by  Order  in  Council  (dated  October  28,  1892), 
and  will  be  found  set  out  in  the  Statutory  Rules  and  Orders 
for  1892,  pp.  625-632,  with  a  schedule  of  forms.(J)  The 
statute  itself  is  printed  at  the  end  of  this  chapter. 

It  has  been  held  under  this  statute  that  a  marriage  cele- 
brated in  France,  between  an  Englishwoman  domiciled  in 
England  and  a  Frenchman  domiciled  iii  France,  was  valid  by 
English  law,  although  it  had  been  declared  null  in  France  for 
non-compliance  with  the  forms  of  the  lex  loci,(c) 

It  is.  plain  that  the  validity  given  to  marriages  abroad  by 
statutes  such  as  these,  cannot  claim  recognition  in  any  courts 
other  than  those  of  the  Legislature  which  passed  the  statutes, 
otherwise  than  by  treaty.     Such  recognition  may  sometimes  be 


{a)  "  Consul "  under  this  Act  includes  "  acting-consul,"  31  &  32  Vict.  c.  61. 

(b)  See  also  the  Order  in  Council  (Foreign  Marriages)  1895  (St.  Rules  and 
Orders,  1895.  p.  450),  and  as  to  consular  marriage  fees  in  China  and  Japan,  St. 
Rules  and  Orders,  1900,  pp.  34,  ^5. 

(c)  Hay  V.  Nartheote^  1900,  2  Ch.  262. 
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given  to  them  in  cases  where    the    matrimonial    domicil  is     part  L 
British  as  well  as  the  nationality  of  the  parties,  but  it  cannot      ^sbsonb. 
be  relied  upon.      The  province  of   the    lex  domicilii  is  the     Cap.  iv. 
**  essentials  "  of  the  marriage,  and  has  nothing  to  do,  in  strict- 
ness,  with  the  forms  of  celebration. 

The  Greek  Marriages  Act  1884  (47  &  48  Vict.  c.  20),  is 
an  almost  imique  instance  of  validity  being  given  to  marriages 
not  contracted  to  local  forms,  by  ex  post  facto  legislation.  The 
retrospective  law  being  the  lex  loci  celebrationis,  it  may  fairly  be 
argued  that  such  cases  ought  to  be  regarded  by  all  Courts 
as  if  the  local  law  had  existed  at  the  time ;  but  it  is  impossible 
to  predict  the  view  which  might,  be  taken  of  this  legislation 
by  a  foreign  tribunaL(a) 

It  has  been  seen  above  that  the  English  law  still,  following  Marriage 
tbe  principle  of  Brook  v.  Brook,(h)  refers  the  essentials  of  a^hfchthe  * 
marriage  to  the  law  of  the  domicil.  This  must,  however,  h^  lex  fori 
taken  subject  to  the  qualification  that  it  will  not  allow  any-^u^, 
thing  to  be  call^ed  marriage,  either  by  the  law  of  the  domicil 
or  the  place  of  celebration,  which  it .  does  not  itself  recognise 
as  such;  and  accordingly,  in  Hyde  v.  Hyde,(c)  the  Probate 
and  Divorce  Court  refused  to  acknowledge  a  Mormon  mar- 
riage apparently  celebrated  in  Utah,  though  both  the  con- 
tracting parties  were  single  at  the  time  of  the  so-called 
marriage,  and  had  never  assumed  to  contract  another.  It 
was  said  in  that  case  by  the  Judge-Ordinary  (Sir  C.  Cresswell) 
that  a  marriage  in  Christendom  was  an  entirely  different 
thing,  both  in  its  'essence  and  incidents,  from  what  was  called 
a  marriage  in  a  country  where  polygamy  was  practised ;  and 
he  referred  to  the  case  of  Ardaseer  Gursetjee  v.  Perozeboye,(d) 
where  the  Privy  Council  held  that  Parsee  marriages  were  not 
within  the  force  of  a  charter  extending  the  jurisdiction  of  the 
Ecclesiastical  Court  to  her  Majesty's  subjects  in  India  ''so 
far  as  the  circumstances  and  occasions  of  the  said  people  shall 
require." 

The  same  principle  must  of  course  be  applied  to  incestuous 
marriages ;  but  the  question  how  far  the  incestuous  character 
of  the  marriage  is  to  be  determined  by  the  lex  fori,  as  distin- 
guished   from  the  lex  domicilii,  has  been  much  debated,  and 

(a)  So  far  as  the  limits  of  the  British  Empire  are  ooncemed,  retrospective  legisla- 
tion as  to  the  ralidity  of  marriages  is  given  a  wider  recognition  by  the  Colonial 
Marriages  Vididity  Act,  1865  (28  &  29  Vict.  c.  64). 

(ft)  9  H.  L.  C.  193.  {c)  L.  R.  I  P.  &  D.  130. 

.  {d)  10  Moo.  P.  C.  375,  419.  So  with  regard  to  a  marriage  in  native  form  with 
a  native  woman  in  South  Africa,  belonging  to  a  tribe  which  practised  polygamy  ; 
{Bethell  v.  Hildyard^  38  Ch.  Div.  320).  But  a  Japanese  marriage  has  been  re- 
cognised, though  not  Christian  (jBrinkley  v.  Attorney- General,  15  P.  D.  76). 
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pabt  I;  has  not  until  recently  been  expressly  decided  by  any  English 
BBS0N8.  Qq^j.^  i^  i^Q^^  however,  now  been  held  that,  "  incestuous  "  for 
Cap.  IV.  this  purpose  means  incestuous  by  the  general  consent  of 
Christendom ;  and  on  this  ground  a  marriage  with  a  deceased 
husband's  brother,  valid  by  the  law  of  the  domicil  of  the  parties, 
has  been  recognised  in  this  country.(a)  It  is  obvious  that  the 
principle  of  this  decision  must  be  applicable  to  the  commoner 
case  of  marriage  with  a  deceased  wife's  sister ;  and  in  face  of 
the  fact  that  Colonial  statutes  recognising  the  validity  of  such 
marriages  have  repeatedly  received  the  sanction  of  the  Crown, 
it  would  have  been  difficult  even  before  In  re  Bozdli  to  have 
maintained  the  contrary  view.  The  most  authoritative  exposi- 
tion of  English  views  on  this  subject  are  to  be  found  in  the 
judgments  of  Lord  Campbell  (C)  and  Lord  Cranworth  in  Brook 
V.  Brook,(b)  in  which  case  it  was  expressly  decided  that  a 
marriage  solemnised  in  Denmark  (where  such  marriages  are 
valid)  between  a  man  and  his  deceased  wife's  sister,  both  parties 
being  domiciled  in  England,  was  null  and  void. 

Per  Lord  Campbell  (C.) ;  "  A  marriage  between  a  man  and  the 
sister  of  his  deceased  wife,  both  being  Danish  subjects  domiciled 
in  Denmark,  may  be  good  all  over  the  world ;  and  this  might 
likewise  be  so,  even  if  they  were  native-bom  English  subjects, 
who  had  abandoned  their  English  domicil,  and  were  domiciled 
in  Denmark." 

Per  Lord  Cranworth :  "  The  rule  in  this  country,  and  I 
believe  generally  in  all  countries,  is  that  the  marriage,  if  good 
in  the  country  where  it  was  contracted,  is  'good  everywhere ; 
subject,  however,  to  some  qualifications,  one  of  them  being  that 
the  marriage  is  not  a  marriage  prohibited  by  the  laws  of  the 
country  to  which  the  parties  contracting  matrimony  belong." 
The  judgment  of  the  Lord  Chancellor  shows  that  "  belong  "  in 
this  sentence  means  ''  belong  by  domicil." 

Story  ("Conflict  of  Laws,"  §§  113,  114),  after  stating 
the  general  proposition  that  marriages  valid  where  they  are 
contracted  are  valid  everywhere  (a  proposition  which  in 
English  law  must  be  confined  to  formalities),  proceeds, 
"  Christianity  is  understood  to  prohibit  polygamy  and  incest ; 
and  therefore  no  Christian  country  would  recognise  polygamy 
or  incestuous  marriages.  But  when  we  speak  of  incestuous 
marriages,  care  must  be  taken  to  confine  the  doctrine  to  such 

(p)  In  re  Bozelli,  1902,  I  Ch.  7J1.  As  to  polygamous  unions,  seeBethellv.  ffild- 
yard^  38  Ch.  220 ;  Hyde  v.  Hyde^  L.  B.  i  P.  &  M.  130 ;  Brinkley  v.  Aitomey- 
General,  IS  P.  D.  76. 

(b)  Brook  v.  Brook,  7  H.  L.  C,  1861,  193,  212,  224,  226. 
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cases  as  by  the  general  consent  of  all  OhristeDdom  are  deemed     pabt  l 
incestuous."     Of  this  passage  Lord  Cranworth  approves,  saying      ^fi^**- 
that  when  correctly  interpreted,  it  is  strictly  concurrent  to  the     Cap.  IV. 
law  of  nations.(a)     It  must  not,  however,  be  overlooked,  that 
Lord  St.  Leonards  in  the  same  case  took  a  different  view ;  and 
expressed  an  opinion  that  marriages  within  the  degrees  of 
affinity  prohibited  by  English  law  were  to  be  regarded  as  con- 
trary to  the  law  of  God,  and  on  the  same  footing  as  incestuous 
imions.     Both    these    expressions  of  opinion,  however,  were 
unnecessary  to  the  decision  of  the  case  then  before  the  Court ; 
which  was  that  of  a  marriage  (within  the  prohibited  degrees) 
of  a  man  and  woman  whose  domicil  was  English. 

The  principle  that  a  marriage  between  persons  who  were 
forbidden  to  intennarry  by  the  law  of  their  domicil  is  invalid 
wherever  celebrated,  was  extended  in  Sottomayor  v.  De  Barro8(b) 
(1877)  ^^  ^^®  ^^^  ^^  ^^^^  cousins  domiciled  in  Portugal,  and 
forbidden  by  the  law  of  that  country  to  intermarry.  In  a  later 
stage  in  the  same  litigation,  it  was  ascertained  that  the 
domicil  of  the  husband  at  the  time  of  the  marriage  was 
English;  and  thereupon  the  validity  of  the  marriage  was 
admitted.  It  would  appear  from  the  judgment  of  Sir  J.  Hannen 
that  the  decision  would  have  been  the  same,  if  the  woman  and 
not  the  man  had  been  domiciled  in  England.  It  is,  however, 
manifest  that  such  a  proposition  might  lead  to  most  incon- 
venient consequences.  The  domicil  of  the  man  is  the 
matrimonial  domicil,  when  the  parties  presumably  intend  to 
establish  their  home ;  and  the  claims  of  the  law  of  the  matri- 
monial domicil  to  decide  as  to  the  validity  of  the  marriage  of 
those  who  live  under  its  protection,  are  certainly  stronger  than 
those  of  the  law  of  the  domicil  which  the  woman  has 
abandoned.(c) 

The  language  of  Lord  Cairns  in  the  House  of  Lords  in  1883,' 
though   not    spoken  judicially,  may  be  usefully  cited  here. 
"  My  view  of  the  law  upon  this  point  is  this — that  if  a  man, 
being  domiciled  in  a  colony  in  which  it  is  lawful  to  marry  a 

(a)  JBrook  y.  Brook,  1861,  9  H.  L.  C.  226,  233. 

{b)  Sottomayor  v.  De  Barros^  3  P.  D.,  1877,  I ;  S.  C,  1879,  S  ^'  ^*  94-  And 
cf.  Matte  V.  Mette^  i  Sw.  and  Tr.  416. 

(c)  Dicey  ("  Confl.  of  Laws,"  ed.  1896,  p.  626)  treats  the  question  as  still  open.  *'  It 
is  iM>s8ible  "  (he  says)  **  that  a  marriage  may  be  valid  though  the  husband  alone 
has  capacity  to  marry/*  "according  to  his  lex  domicilii.''*  And  again  (p.  646), 
"A  marriage  celebrated  in  England  is  possibly  not  rendered  invalid  by  the  in- 
capacity of  the  wife  according  to  the  law  of  her  domicil,  if  the  husband,  being 
domiciled  in  England,  is  by  English  law  under  no  incapacity  to  marry  the  wife." 
So  far,  however,  as  the  judgment  in  Sottomayor  v.  De  Barros  is  concerned  (5  P.  D. 
94,  104),  it  is  difficult  to  see  that  Sir  J.  Hannen  intended  to  leave  any  doubt  as  to 
the  case  last  suggested. 
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J>ABT  I.     deceased  wife's  sister,  does  marry  his  deceased  wife's  sister,  his 
.PEBsoNs.    marriage  with  her  is  good  all  the  world  over ;  whereas  if  the 
Cap.  IV.     man  is  a  domiciled  Englishman  not  domiciled  in  the  colony, 
but  merely  resident  there,  his  marriage  with  his  deceased  wife's 
sister  in  such  circumstances  is  bad  everywhere,  because  he 
carries  the  impediment  of  his  domicil  to  such  a  marriage  with 
him"  (Hansard's  Pari.  Deb.,  June  ii,  1883,  vol.  280,  p.  158): 
MOTiage  In  the  case  of  a  marriage  good  by  the  lex  domicilii  of  the 

lumidlii^  parties,  and  recognised  as  such  by  English  law,  it  would  havis 
legitimacy  of  seemed  primd  fade  that  the  offspring  would  be  regarded  as 
prmg.  legitimate  for  all  purposes.  The  single  case,  however,  of 
inheritance  by  heirship  to  English  land,  requires  consideration. 
It  was  established  in  Birtivhistle  v.  Vardill,(a)  that  in  order  to 
take  as  an  heir  of  English  land,  the  claimant  must  be  not  only 
legitimate  by  the  law  of  his  domicil,  but  bom  in  lawful  wedlock 
("  ex  justis  nuptiis  procreatus'^  Co.  Litt.  7  b.).  It  was  accordingly 
decided  that  the  son  of  parents  domiciled  in  Scotland,  bom 
before  marriage,  but  legitimated  according  to  Scotch  law  per 
subsequent  matrimonium,  could  not  inherit  land  in  England.  The 
case  of  a  son  bom  after  marriage,  such  marriage  being  good  by 
the  lex  domicilii  but  invalid  by  the  lex  sitHs  of  the  land,  is  or 
should  be  governed  by  different  considerations.  The  most 
obvious  example  is  that  of  the  issue  of  a  Colonial  marriage 
with  a  deceased  wife's  sister,  valid  by  the  law  of  the  domicil 
of  the  parties.  In  the  absence  of  authority  it  would  have 
seemed  that  such  a  marriage  would  have  been  accepted  as 
justcB  nuptue  by  English  law ;  and  it  has  just  been  shown  that 
for  all  purposes  other  than  those  of  heirship  it  would  be  so 
accepted.  Nevertheless,  such  authority  as  exists  is  against  the 
right  of  the  child  of  such  a  marriage  to  succeed  to  English  land 
and  as  heir.(J)  Fe7Uon  v.  Livingstone  is  the  only  case  of  those 
*  cited  which  related  to  a  marriage  with  a  deceased  wife's  sister, 
the  others  being  instances  of  post-nati  claiming  to  have  been 
legitimated  per  subsequent  matrimonium.  The  House  of  Lords, 
sitting  as  a  Scotch  Court  of  ultimate  appeal,  did  undoubtedly 
decide  that  the  right  of  the  claimant  to  inherit  Scotch  land, 
must  be  decided  by  the  lex  sitHs,  and  not  by  the  law  of  his 
domicil ;  and  the  case  was  remitted  to  the  Court  of  Session  to 
ascertain  the  Scotch  law  on  the  subject,  which  had  been 
assumed   for   the   purposes   of  argument.      The    judgments, 

{a)  Birtwhiiftle  v.  Vardill^  7  CI.  &  F.  851.     See  this  case  discussed  in  Be  Good- 
matCs  TVvstJi^  1 881,  17  Ch.  D.,  and  especially  by  James,  L.J. 

.  (b)  Fpfiton  V.  Lirinffttone,  1859,  3  Macq.  497  ;  Dicey,  "Confl.  of  Laws,"  p.  498 ; 
citing  an  opinion  of  Professor  Westlake  from  a  Parliamentary  paper,  April  3,  1876, 
No.  145  ;  BirtwhiHle  v.  Vardill,  7  CI.  &  F.  851  ;  i?«  Don's  Estate,  27  L.  J.  Ch.  98. 
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however,  render  it  plain  that  the  Court  meant  the  lex  sitHs  speak*     Pabt  i. 
ing  for  itself,  and  not  as  adopting  the  lex  domicilii.(a)     It  seems     ^^^^^^' 
therefore  impossible  to  contend  with  any  hope  of  success,  if     Cap.  iv. 
Fe7ito7i  V.  Livingstone  is  to  be  regarded  as  a  binding  authority, 
that  the  child  of  a  marriage  with  a  deceased  wife's   sister, 
though  legitimate  by  the  lex  domicilii  for  all  purposes  and  by 
the   law  of  England  for  all  purposes  save  this,  can  inherit 
English  land  as  heir. 

The  tendency  of  recent  cases,  however,  has  been  to  enlarge 
the  acceptance  of  the  lex  domicilii,  and  to  confine  the  doctrine 
of  Birtwhistle  v.  Vardill  within  the  strictest  limits.  Thus  a 
devise  of  English  land  to  the  children  of  A.  has  been  held  to 
include  a  child  not  bom  in  wedlock,  but  legitimised  jT^r  mhsequens 
matrimonium  according  to  the  law  of  the  parents*  domiciL(6) 
And  with  regard  to  personalty,  children  similarly  legitimised 
are  entitled  to  take,  either  on  intestacy,(c)  or  by  bequest.(c2) 
The  subject  of  legitimacy  has  already  been  treated  in  more 
detail.(6) 

The  effect  of  privUegia,  or  laws  specially  passed  with  refer-  PrivUegia, 
ence  to  one  or  more  individuals,  depriving  them  of  the  right 
either  of  marrying  or  entering  into  any  other  relation  permitted 
to  other  sane  adults,  is  no  doubt  to  create  an  artificial  incapacity 
of  a  particular  kind,  and  for  certain  purposes.  The  incapacity, 
however,  being  an  artificial  and  not  a  natural  one,  cannot 
demand  recognition  in  other  countries ;  and  the  law  creating 
it  will  be  imperative  only  in  the  tribunals  of  the  sovereign 
Power  by  which  that  law  was  enacted.  The  law  may  direct 
those  Courts  to  refuse .  to  recognise  a  marriage  contracted  in 
any  country  by  the  subject  of  the  privilegium,  or  only  to 
regard  as  invalid  any  marriage  contracted  by  him  within  its 
territorial  jurisdiction.  The  former  has  been  held  to  be  the 
proper  construction  of  the  Royal  Marriage  Act  (12  Geo.  III. 
c.  ii),(/)  the  judges  saying,  in  answer  to  a  question  put  to 
them  by  the  House  of  Lords,  that  that  statute  does  not  enact 
an  incapacity  to  contract  matrimony  within  one  particular 
country  and  district  or  another,  but  to  contract  matrimony 
generally  and  in  the  abstract.  It  creates  an  incapacity 
attaching  itself  to  the  person  of  A.  B.,  which  he  carries  with 
him  wherever    he   goes.     The   difference   between   such    an 

(a)  See  especially  per  Lord  Chelmsford,  3  Macq.  497,  at  p.  559. 
(>)  In  re  Grey*s  Trusts,  1892,  3  Ch.  88. 

(0)  In  re  Ooodman^s  TrustSf  1881,  17  Oh.  D.  266,  disapproving  Bayes  v.  Bedale,  i 
H.  &  M.  798. 

.  (d)  In  re  Andros^  1883,  24  Ch.  D.  637. 
(e)  Ante^  pp.  89-96. 
(/)  Ttie  Sitssex  Peerage  Casein  01.  &  F.  85. 
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Cap.  IV. 

Acts  of 
attainder. 


enactment  and  the  ordinary  Marriage  Acts,  which  require  certain 
consents  as  necessary  preliminaries  to  a  valid  marriage  in  a 
certain  country,  has  been  ahready  pointed  out.(a)  British 
Acts  of  attainder,  on  the  other  hand,  though  they  may  possi- 
bly render  the  attainted  person  incapable  of  contracting  a  valid 
marriage  within  the  dominions  of  the  Crown,  do  not  claim  any 
extra-territorial  recognition  as  to  marriages  contracted  abroad, 
nor  are  such  foreign  marriages  regarded  as  invalid  even  by 
British  Courts.(J)  "  It  would  be  a  most  revolting  conclusion 
to  come  to,"  says  Erie,  C.J.,  in  the  case  cited,  **  that  the  mar- 
riage of  a  man,  who  was  capable  of  contracting  in  the  land  in 
which  he  was  living,  with  a  woman  who  was  bom  and  brought 
up  in  that  land,  and  who  might  even  have  been  ignorant  of 
her  husband's  attainder,  was  invalid,  and  their  children 
illegitimate,  because  the  man  had  been  attainted  before  he 
went  abroad.  If  such  were  the  law,  I  should  not  shrink  from 
enforcing  it ;  but  I  believe  that  it  is  not  the  law  of  our  land, 
though  it  is  said  to  be  the  law  of  France.*'(c)  The  more 
correct  view,  indeed,  appears  to  be  that  a  British  Act  of 
attainder  does  not  even  incapacitate  the  attainted  person  from 
contracting  a  valid  marriage  in  England,  or,  at  any  rate,  that 
it  renders  such  a  marriage  voidable  merely,  and  not  void.(d) 

On  analogous  principles,  it  has  been  held  that  where  a 
marriage  has  been  dissolved  by  the  forum  domicilii  and  the 
law  of  the  domicil  professes  to  render  the  guilty  party 
incapable  of  re-marriage  during  the  lifetime  of  the  divorced 
spouse,  the  artificial  incapacity  which  it  professes  to  create 
will  not  be  required  in  an  English  court.  The  marriage  must 
either  be  dissolved  for  all  purposes,  or  not  at  all ;  and  the 
children  of  a  second  marriage  contracted  during  the  existence 
of  the  prohibition  are  consequently  legitimate.(«) 

It  should  be  observed,  however,  that  in  the  case  cited  the 
second  marriage  was  contracted  in  England.  It  would  be 
difficult  to  contend  for  the  validity  of  a  second  marriage  in 
the  State  whose  law  imposed  the  disability,  and  in  a  case 
where  the  new  matrimonial  domicil  was  the  same  as  that  of 
the  first  or  dissolved  marriage. 

(a)  AiAe^  p.  99 ;  and  see  Compton  ▼.  Bearcroft^  Bull.  N.  P.  6th  ed.  1 13.  2  Ha^g. 
Cons.  443,  n.  ;  llderton  v.  Jlderton,  2  H.  Bl.  145. 

(JO  Kynnaird  v.  Leslie,  L.  R.  i  C.  P.  389. 

(c)  Kynnaird  ▼.  Leslie^  L.  B.  I  0.  P.  389.  Vide  Hobhy*s  Gue^  itib  nath, 
Boretton  and  Adams,  N07,  158 ;  4  Leon.  5  ;  Palm.  19 ;  Collingvoood  v.  Pa^se,  i  Vent 
4!3  ;  Bridg.  410. 

{d)  Per  Willes,  J.,  in  Kynnaird  y.  Leslie,  L.  R.  i  C.  P.  389,  400;  PkUUps  v. 
I^e,  L.  B.  6  Q.  B.  7. 

(e)  Scott  y.  Attorney- QeneraZ,  L.  R.  11  P.  D.  128. 
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Pabt  I. 
Persons. 


Cap.  IV. 
•  SUMMARY. 

Marriage  is  governed,  as  to  its  essentials  by  the  law  of  the 
domicil  of   the  parties ;    as  to  its  forms  by  the  law  of    the  pp.  9S-102. 
place  of  celebration. 

The  law  of  the  domicil  of  the  parties  is  the  proper  law  to 
decide  whether  the  marriage  can,  by  the  use  of  any  forms, 
ceremonies,  or  preliminaries,  be  effected. 

The  law  of  the  place  of  celebration  is  the  proper  law  to 
decide  what  forms,  ceremonies,  or  preliminaries  shall  be 
employed. 

If  the  law  of  the  matrimonial  domicil  is  such  that  the 
marriage  cannot  be  effected  by  obeying  its  directions,  but  can 
be  effected  by  obtaining  a  dispensation  from  its  prohibitiona, 
the  marriage  cannot,  in  the  absence  of  such  dispensation,  be 
legalised  by  the  law  of  the  place  of  celebration. 

The  law  of  any  country  may,  and  the  English  Royal  Marriage 
Act  does,  not  only  prohibit  certain  persons  from  contracting 
marriage  in  England  except  on  certain  prescribed  conditions,  p.  109. 
but  refuse  to  recognise  any  marriage  contracted  by  such  per- 
sons elsewhere  when  these  conditions  have  not  been  complied 
with. 

Marriage,  to  be  recognised  by  an  English  Court,  must  be 
that  which  is  recognised  as  marriage  by  Christendom,  and  not  p.  105. 
a  mere  disguise  for  illicit  intercourse  or  criminal  incest. 

(b)  DissoliUion  of  the  Marriage, — Under  this  head  it  is  neces- 
sary to  consider,  in  the  first  place,  what  divorces  by  foreign 
tribunals  will  be  recognised  as  valid  by  English  law,    and, 
secondly,  what  marriages  the  English  Court  will  assume  juris- 
diction to  dissolve.     On  the  first  point,  tbe  English  law  is  Foreign 
jfrequently  loosely  expressed  by  saying  that  an  English  mar-  ^^^^t^ 
riage  cannot  be  dissolved  by  a  foreign  Court  or  authority ;  and  aa  BngiUh 
that  any  decree  purporting  to  effect  such  dissolution  must  be  ™*"'^^^®» 
regarded  as  a  nullity,  (a)     Lolleys  Case(b)  is  the  authority  com- 
monly cited   in   support  of   this    proposition,  and,  as  far  as 
regards  a  marriage  celebrated  in  England  in  which  the  domicil 
of  the  husband  remains  English,  it  is  undoubtedly  correct. 
Unless  the  parties  are  bona  fide  domiciled  under  the  foreign 

(a)  Bee,  e,g,^  the  judgment  of  Kindersley,  V.C.,  in  WiUorC$  Tnuts^  L.  B.  i  £q. 
247.  {h)  I  Buss.  &  By.  237. 
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Part  l     jurisdiction  which  assumes  to  dissolve  their  marriage  at  the 
Pmsons.    |.-jj^q  q£  g^^]^  attempted  dissolution,  it  is  quite  clear  that  the 

Cap.  IV.  English  Courts  will  not  recognise  the  validity  of  any  such 
^^^  divorce.  Lolley's  Case,  in.  which  a  man  who  was  convicted 
if  the  domicii  of  bigamy  for  having  married  again  in  England  after  a 
?/EnKH^**^  Scotch  divorce  from  an  English  marriage,  was  followed  in  Conway 
V.  Beadcy,(oL)  expressly  upon  the  ground  that,  so  long  as  the 
parties  remain  domiciled  in  England,  no  Scotch  divorce 
of  an  English  marriage  can  be  recognised  by  English  law. 
Dr.  Lushington  in  that  case  expressed  a  strong  opinion  that 
the  principle  which  denied  recognition  to  such  divorces  had 
no  application  to  cases  where  the  parties  were  domiciled  at 
the  time  in  the  country  whose  tribunals  assumed  to  divorce 
them.  So,  in  Dolphin  v.  Rohins^Q))  a  Scotch  divorce  of  an 
English  marriage,  where  the  parties  were  not  domiciled  in 
Scotland,  but  had  gone  there  for  a  time  to  found  a  jurisdiction 
according  to  Scotch  law,  was  held  invalid.(c)  And  in  the 
more  recent  case  of  Shaw  v.  Atiorney-Qeneralld)  where  a  woman 
had  left  her  English  husband  in  England,  and,  after  a  residence 
of  two  or  three  years  in  America,  obtained  a  divorce  there,  her 
husband's  domicii  continuing  English,  her  second  marriage  in 
America  was  held  invalid. 
Divorce  by  In  none  of  the  cases  cited  in  the  preceding  paragraph  had  it 

am^^ih!  heen  decided  that  an  English  marriage  cannot  be  dissolved  by 
a  foreign  tribunal  where  the  parties  at  the  time  of  the  divorce 
are  bond  fide  domiciled  in  that  foreign  State.  Unquestionably, 
however,  the  decision  of  Lord  Brougham  in  McCarthy  v.  Decaix  (e) 
must  be  regarded,  as  intending  to  lay  down  such  a  rule.  It 
must  be  remembered,  however,  that  this  case  was  decided  in 
1 83 1,  when  divorce  it  vinculo  was  not  recognised  in  England 
by  the  Ecclesiastical  Courts ;  and  the  difficulty  of  admitting 
the  power  of  a  foreign  tribunal  to  dissolve  an  English  marriage 
was  therefore  greater  than  at  present  Since  the  judgment  of 
the  House  of  Lords  in  Harvey  v.  Famie,{f)  this  case  can  no 
longer  be  regarded  as  law.  Even  before  the  judgment  referred 
to,  McCarthy  v.  Decaix  had  been  treated  as  open  to  question* 
Warrender  v.  Warrender(g)  was,  it  is  true,  a  decision  on  Scotch 
law,  but  the  House  of  Lords  there  clearly  held  that  it  was 

(a)  3  Hagg.  Eccl.  Rep.  639. 
•  (h)  7  H.  L.  C.  390 ;  PiU  v.  PiU,  4  Macq.  627. 

{c)  Shaw  V.  Oould,  L.  B.  3  H.  L.  55  ;  Tollentache  v,  Tollemache^  i  S.  &  T.  557  ; 
28  L.  J.  P.  &  M.  2. 

{d)  L.  B.  2  P.  &  D.  156.  {e)  2  B.  &  M.  614.  .   . 

.  (/)  6  P.  D.  35  ;  S.  C.  on  appeal,  8-App.  Cas.  43,  52. 

(g)  2  CI.  &  F.  529. 
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competent  for  the  Scotch  Courts  to  decree  a  divorce  between     Pabt  l 
parties  domiciled  in  Scotland  whose  marriage  had  been  cele-     ^'^^^*- 
brated   in  England.     The  same  principle  had  been  adopted     cap.  it, 
both  in  Irish  (a)  and  Scotch  Courts.(6)     The  existing  English 
law  on  the   subject   was   perhaps   best   summarised   by  the 
Judge-Ordinary  Lord  Penzance  in  Sfuiw  v.  AUomey-General  (c)  in 
1870.     "First,"  he  says,  " Lollet/'a  Case  has  never  been  over- 
ruled.    Secondly,  in  no  case  has  a  foreign  divorce  been  held  to 
invaUdate  an  English  marriage  between  English  subjects  where 
the   parties  were   not   domiciled   in    the   country  by   whose 
tribunals  the  divorce  was  granted.     Whether,  if  so  domiciled,  Foreign 
the   English   Courts  would  recognise  and  act  upon  such   a^ngSsh^ 
divorce,  appears  to  be  a  question  not  wholly  free  from  doubt,  marriage  by 
but  the  better  opinion  seems  to  be  that  they  woiild  do  so  ifdmn^Z- 
the  divorce  be  for  a  ground  of  divorce  recognised  as  such  in  "p^  recog- 
this  country,  and  the  foreign  country  be  not  resorted  to  for  the  ° 
collusive  purpose  of  calling  in  the  aid  of  its  tribunals."     In 
the  case  of  Birt  v.  JBoutinez,(d)  before  the  Judge-Ordinary  in 
1868,  the  point  did  not  really  arise,  as  the  parties  had  gone 
through  the  ceremony  of  marriage  twice,  once  in  Scotland  and 
afterwards  in  Belgium  (where  the  husband  was  domiciled),  and 
the  Belgian  divorce  did  not  purport  to  do  more  than  dissolve 
the   Belgian   marriage,  which  according  to  English  law  had 
created  no  new  stattis  between  the  parties.     Nor  was  the  prin- 
ciple at  all  involved  in  the  case  of  Collis  v.  Hector y{e)  which 
only  decided  that  a  Turkish  divorce  had  no  operation  to  inter- 
fere with  the  validity  of  an  English  marriage  settlement  between 
a  domiciled  Turk  and  an  English  lady,  though  it  would  have 
had  that  effect  according  to  the  law  of  Turkey.    The  judgment 
of  Vice-Chancellor  Hall  in  that  case  by  no  means  involved 
the  assertion  that  the  marriage  had  not  been  effectually  dis- 
solved, but  proceeded  on  the  ground  that  the  settlement  was 
an  English  contract,  to  be  expounded  and  dealt  with  according 
to  English  law.     In  the  older  case  of  Ryan  v.  Byan,{f)  the 
validity  of   a   Danish  divorce  of   an   English    marriage   was 
admitted,  the  husband  being  domiciled  in  Denmark,  but  only 
for  the  purpose  of  granting  administration  to  the  widow  of  a 
second  marriage,  no  opinion  being  expressed  as  to  the  general 
principle.     The  singular  case  of  separation  by  vows  of  chastity 


(a)  Afaghse  v.  M^AlU^ter^  3  Jr.  Ch.  604. 

{V)  QeiU  y.  GeiU,  i  Macq.  255  ;  13  Court  Sees.  Cas.  (2nd  Series),  321. 
({?)  L.  B.  2  P.  &  D.  156,  161."    Of,  the  language  of  Lord  Westbury  in  Shaw  v. 
Omld,  L.  B.  3  H.  L.  80. 

L.  B.  I  P.  &  D.  487,  («)  L.  B.  19  Eq. 

')  2  Phill.  Eocl.  332, 

H 
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Pjlbt  I.  arose  in  Connelly  v.  Connelly, (a)  and  was  regarded  as  a  species  of 
Fbbsons.  oonsensual  divorce,  which  the  Court  was  evidently  inclined  to 
Cap..  IV.  consider  must  be  governed  as  to  its  effect  and  permanence  by 
the  law  of  the  domicil  of  the  parties  at  the  time  of  the 
separation,  and  the  allegation  of  the  respondent  was  ordered 
to  be  amended  that  the  facts  relating  to  this  question  might 
be  ascertained. 
Jurisdiction  The  English  law  on  this  subject  having  been  left  in  this 
domi^Ui  now  Uncertain  state,  the  whole  question  came  before  the  Courts  in 
reoogniBed.  i88o  in  the  case  Harvey  v.  Famie,{b)  in  which  all  the  existing 
authorities  were  reviewed.  The  result  of  that  case  was  to 
establish  the  general  principle  that  the  forum  of  the  matri- 
monial domicil  is  competent  to  dissolve  a  marriage  contracted 
in  England,  even  for  a  cause  (such  as  adultery  of  the  hus- 
band) which  is  insufficient  in  itself  to  support  a  claim  for 
divorce  in  England.  The  decision  is  put  by  Lord  Selbome 
upon  the  ground  that  the  marriage  is  contracted  with  a  view 
to  the  matrimonial  domicil,  and  that  the  wife  becomes 
thereby  subject  to  her  husband's  law.  It  would  seem  to 
follow  that  the  principle  of  Harvey  v.  Famie  would  be  equally 
applicable  to  cases  where  the  matrimonial  domicil  was  changed 
after  marriage,  and  even,  therefore,  to  the  case  of  a  marriage 
in  England  to  a  domiciled  Englishman,  where  a  foreign  domicil 
was  afterwards  acquired,  and  a  divorce  obtained  in  the  country 
of  that  domiciL(c)  The  case  suggested  by  James,  L.J.,  of  an 
English  husband  going  to  a  foreign  country  for  the  sole  purpose 
of  domiciling  himself  where  a  divorce  could  be  more  easily 
obtained  seems  (strictly  speaking)  to  be  rather  an  illustration 
of  the  difficulty,  of  deciding  when  a  new  domicil  is  acquired. 
This  must  be  always  a  question  of  fact,  and  no  Court  would 
hold  that  a  mere  temporary  transference  of  the  matrimonial 
home  for  the  sake  of  obtaining  a  divorce  could  bring  about 
a  change  of  domicil  at  all.  On  the  other  hand,  if  other  cir- 
cumstances established  the  anirmis  manendi  beyond  doubt,  it  is 
difficult  to  see  why  one  of  the  original  motives  should  vitiate 
the  effect  of  facts.(£{)  But  a  decree  of  dissolution  pronounced 
by  a  Court  which  is  not  the  forum  domicilii  of  the  married 
pair,  is  of  no  effect.     Thus  an  American  Court  has  no  power  to 

{a)  7  Moo.  P.  C.  438. 

\b)  5  P.  D.  153 ;  S.  C.  6  P.  D.  35 ;  8  App.  Cas.  43.  Followed  in  Turner  v. 
Thompston^  13  P.  D.  37. 

{c)  See  per  Lord  Blackburn,  8  App.  Cas.  at  pp.  60,  61  ;  per  James,  L.J.,  6  P.  D. 
4^*  47  >  PCi'  Cotton,  L. J. ,  ibid.  49. 

(i)  See,  on  this  point,  the  finding  as  to  domicil,  and  the  language  generally,  of 
Hannen,  J.,  in  Briggs  v.  Brig^^  5  P.  D.  1C3,  165,  and  for  an  example  see  Bona- 
jtarte  v.  Bonaparte  (1892),  P.  202. 
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dissolve  the  marriage  of  a  domiciled  Englishman,  though  the     Pabt  i. 
wife's  domicil  of  origin  was  American.(a)  Pebboks. 

If  the  forum  be  the  forum  domicUiiy  it  would  appear  to  Cap.  iv. 
be  immaterial  that  the  locus  delicti  should  have  been  within LoGu$deii^, 
itnother  jurisdiction ;  and  it  has  been  said  by  Lord  Lyndhurst 
that  the  law  makes  no  distinction  in  respect  of  the  place  of 
the  commission  of  the  offence.(&)  And  Story  states  the 
American  doctrine  to  be,  that  the  law  of  the  place  of 
the  actual  boTid  fide  domicil  gives  jurisdiction  to  the  proper 
•Courts  to  decree  a  divorce  for  any  cause  allowed  by  the 
local  law,  without  any  reference  to  the  law  of  the  place 
•of  the  original  marriage,  or  the  place  where  the  offence  for 
which  the  divorce  is  allowed  was  committed.(c)  Notwith- 
standing the  case  of  Nihoyet  v.  Niboyei,{d)  however,  it  will 
presently  be  shown  that  the  English  Courts  have  definitely 
itccepted  the  same  principle,  so  far  as  decrees  for  divorce  or 
annulment  of  marriage  are  concerned ;  though  temporary 
residence  is  regarded  as  sufficient  to  give  jurisdiction  so  far  as 
judicial  separation,  alimony,  and  custody  of  children  is  con- 
cerned. And  when  a  divorce  has  once  been  pronounced  by 
the  Court  of  the  matrimonial  domicil,  the  English  Courts 
will  not  re-open  the  question,  or  try  the  validity  of  the  decree, 
unless  it  appears  that  the  proceedings  were  without  notice  to 
the  respondent.(«) 

The  right  of  the  forum   domicilii,   however,   to   dissolve  a  Divorce- 
marriage   does  not    carry  with   it   the   right  to  impose  dis- ?JJ^g^^jJ 
.abilities.     The    marriage    must    either   be    dissolved    for    all  disability, 
purposes,  or  not  at  all ;  and  a  personal  disability  to  remarry 
will  not  follow    the   person  into  another  jurisdiction — at  any 
jrate  when  such  person  removes  with  an  intention  of  changing 
his   domicil.  (/)      But  if  the  tribunal    which    dissolves    the 
caarriage    forbids    the    re-marriage   of    either  of   the  spouses 
within  a  fixed  period  after  the  date  of  the  decree,  a  marriage 
•contracted   by  either   of    them  within    that    period,  even  in 
another  country,  will  be  invalid.(^)     The  distinction  appears 
to  be,  that  an  attempt  to  dissolve  the  marriage  and  at  the 

{a)  Green  v.  Oreen  (1893),  p.  89.  The  principle  that  the  fivrum  must  be  that  of 
the  matrimonial  domicil  was  assumed  in  the  case  of  Tlie  King  y.  Earl  Russell 
KH.L.)  (bigamy),  1901. 

(J)  Warrerider  v.  Warrender,  2  CI.  &  F.  at  p.  562. 

{c)  Story,  Conil.  §  230  a. 

{d)  L.  R.  4  P.  P.  I.     Vid£  infra,  p.  119.  . 

{e)  Pemhertony.  Hughes  (1899"),  I  Ch.  701  ;  Vauquelin  v.  JBonard,  33  L.  J.  C.  P. 
78.     See  infrd,  Part  IV.  chap.  xi.  on  Foreign  judgments  generally. 

(/)  Seatt  V.  Attorney- General,  11  P.  D.  123. 

(^)  Warter  v.  Warier,  in  P.  D.,  June  25, 1890  (see  Times  of  that  date),  59  L.  J. 
J*rob.  87. 
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Part.  I.     same    time    impose    a  penal  and    personal   disability  on  the- 

PER&ON8  i  X  i  *l 

guilty  party   is   ineflfectual,  but  that  the    Court    which    has^ 

Cap.  IV.     jurisdiction  to   dissolve   the   marriage  is  competent  to  fix  a 
time  from  and  after  which  such  dissolution  shall  be  regarded, 
as  complete. 
JuriBdiction        The  second    question   which  arises  with  reference    to  the- 
Court^to^dis-  subject  of  divorce  is,  under  what  circumstances  the  English 
solve  foreign  Court  will   assume  lurisdiction    to    dissolve    a  marriage    not 
contracted    in    England,  and   whether   it    will    in    all   cases* 
dissolve  a  marriage  which  has   been    so   contracted,  without 
regard  to  the  matrimonial  domicil  at  the  time  its  interference 
is  invoked.     It  may  be  now  taken  as  established  that  for  this- 
Engiish         purpose  it  is  necessary  that  the  domicil  of  the  husband  should 
husband        be  English  when  the  relief  is  sought,  with  the  single  exceptiom 
sufficient  and  q{  ^  guit  by  a  wife  deserted  or  compelled  to  live  apart  from 
found  juris-    her  husband,  and  up  to  that  time  domiciled  in  England.(a) 
diction.         it  ^jj^  Court  does  not  now  pronounce  a  decree  of  dissolution  wheni 
the  parties  are  not  domiciled  in  this  country,  except  in  favour- 
of  a  wife  deserted   by  her  husband,  or  whose   husband   has. 
so  conducted    himself    that  she   is  justified    in  living    apart- 
from  him,  and  who,  up  to  the  time  when  she  was  deserted 
or  began  to  be  so    (justified),  was  domiciled  with    her  hus- 
band in  this   country."(i)     It .  would  seem  that  under  such* 
circumstances  the  wife  would  retain  her  domicil  here,(c)  the* 
matrimonial  home   being   permanently   broken  up;  but  the 
jurisdiction  is  also  justified  in  the  case  cited  on  the  ground  that 
in  order  to  meet  the  injustice  which  might  have  been  done  by 
compelling   a   wife  to   follow  her  husband  from  country   to* 
country,  he  cannot  be  allowed  to  assert  for  the  purposes  of  the- 
suit,  that  he  has  ceased  to  be  domiciled  here. 

It  may  be  useful  here  to  examine  the  earlier  cases.     Ini 
Brodie  v.  Brodie  {d)  the  marriage  was  celebrated  in  Tasmania,, 
and  the  petitioner,  who  was  the  husband,  had    acquired*  an. 
Australian   domicil.     It  was  alleged    on  his   behalf   that  he 
had  since  gained    a  new  domicil    in  England,  and    the  full 
Court  regarded  it  as  unquestionable  that,  if  this  were  estab- 
lished, they  would  have  jurisdiction  to  dissolve  the  marriage.. 
Some  evidence  of  the  change  of  domicil  was  given,  and  the 
Court  eventually  came  to  the  conclusion  that  the  petitioner- 
Co)  Le  Meturier  v.  Le  itfiwwr?^  (1895),  -^PP*  ^^-  5  ^7»  overruling  Kibayet  v.  Mboyet,. 
4  P.  D.  I,  and  cf,  Armytage  v.  Armytage  (1898),  p.  178. 
Q>)  Per  Barnes^  J^  in  Armytage  v.  Armytage  (1898),  P.  at  p.  185. 
(jf)  Cf,  for  this  contention  the  American  case  of  JBanati  v.  Welsh  (1861,  24  New 
York  C.  A.  157),  cited  and  commented  on  hy  Lindley,  M.R.  in  Be  Nichols  v. 
Curlier  (1898),  2  Ch.  60,  65. 
(d)  2  Sw.  &  Tr.  257  ;  30  L.  J.  P.  &  M.  185, 
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-was  ''  band  fde  resident "  in  England,  so  as  to  give  them  the  pabt  i 
jurisdiction  contended  for.  A  distinction  was  drawn  in  this  P™^^*- 
•case  between  such  *'  Jxmd  fide  residence  "  and  strict  domicil,  the  Cap.  iy. 
Court  remarking  that  they  said  nothing  as  to  what  the  eflfect 
of  the  evidence  might  have  been  in  a  testamentary  suit,  but 
that  they  thought  it  had  been  sufficiently  established  that  the 
petitioner  was  hand  fide  resident  in  England  to  entitle  him  to 
a  decree.  For  the  proposition,  however,  that  something  less 
than  domicil  is  sufficient  to  give  the  English  Courts  jurisdiction 
to  dissolve  marriages,  or  for  any  other  purpose  connected  with 
the  lex  domicilii^  there  was  not  until  Nihoyet  v.  Niboyet  (infrA) 
any  English  authority  of  weight,(a)  unless  some  expressions 
which  fell  from  the  Judge-Ordinary  in  Ydverton  v.  Ydvertonijb) 
be  relied  on,  and  the  decisions  of  the  English  Courts  as  to 
the  validity  of  Scotch  divorces  founded  on  the  theory  of 
transient  residence  are  directly  opposed  to  such  a  principle. 
In  Manning  v.  Manningic)  alluding  to  this  very  case.  Lord 
Penzance  said :  "  I  shall  forbear  to  discuss  the  questions 
whether  there  can  or  ought  to  be  two  sorts  of  domicil ;  whether 
a  bond  fide  residence  alone  can  in  any  sense  be  called  a  domicil, 
and  whether  the  mere  fact  of  residence  ought  or  ought  not 
to  be  sufficient  to  entitle  a  party  to  sue  in  this  court.  I  will 
remark,  in  passing,  that  when  the  case  has  been  reversed,  and 
the  Courts  of  this  country  have  had  to  consider  how  far  persons 
who  are  domiciled  Englishmen  shall  be  bound  by  the  decree 
of  a  foreign  Matrimonial  Court,  the  strong  tendency  has  been 
to  repudiate  the  power  of  the  foreign  Court  under  such  circum- 
stances to  dissolve  an  English  marriage.  It  would  be  unfortu- 
nate if  an  opposite  course  should  be  followed  by  the  Courts  of 
this  country,  when  they  are  determining  to  what  extent  they 
wiU  entertain  the  matrimonial  suits  of  foreigners."  Lord  Pen- 
zance was  able  to  come  to  the  conclusion  in  this  case  that  there 
was  not  even  the  hond  fide  residence  which  had  been  held  to 
be  sufficient  in  Brodie  v.  BrodieXd)  and  dismissed  the  peti-  English 
tion  accordingly,  so  that  no  direct  decision  as  to  the  soundness  h^^imd^^ 
of  the  distinction  was  arrived  at,  but  in  the  subsequent  case  of  neoeasary. 
Wilson  V.    Wilson  (e)  the   same   judge   expressed  his  opinion 

(a)  It  is  obvious  that  such  cases  as  Warier  v.  Warier  {Times  Law  Bep.  June  25, 
1890),  where  the  Court  recognises  the  yalidity  of  a  divorce  pronounced  by  au 
Indian  Court  under  the  authority  of  an  imperial  statute,  have  nothing  to  do  with 
the  principle.  By  the  Indian  Divorce  Act,  1869,  jurisdiction  in  divorce  is  given 
*^  where  the  petitioner  professes  the  Christian  religion,  and  resides  in  India  at  the 
time  of  presenting  the  petition." 

(If)  I  Sw.  &  Tr.  574 ;  see  also  Burtan  v.  Burton,  21  W.  B.  648,  and  infra, 
p.  122. 

{e)  L.  B.  2  P.  &  D.  223.  {d)  2  Sw.  &  Tr.  259  ;  30  L.  J.  P.  &,  M.  185. 

[e)  L.  B.  2  P.  &  D.  435,  441. 
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Pabt  I.     still  more  strongly  on  the  subject.     "  Whether  any  residence  in 

PKBBoys.    ^Yiis  country  short  of  domicil,  using  the  word  in  its  ordinary 

Cap.  IV.     sense,  will  give  the  Court  jurisdiction  over  parties  whose  domicil 

is  elsewhere,  is  a  question  upon  which  the  authorities  are  not 

consistent.     It  is  the  strong  inclination  of  my  own  opinion 

that  the  only  fair  and  satisfactory  rule  to  adopt  on  this  matter 

of  jurisdiction  is  to   insist    upon    the    parties   in   all  cases 

referring  their  matrimonial  differences  to  the  Courts  of  the 

coimtry  in  which  they  are  domiciled.     Different  communities 

have  different  views  and  laws  respecting  matrimonial  obligations, 

and  a  different  estimate  of  the  causes  which  should  justify 

Domicil         divorce.     It  is  both  just  and  reasonable,  therefore,  that  the 

a^^sufficieDt  differences  of  married  people  should  be  adjusted  in  accordance 

^  ??!J?^.        w^*'t  ^^©  Iftws  of  the  community  to  which  they  belong,  and 

for  divorce ;    dealt  with  by  the  tribunals  which  alone  can  administer  those 

laws.     An  honest  adherence  to  this  principle,  moreover,  will 

preclude  the  scandal  which  arises  when  a  man  and  woman  are 

held  to  be  man  and  wife  in  one  country,  and  strangers  in 

another It  is  not,  however,  necessary  for  me  to  decide 

on  this  occasion  whether  mere  residence,  short  of  domicil  in 
this  country,  is  sufficient  to  found  the  jurisdiction  of  this  Court, 
because  I  have  arrived  at  the  conclusion  that  the  petitioner  was, 
at  the  commencement  of  this  suit,  domiciled  in  this  country.'' 
In  Burtoii  v.  Burton,(a)  the  petition  of  the  husband  was 
dismissed  on  the  ground  that  he  was  not  even  band  fide  resi- 
dent in  England,  just  as  in  Manning  v.  Manning J(Jb)  and  it  was 
therefore  not  necessary  to  decide  whether  any  residence  short 
of  domicil  would  be  sufficient  to  found  the  jurisdiction.  It  is 
true  that  the  Judge- Ordinary  (Sir  J.  Hannen)  is  reported  in 
that  case  as  saying  that  the  jurisdiction  would  not  attach  until 
the  husband  had  taken  up  his  residence  in  England,  but  this 
cannot  be  taken  as  an  authority  by  implication  for  the  theory 
that  residence  not  amounting  to  domicil  would  be  sufficient  in 
such  cases.  It  may  be  mentioned  that  the  contrary  has,  in 
fact,  been  held  by  the  Supreme  Court  of  Melboume,(c)  after  a 
careful  review  of  most  of  the  English  cases,  and  the  dicta  of 
Lord  Penzance  in  Wilson  v.  Wilson,  to  which  attention  has  just 
been  called,  render  it  improbable  that  the  theory  suggested  in 
BuTtoyi  V.  Burton  {d)  will  be  eventually  established.  It  is  quite 
clear,  at  any  rate,  that  English  domicil  will  be  regarded  as 

(a)  21  w.  R.  648.  (h)  L.  R.  2  P.  &  D.  223, 

(<•)  Duggan  v.  Dvggan^  reported  in  the  Law  Times,  Dec.  29,  1877,  at  p.  152. 
{d)  21 W.  R.  648  ;  see  Flrehrace  v.  Firebrace,  26  W.  R.  617 ;  Deck  v.  Deek^  2  Sw. 
&  Tr.  90 ;  Bond  v.  Bond^  2  Sw.  &  Tr.  93. 
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sufficient  to  confer  jurisdiction,(a)  and  it  has  been  expressly      past  I. 
decided  in  an  Irish  case  (b)  that  domicil  without  residence  in    ^^^^^*' 
fact  will  do  for  all  such  purposes*    In  ToUemucfie  v»  TolleniacheJ(c)     Cap.  iv. 
the  Court  decreed,  at  the  prayer  of  the  husband,  a  dissolution 
of  a  marriage  contracted  first  in  Scotland  and  afterwards  in 
England.     After  the  marriage  the  parties  principally  cohabited 
in  Scotland,  and  the  wife  contended   that  a  Scotch  decree  of 
divorce  already  made  was  valid,  and  that  the  Court  had  not 
jurisdiction.     It  was  found,  however,  that  the  husband  still  re- 
tamed  his  domicil  of  origin,  which  was  English,  and  the  Court 
decreed   a  divorce   as  prayed,  holding  that  they  could   not 
recognise  a  Scotch  divorce  of  a  domiciled  Englishman. 

It  being  therefore  established  that  the  English  Court  will  but  this 
assume  jurisdiction  to  dissolve  a  marriage,  whether  celebrated  ^^dis- 
abroad  or  in  England,  if  the  matrimonial  domicil  at  the  time  pensed  with, 
of  the  petition  is  English,  it  remains  to  notice  more  particularly 
the  cases  in  which  it  has  done  so  where  this  condition  has  not 
been  complied  with. 

The  case  of  Nihoyet  v.  Nihoyet  (d)  is  in  many  respects  the  mhoyet  v. 
most  remarkable  of  these  instances;  and  if  the  decision  iii-^'^%^- 
that  case  is  to  be  followed  generally,  without  reference  to  its 
peculiar  facts,  it  is  not  the  least  important  in  its  logical  conse- 
quences. The  marriage  in  Niboyet  v.  Nihoyet  had  been  con- 
tracted at  Gibraltar  between  a  Frenchman  and  an  English- 
woman. The  husband  came  to  England  (with  his  wife)  as  a 
consul  for  France,  and  therefore  retained  his  French  domicil 
of  origin.  The  wife  sued  in  the  English  Court  for  divorce,  on 
the  ground  of  adultery  and  cruelty  in  England  ;  and  the  Court 
of  Appeal,  reversing  the  decision  of  Sir  Robert  Phillimore  in 
the  court  below,  held  that  there  was  jurisdiction  to  entertain 
the  suit.  Lord  Justice  Brett  (later  Lord  Esher,  M.R.)  dissented 
from  the  rest  of  the  Court,  James  and  Cotton,  L.JJ. ;  so  that 
the  weight  of  authority  was  at  least  equally  divided,  and  it  is 
unfortunate  that  the  case  was  not  taken  to  the  House  of 
Lords.  The  ground  of  the  decision  of  the  majority  appears 
to  be  "  that  the  matrimonial  home  is  English  "  (per  James,  L  J., 
at  p.  9),  and  that  the  respondent  was  '*  resident  in  this  country, 
not  casually,  but  for  several  years  "  (per  Cotton,  L. J.,  at  p.  2 1 ). 
Reading  these  judgments  with  that  of  Brett,  L.J.,  who  took 
the  opposite  view,  and  with  the  summary  of  the  cases  by 
Sir  Robert  Phillimore  in  the  Court  below,(6)  it  is  difficult  to 

(fi)  Bateliffy.  Ratcliff,  29  L.  J.  P.  &  M.  171. 

(J)  Omu  V.  Gillis,  8  Ir.  R.  Eq.  597. 

{c)  I  Sw.  &  Tr.  557.  (d)  4  P.  D.  i. 

\e)  3  P.  D.  52,  citing  Le  Sueur  v.  Ze  Su^ur,  i  P.  D.  139. 
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Past  I.  resist  the  conclusion  that  the  learned  judges  whose  opinions 
Pkesons.  prevailed  were,  in  truth,  more  unwilling  to  admit  that  a  French 
Cap.  IV.  consul  retained  his  domicil  of  origin  than  anxious  to  assert 
jurisdiction  irrespective  of  domicil.  It  was  not  contested  in 
the  cause,  and  had  been  expressly  affirmed  by  Sir  R.  PhilH- 
more  below,  that  the  consular  office  of  the  respondent  ''  incapa- 
citated him  from  acquiring  a  domicil  in  this  country  ."(a) 

There  is,  no  doubt,  something  pedantic  and  even  irritating 
about  such  a  rule ;  but  if  the  rule  is  not  disputed,  its  conse- 
quences must  be  accepted  without  evasion.  Domicil  is,  or 
ought  to  be,  the  legal  conception  of  residence ;  (b)  and  if  the 
respondent  in  Mboyet  v.  Mboyet  retained  his  French  domicil,  he 
did  so  for  all  purposes.  The  law  had  no  business  to  regard 
him  as  resident  in  England  at  all.  To  admit  that  his  ''  resi- 
dence "  in  England,  grud  consul,  could  not  be  domicil,  and  then 
to  attribute  to  that  ''  residence "  all  the  consequences  which 
domicil  usually  carries  with  it,  was  an  essentially  "  insular " 
mode  of  recognising  the  existence  of  international  law.  It  is 
not  surprising  to  find  Lord  Selborne,  in  a  later  case,(c)  speaking 
of  Nihoyet  v.  Niboyet  as  follows : — "  Now,  if  that  case  was  well 
decided,  it  is  certainly  not  an  authority  in  the  appellant's 
favour.  .  .  .  Whether  another  country — the  country  of  those 
parties  (France  I  think) — would  have  recognised  that  decision 
we  need  not  at  present  inquire."  Lord  Blackburn,  in  the  same 
case,  expressly  guarded  himself  against  expressing  any  approval 
of  Niboyet  v.  Mboyet ;  (rf)  whilst  even  Cotton,  L. J.  (one  of  the 
Lords  Justices  responsible  for  the  judgment),  appears  afterwards 
to  have  felt  the  difficulty  of  harmonising  it  with  private  inter- 
national law.(«)  It  is,  of  course,  clear  that,  if  an  English 
statute  expressly  directs  an  English  Court  to  disregard  the 
rules  of  private  international  law,  the  Court  must  obey.  But, 
''unless  there  be  definite  express  terms  to  the  contrary,  a 
statute  is  to  be  interpreted  as  applicable  and  as  intended  to 
apply  only  to  matters  within  the  jurisdiction  of  the  Legislature 
by  which  it  is  enacted."(/) 

(a)  3  p.  D.  at  p.  59  ;  mpra^  p.  62.  (J)  Qf,  supra ^  p.  52. 

(c)  Hartey  v.  Famie,  8  App.  Cas.  55,  56. 

{d)  At  p.  60  of  8  App.  Cas. :  **  There  was  a  difference  of  opinion  in  that  case,  and 
I  wish  to  express  no  opinion  upon  it  one  way  or  the  other." 

{e)  "  It  may  be  said  that  our  decision  in  Mboyet  v.  Niboyet  was  in  some  way  at 
yariance  with  what  we  are  laying  down  in  this  case. .  .  .  The  decision  ....  turned 
entirely  upon  the  construction  of  an  English  Act  of  Parliament ;  and  [we]  said, 
whatever  might  have  been  the  consequences  independently  of  those  words,  this  Act 
of  Parliament  gives  to  us,  an  English  Court,  jurisdiction  in  the  matter,  and  says 
what  is  to  be  the  consequence  if  certain  ^ts  are  proved  in  a  suit  and  brought 
before  us  under  the  Act.  That  was  the  ratio  decidendi  in  that  case  "  :  per  Cotton, 
L.J.,  in  Hartey  v.  Famie,  6  P.  D.  at  pp.  50,  51. 

(/)  Per  Brett,  L.  J.,  4  P.  D.  at  p.  20. 


LEGITIMACY  AND  MARRIAGE.  121 

There  can  be  little  doubt  that  the  judgment  of  the  majority     Pabt  i. 
of  the  Court  in  Nihoyet  v.  Niboyet  is  at  variance  with  the  general    ^^^^^ 
tenor  of  authority  up  to  the  date  of  that  decision.(a)  Cap.  iv. 

[The  case  of  Nihoyet  v.  Niboyet  was  subsequently  expressly 
dissented  from  by  the  Judicial  Committee  of  the  Privy  Council 
in  Le  Meav/rier  v.  Le  Mesurierj^h)  and  may  be  now  regarded  as 
over-ruled.  The  present  doctrine  of  the  Courts  in  England  is 
stated  by  Barnes,  J.,  in  Armytage  v.  Armytagejl^c)  and  will  be 
found  to  be  summarised  above  at  p.  ii6.] 

It  remains  to  consider  some  other  cases,  of  even  less  authority, 
in  which  jurisdiction  without  domicil  has  been  assumed.  In 
Beck  V.  Deck  {A)  the  marriage  was  an  English  one,  but  the 
husband  had  since  its  celebration  acquired  an  American 
domicil,  where  he  committed  adultery.  The  Court  held  that 
it  had  jurisdiction,  and  made  the  decree  asked  for  by  the  wife, 
resting  their  decision  on  the  two  grounds  that  the  words  of  the 
statute  giving  them  jurisdiction  to  dissolve  a  marriage  at  the 
instance  of  the  wife  in  such  cases  (20  &  21  Vict.  c.  85,  s.  27) 
were  large  enough  to  include  the  case  before  them,  and  that 
the  respondent,  though  his  domicil  was  America,  was  still  a 
natural-born  British  subject,  and  could  not  shake  off  his  alle- 
giance. Having  regard  to  the  expressions  of  Lord  Penzance 
in  Wilson  v.  Wil8on,(e)  quoted  above,  which  agree  with  the 
almost  unanimous  views  of  foreign  jurists,  and  to  the  view 
which  the  English  Courts  have  taken  of  foreign  divorces  where 
the  parties  have  been  domiciled  in  England,  it  must  be 
admitted  that  the  decision  in  Beck  v.  Beck  is  an  anomalous  one, 
and  it  cannot  be  regarded  as  an  accurate  exposition  of  the 
present  state  of  the  law  on  the  subject.  In  Bo7id  v.  Bond  (/)  it 
did  not  distinctly  appear  whether  the  respondent's  domicil  was 
Irish  or  not,  and  the  Court  therefore  assumed  the  required 
jurisdiction,  observing  that  the  case  was  in  substance  the  same 
as  that  of  Beck  v.  Beck,  which  was  decided  on  the  same  day. 
Ydverton  v.  Yelverton  {g)  was  a  suit  by  the  wife  for  a  restitution 
of  conjugal  rights,  the  place  of  the  celebration  of  the  marriage 

(a)  In  a  later  case,  D^  EtcJiegoyen,  v.  U  Etch^oyen^  13  P.  D.  132,  Sir  J.  Hannen 
held  that  domicil  gave  jurigdictioii,  and  seems  to  have  avoided  saying  thai;  less 
than  domicil  would  do  so.  In  Ingtuim  v.  Saclis^  57  L.  T.  920,  Butt,  J.,  appears  to 
have  followed  the  principle  of  Niboy^  v.  Nihoyet^  so  far  as  to  recognise  the  validity 
of  a  dissolution  in  Berlin  of  a  marriage  there  contracted  between  a  domiciled 
Austrian  and  a  Prussian  woman,  apparently  on  the  ground  that  the  husband  was 
bond  fids  resident  in  Berlin.  It  is,  however,  stated  in  the  Law  Magazine  and 
Review^  vol.  xiii.  p.  85.  that  the  facts  in  this  case  were  not  fully  disclosed  to  the 
Court,  and  that  the  residence  in  Berlin  was  *'  purely  collusive." 

(b)  1865,  App.  Cas.  517.  {c)  Armytage  v.  Amiytage  (1898),  p.  178. 
(d)  2  Sw.  &  Tr.  90 ;  29  L.  J.  P.  k,  M.  129.  {e)  L.  R.  2  P.  &  D.  441. 
(/)  2  Sw.  k  Tr.  93.                                {g)  Sw.  &  Tr.  574. 
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Pabt  I.  being  Scotch  and  the  domicil  of  the  husband  Irish,  and  the 
Persons.  Court  held  that  they  had  no  jurisdiction,  after  a  careful 
Cap.  IV.  examination  of  the  older  cases  on  the  subject.  It  was  further 
held  expressly  in  this  case  that  the  wife  could  not,  as  a  married 
woman,  acquire  any  domicil  other  than  her  husband  s  under 
any  circumstances,  but  the  latter  dicta  as  to  this  have  already 
been  examined  while  treating  of  domicil,(a)  and  it  may  be  now 
taken  that  either  a  judicial  separation  from  or  desertion  by 
her  husband  will  enable  her  to  do  so,(ft)  though  it  will  not 
entitle  her  to  sue  for  a  divorce  in  her  new  forum.  In  Call- 
well  V.  Ccdlwell  (c)  neither  the  place  where  the  marriage  had 
been  contracted  nor  the  domicil  of  the  husband,  who  was  the 
petitioner,  was  English,  but  the  wife  appeared,  and  so  sub- 
mitted to  the  jurisdiction  of  the  Court.  Had  it  not  been  for 
such  submission,  it  does  not  appear  that  the  decree  which  was 
made  in  that  case  could  have  been  supported. 

In  SxTionin  v.  MaUlac  {d)  the  Court  assumed  jurisdiction  to 
inquire  into  the  validity  of  a  marriage  celebrated  in  England  ah 
initio,  and  refused  a  decree  of  nullity,  though  such  a  decree  had 
been  obtained  in  France,  where  the  parties  had  been  domiciled 
throughout.  It  is,  obvious,  however,  that  such  an  inquiry 
belongs  especially  to  the  forum  loci  contractus,  and  it  would  be 
a  very  different  thing  for  an  English  Court  to  assume  to 
dissolve  a  marriage,  for  causes  arising  after  its  celebration, 
where  the  matrimonial  domicil  was  foreign,  merely  on  the 
ground  that  it  had  been  originally  celebrated  in  this  country. 
The  decisions,  however,  of  the  English  Courts  in  cases  where 
the  circumstances  have  been  reversed,  and  they  have  been 
called  upon  to  consider  the  validity  of  divorces  by  decrees  of 
foreign  Courts  where  the  matrimonial  domicil  has  remained 
English,  are  all  in  point  in  considering  the  present  question, 
and  have  already  been  discussed  in  their  proper  place.  The 
words,  however,  of  Lord  Penzance  in  Shaw  v.  Attorney-General  (e) 
are  deserving  of  attention  in  connection  with  this  subject. 
**  No  case,"  he  says,  '*  has  ever  yet  decided  that  a  man  can, 
according  to  the  laws  of  this  coimtry,  be  divorced  from  his 
wife  by  the  tribunals  of  a  country  in  which  he  has  never 
had  either  domicil  or  residence.  He  has  never  submitted 
himself,  either  directly  or  inferentially,  to  the  jurisdiction 
of  such  a  court,  and  has  never,  by  any  act  of  his  own,  laid 

(a)  Vide  ^uprd^  chap.  ii. 

(*3  ^  Sueur  V.  Le  Sueur,  L.  R.  i  P.  D,  139  ;  Dolphin  v.  EobinSy  7  H.  L.  C.  390. 

(c)  3  Sw.  &  Tr.  259  ;  so  in  Zyclinski  v.  Zyclinski,  2  Sw.  &  Tr.  420,  infra. 

{d)  29  L.  J.  P.  &  M.  97.  («)  L.  R.  2  P.  &  D.  156. 
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himself  open  to  be  affected  by  its  process,  if  it  never  reaches     pabt  i. 
him.     A  judgment  so  obtained  has,  therefore,  in  addition  to    ^^|^^- 
the  want  of  jurisdiction,  the  incurable  vice  of  being  contrary     Cap.  rv. 
to  natural  justice,  because  the  proceedings  are  ex  parte,  and 
take  place  in  the  absence  of  the  party  affected  by  them."    And 
in  accordance  with  this  reasoning  it  has  been  held  that  if  a 
husband  whose  jurisdiction  is  foreign  appear  imconditionally  . 
to  a  petition  in  the  Divorce  Court,  and  take  a  practical  step 
in  the  cause,  or  by  obtaining  further  time  to  answer,  he  cannot 
afterwards  contest  the  jurisdiction,  but  must  answer  to  the 
merits.     Under  such  circumstances  his  proper  course  would 
have  been  to  have  appeared  under  protest.(a) 

It  has  been  shown  that  the  English  Courts,  in  order  to  Jurisdiction 
found  jurisdiction  for  divorce,  now  demand  that  the  matri-  of'jSS"^ 
monial  domicil  should  be  English  (with  limited  exceptions),  Beparation, 
but  it  appears    to    be  settled    that  for  purposes  of  judicial 
separation,    as    distinguished    from    annulment    or    divorce, 
matrimonial  residence  not  amoimting  to  domicil  is  sufficient.(&) 
This  jurisdiction  is  placed  not  only  on  the  old  ecclesiastical 
doctrine,  which    assumed   jurisdiction  pro  saltUe  animoe,  but 
upon  considerations  of  the  necessity  of  affording  protection  and 
assistance  in  cases  where  mere  police  protection  is  inadequate. 
Some  difficulty  may  arise  as  to  what  will  amount  to  ''  residence  " 
for  this  purpose ;  but  it  is  suggested  that  the  jurisdiction  will 
be   assumed   in  all  cases  where  the   husband  and  wife  are 
actually  living  within  the  jurisdiction,  otherwise  than  as  mere  • 

travellers  or  birds  of  passage.  It  would  appear  clear  that 
decrees  for  judicial  separation,  pronounced  by  Courts  other 
than  those  of  the  domicil,  can  have  no  extra-territorial  opera- 
tion, and  will  only  remain  effective  as  long  as  the  spouses  (or 
at  any  rate  one  of  them)  remain  within  the  jurisdiction.(c)  It 
would  follow  that  relief  is  not  likely  to  be  asked  for,  or  to  be 
granted,  where  the  "  residence  "  has  not  something  of  a  per- 
manent character.  According  to  Barnes,  J.  (in  the  case  last 
cited),  the  jurisdiction  includes  power  to  provide  for  the  custody 

of  children  of  the  marriage.     It  would  further  appear  to  follow, 

.  t, 

(a)  Zyelintiki  v.  Zyclimki^  2  Sw.  &  Tr.  420 ;  &Dd  see  also  Callwell  v.  CalltoeU,  3 
Bw.  k  Ti*.  259.  But  since  Le  Meturier  v.  Le  Miesurier  (1895)1  A.  C.  517,  and  Army- 
tage  v.  Armytage  (1898),  P.  178,  qu,  whether  the  Court  would  assume  the  jurisdio- 
tion,  where  the  domicil  was  foreign,  even  if  the  husband  appeared  uncon- 
ditionally. 

{h)  Armytage  v.  Armytage  (1898),  P.  178  ;  Chriittian  y.CkrUtian  (1897),  78,  L.  T. 
86  ;  Firebrctcey*  Firehrace  (1878),  4  P.  D.  63,  67  ;  Newton  y,  Kewton  (1885),  11  P. 
D.  II  ;  Thornton  y.  27iornton  (1886),  11  P.  D.  176. 

{c)  See  the  language  of  Barnes,  J.,  in  Armytage  v.  Armytage  (1898),  P.  178,  at 
p.  196. 
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Past  I.      though  not  expressly  decided,  that  it  extends  to  suits  for  the 
PMsoNs.    j^titution  of  conjugal  rights  or  for  alimony.(a) 
Cap.  iv.         There  appears  to  be  no  power  to  order  service  abroad  of  a 
petition  for  restitution  of  conjugal  rights,  although  such  service 
of  petition  for  nullity,  dissolution,  judicial  separation,  or  jacti- 
tation of  marriage  is  provided  for  by  20  &  21  Vict.  c.  85,  ss. 

-   4I1  42.(6) 

When  the  Court  has  jurisdiction  to  dissolve  a  marriage,  by 

reason  of   the  parties  having  acquired  a  domicil  within  its 

jurisdiction,  it  has  also  jurisdiction  under  22  &  23  Vict,  c  61, 

s.  5,  to  vary  the  marriage  settlement,  though  the  matrimonial 

domicil  at  the  time  of  the  marriage,  and  the  execution  of  the 

settlement  were  foreign.(c) 


SUMMARY. 

DISSOLUTION    OF    MARRIAGE. 

Where  a  marriage  has  been  celebrated  in  England,  and  the 

pp.  111-114.  domicil  of  the  parties  is  British,  a  foreign  divorce  purporting 
to  dissolve  it  will  in  no  case  be  recognised. 

When  the  parties  to  such  a  marriage  were  domiciled  abroad 

p.  114.  at  the  time  of  its  celebration,  and  the  law  of  the  same  con- 

tinuing domicil  purports  to  divorce  them,  the  divorce  will  be 
recognised  as  valid  by  an  English  Court. 

p.  114.  The  same  principle  would  accord  the  same  recognition  to  a 

foreign  divorce  granted  by  the  law  of  the  domicil,  whero  the 
domicil  of  the  parties  had  been  English  at  the  time  of  the 
marriage,  and  had  been  subsequently  changed. 

Where  a  marriage  has  been  celebrated  abroad,  an  English 

pp.  116-119.  Court  will  assume  jurisdiction  to  dissolve  it  if  it  can  be  shown 
that  the  matrimonial  domicil  is  English  at  the  time  of  the 
application. 

p.  116.  The  English  Courts  will  not  assume  jurisdiction  to  dissolve 

a  marriage  where  the  domicil  is  not  English,  except  in  the  case 
of  a  suit  by  a  wife  deserted  by  or  compelled  to  live  apart  from 

{a)  See  Le  Menurier  v.  Le  Mesurier  (1895),  A.  G.  at  p.  531. 
.    [h)  Chichegter  v.    Cliichegter^  10  P.  D.  186;   Firebmce  v.  Firehrace^  4  P.  D. 
63,  69.    As  to  the  jurisdiction  of  the  Indian  Courts,  which  does  not  depend  upon 
domicil,  see  Warier  v.  Warier^  59  L.J.  Prob.  87,  and  the  Indian  Divorce  Act, 
1869,  B.  2. 

(c)  Fortyth  v.  Forsyth  {1891),  P.  363 ;  JVunneley  v.  yunneley,  15  P.  D.  186. 
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her  husband,  and  theretofore  domiciled  in  England.     Qu.  how     Pabt  I. 
far  the  Court  may  exercise  its  jurisdiction,  notwithstanding  the      ^^^^^' 
want  of  an   English  domicil,  if   the   respondent^   submit   by     Gap.  iv. 
appearance,  and  taking  practical  steps  in  the  cause,  though  a  p  123 
former  submission  in  another  cause  is  not  sufficient 

But  residence  not  amounting  to  domicil,  though  insufficient 
to  give  jurisdiction  for  divorce,  is  sufficient  to  give  jurisdiction 
for  decrees  for  judicial  separation,  alimony,  and  (semble) 
restitution  of  conjugal  rights. 
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PabtI.  chapter  v. 

PXBSOHS. 

Cap.  Y.        artificial   AND   CONVENTIONAL    PERSONS,   INCLUDING    FOBEIGN 
CORPORATIONS,   STATES,   SOVEREIGNS,   AND   AMBASSADORS. 

(i.)  Foreign  Corporations. 

PereotiB  and    The  principle  that  laws  ate  commands  addressed  to  persons, 

oorporstiona.  -^mg^  iiag  been  referred  to  above,(a)  renders  it  important  to 
consider  what  entities  come  within  that  term.  That  corpora- 
tions created  by  statute  or  charter  of  the  British  Crown  are 
for  most  purposes  "  persons  "  within  the  contemplation  of  the 
law  has  long  been  decided ;  (b)  and  Order  Lxxi.  r.  i,  of  the 
Judicature  Acts,  1873  and  i875,rect^nise8  the  same  principle 
by  enacting  that  the  word  "  person "  shall,  in  the  construc- 
tion of  the  Judicature  Rules,  unless  there  is  anything  in  the 
subject  or  context  repugnant  thereto,  include  a  body  cor- 
porate or  politic.  Postponing  for  the  present  the  discussion  of 
the  rights  and  liabilities  in  an  English  court  of  independent 
sovereign  States,  which  are  clearly  designated  by  the 
phrase  "  bodies  politic,"  it  will  be  useful  to  consider  how  far 
a  corporation  not  created  by  British  statute  or  charter  may 
be  considered  as  a  body  corporate  or  person,  and  in  what 
respects  its  position  in  an  English  court  may  be  r^arded  as 

AHificiai        peculiar. 

peraonahty.  jj  jg  plwnly  Only  by  a  legal  fiction  that  a  corporate  body, 
being  an  abstract  and  intangible  creation  of  the  law,  can  be 
regarded  as  a  person  at  all.  This  has  given  nse  to  doubts 
whether  the  personality  so  created  can  or  ought  to  be  recog- 
nised in  the  courts  of  any  other  Legislature  than  that  which 
created  it — whether,  in  fact,  Great  Britain  or  any  other  State 
has  a  right  to  create  artificial  persons  which  the  Courts  of 
d  to  recognise.  It  is  obviously 
the  strictest  sense  of  the  word, 
ren.  The  courts  of  all  countries 
persons,  and  to  no  others ;  and 

ntut  on  Coiporatioiu,  p.  4,  u.  («) 
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an  intangible  body,  which  claims  to  possess  a  certain  unity  and      Pabt  i. 

Pebsovs. 
individuality  of  its  own  by  the  law  of  a  foreign  State,  cannot       

claim,  as  of  right,  to  be  treated,  beyond  the  jurisdiction  of  that      ^^'  v« 
State,  on  the  footing  of  an  ordinary  rational  human  being.      Foreign 
Such  recognition,  in   fact,  could    only  be  accorded    between  Coiporaiiwnt. 
States   whose    systems    of  jurisprudence   were    characterised 
by  the    same    general    conceptions,    and  who    had    reached, 
approximately  speaking,  the   same  stage  of  civilisation.     It 
would  be  impossible,  unless  these  conditions  were  complied 
with,  that  the  ordinary  attributes  of  a  person,  such  as  domicil 
and  capacity,  could  be  consistently  applied  to  these  creations 
of   a  foreign   law;    and    unless  a  foreign    corporation  which 
claimed  our  recognition  was,  by  the  law  of  the   State  which 
created  it,  substantially  the  same  thing  as  a  corporation  created 
by  statute  or  charter  here,  we  should  be  unable  to  recognise  it 
at  all.(a)   , 

Inasmuch  as  no  State  can  validly  create  a  body  corporate 
with  authority  to  act  or  contract  beyond  its  own  territorial 
limits,  there  would  at  first  sight  appear  to  be  some  difficulty 
in  admitting  the  right  of  a  body  corporate  to  sue  in  a  foreign 
country  on  a  contract  there  made,  or  for  a  tort  there  committed ; 
and  there  appear  to  be  some  Canadian  authorities  against  such 
a  right  being  accorded.(6)  The  right,  however,  of  a  foreign 
Corporation  to  sue  in  this  country  is  conferred  by  English 
law,  and  not  by  the  law  of  the  State  which  created  it ;  and 
necessarily  depends  on  the  extent  to  which  recognition  is 
accorded  to  the  law  of  such  State.  It  is,  however,  noticeable, 
that  this  point  has  been  assumed  rather  than  decided  in  this 
country.(c) 

The  principle  that  a  foreign  corporation  may  sue  as  plaintiff  Rigbt  of  a 
by  its  corporate  name  in  an  English  court  was  decided  as  long  corporation 

to  sue. 

(a)  general  Steam  Navigation,  Co,  v.  GuilloiL,  1 1  M.  &  W.  877  ;  Ingate  v.  Auttrian 
HoytPt,  4  C.  B.  N.  S.  704  ;  27  L.  J.  C.  P.  323. 

(h)  tiindley  on  Companies,  6th  ed.  p.  1222  ;  citing  Canadian  judgments  in  Bank 
4ff  Montreal  v.  Betlmne^' ^  ijpp.  Can.  Q.B.  341 ;  Genesee  Mutual  Iruniranee  Co,  v. 
Westman^  8  Upp.  Can.  Q.B.  487 ;  Union  Rubber  Co,  v.  Ilubhard^  6  Upp.  Can.  C.  P. 
77.  The  learned  editor,  however,  points  out  that  these  are  really  decisions  on 
questions  of  ultra  rires, 

{c)  See  Saunders  v.  Sun  Life  Co.  of  Canada  (1S94),  i  Ch.  293 ;  Nevohy  v.  Van 
Oppen^  L.  R.  7  Q.B.  293 ;  and  Lindley  on  Companies,  6th  ed.  1222,  cited  above. 
Conventions  have  been  entered  into  between  Great  Britain  and  several  foreign 
States  for  the  mutual  recognition  of  companies  and  associations,  commercial, 
industrial,  or  financial,  constituted  and  authorised  by  the  laws  of  either  of  the 
contracting  States.  The  following  conventions  will  be  found  in  Hertslet's  Com- 
mercial Treaties,  at  the  references,  given  below  :— France  (vo4.  xi.  218,  xiv.  1036)  ; 
Belgium  (vol,  xi.  74) ;  Germany  (vol.  xiv.  374) ;  Greece  (vol.  xii.  519)  ;  Italy  (vol. 
xiil  1 144)  ;  Spain  (vol.  xv.  1056) ;  Tunis  (vol.  xiv.  547)  ;  and  as  to  insurance  com- 
panies (Austria)  see'  vol.  xv.  9.  See  Buckley  on  Companies,  5th  ed.,  pp. 
674-676. 
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Pabt  1.      ago  as  1730  in  Th^  Dutch  West  India  Co.  v.  Van  Moses  (a)  and 
pgRsoNs.     jE[enriqv£S  v.  Dutch  West  India  Co.,(b)  the  latter  of  which  was  an 
Cap.  V.     appeal  against  a  judgment  on  a  scire  facias  brought  by  the 
^fyreign      plaintiffs  in  the  first  action  against  the  bail  of  the  defendant  in 
Corporations,  that  case.     It  was  contended  in  argument  for  the  appellants, 
that  no    recognisance    in    England  could    be    given    to    this 
Generalis    privUegiata    societal    Belgica    ad     Indos     Ocddentales 
negotiansy   inasmuch    as    the    law  of    England    did  not    take 
notice  of  any  foreign  corporation,  nor  could  oay  foreign  cor- 
poration in  their  corporate  name  and  capacity  maintain  any 
action    at    common    law   in    this    kingdom.     It   was    held, 
however,  both  by  the  King's  Bench  and  the  House  of  Lords, 
that  the  objection  was  untenable.     In  a  note  added  by  Lord 
Raymond    to  the  report,  it    is  said    that  the  original  action 
by  the  Dutch  company,  which  was  for  money  lent,  &c,,  was 
tried    at   Nisi   Prius   before    Lord    King  in    1734,   when  it 
appeared  that  the  cause  of  action  accrued  in  Holland.     Lord 
Raymond     proceeds:    ''Upon     the    trial,     Lord     Chancellor 
King  told  me  he  made  the    plaintiff  give   in   evidence  the 
proper  instruments  whereby  by  the  law  of  Holland  they  were 
effectually  created    a   corporation  there.     And    after  hearing 
the  objections  made  by  counsel,  he  directed  the  jury  to  find 
for  the  plaintiffs;  who  accordingly  did,  and  gave  them  ;^  13,720 
damages ;  and  afterwards  a  motion  was  made  in  the  Common 
Fleas  to  set  aside  the  verdict,  but  by  the  unanimous  opinion  of 
that  Court  the  motion  was  denied.*'(c)     This  decision  has  been 
recognised  and  adopted  in  subsequent  cases,(e^)  and  the  prin- 
ciple that  a  foreign  corporation  may  sue  as  plaintiffs  cannot 
therefore    now  be   questioned.     It  must,  however,  be  taken 
subject  to  the  qualification  already  referred  to,  that  the  foreign 
corporation,  so  called,  must  be  something  with  the  constitution 
and  attributes  of  a  body  incorporated  by  English  law.     It  was 
answered  in  argument  to  Lord  Abinger,  who  said  that  the 
Court  did  not  know  what  a  corporation  meant  in  France,  that 
it  was  enough  if  the  body  referred  to  had  in  France  the  same 
incidents  and  immunities  as  a  corporation  in  England.(e)     So 
Byles,  J.,  says  :  "  I  doubted,  and  I  still  doubt,  whether  s.  1 6  (of 
the  Common  Law  Procedure  Act,  1852)  can  apply  to'  a  foreign 

(a)  I  Str.  612.  {b)  2  Ld.  Rajin.  1532. 

{c)  2  Ld.  Raym.  1535. 

(d)  South  Carolina  Bank  v.  Ckse^  8  B.  &  C.  427 ;  National  Bank  of  St.  Oiarletf 
V.  Be  Bemales^  Ry.  &  M.  N,  P.  C.  190  ;  Xewhy  v.  CoWs  Patent  Firearnts  Co.^  L.  R. 
7  Q.  B.  293  ;  Scott  Y.  Royal  Wax  Candle  Co.^  L.  R.  i  Q.  B.  D.  404  ;  We^nian  v.  A, 
E.  Snicltarefabrikj  L.  R.  i  Ex.  D.  237. 

{e)  General  Steam  Navigation  Co,  v.  Guillon^  11  M.  &  W.  877,  889. 
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corporation  trading  abroad.     We  have  no  means  of  knowing     Part  L 
the  constitution  and  attributes  of  such  a  body.     It  may  be    ^"^^^ 
altogether  different  from  our  incorporated  companies.''(a)     In      Cap.  v. 
the  case  last  cited,  the  statute  referred  to  was  held  not  to  have     Foreign 
been  intended  to  apply  to  foreign  corporations ;  but  the  decision  Chrporatioru. 
must  be  regarded  as  open  to  suspicion,  having  been  questioned 
by  Quain,  J.,  in  the  later  case  of  Scott  v.  Eoyal  Wax  Candle  Co.{h) 
And  it  will  be  seen  that  in  later  cases  the  aj^licability  to 
foreign  corporations  of  Order  ix.  r.  8  (Judicature  Acts),  which 
is  practically  a  re-enactment  of  the  section  above  mentioned, 
has  been  fully  recognised.(c)     But  the  principle  does  not  extend 
to  foreign  partnerships. {d)     It   has    been    recognised    that  a 
foreign  corporation  can  apply  under  s.  103  of  the  Patents  Act 
1 883- (46  &  47  Vict.  c.  57).(c) 

The  principle  that  foreign  corporations  might  be  recognised  Liability  of 
when  suing  as  plaintiffs  was  not  extended  to  their  appearance  ^r^^tioii 
as  defendants  until  a  considerably  later  date.  It  was  pointed  to  be  sued, 
out  by  Williams,  J.,  in  Ingate  v.  Austrian  LIoydsJ(f)  that  there  was 
then  (1858)  no  precedent  for  admitting  foreign  corporations  to 
defend  an  action  at  law  in  their  corporate  capacity ;  but  they 
had  certainly  been  treated  as  defendants  in  the  Courts  of 
Chancery,  and  in  Carron  Iron  Co,  v.  Maclaren  (g)  an  injunction 
was  granted  by  the  Master  of  the  Rolls  against  a  Scotch,  t.e., 
a  foreign,  corporation.  In  the  latter  case,  though  objection 
was  taken  to  the  sufficiency  of  the  service,  and  the  presence  of 
the  company  within  the  jurisdiction  was  denied,  it  was  not 
contended  that  an  English  Court  was  incompetent  to  treat  a 
foreign  corporation  as  defendants,  if  proper  service  of  the  writ 
was  effected  upon  them.  It  was  not,  however,  directly  held 
that  it  was  competent  to  do  so  until  Newhy  v.  Van  Oppcn.Qi)  "  It 
is  true  that  we  are  not  aware,"  said  Blackburn,  J.,  "  of  any 
reported  case  in  which  a  foreign  corporation  has  been  sued 
in  a  court  of  law ;  but  it  seems  to  follow,  from  their  being 

(a)  Ingate  v.  Auttrian  Lhig^B^  4  C.  B.  N.  S.  704.  Cf.  the  judgments  iu 
Cvlquhoun  v.  Heddon^  24  Q.  B.  D.  491  ;  59  L.  J.  Q.  B.  142. 

(0)  L.  R.  I  Q.  B.  D.  404,  at  p.  409 ;  and  eee  per  Bramwell,  B.,  Wettnian  v.  A.  E, 
tSnickare/abrik^  L.  R.  i  Ex.  D.  237,  240. 

{e)  Scott  V.  jkogal  Waj-  Candle  Co.  (afite)^  and  Mmoh  v.  Coniptoir  d'Eitcompte  de 
ParU^  infrtX. 

(d)  Russell  V.  Camhefort,  23  Q.  B.  D.  526. 

(c)  Re  Society  du  Temple,  13  Rep.  Pat.  Ca.  54  ;  Re  Carey,  6  Rep.  Pat.  Ca.  552. 

(  /•)  4  C.  B.  N.  S.  704,  709. 

ig)  5  H.  L.  C.  416  (1855)  ;  bo  8er\ice  ordered  by  Court  of  Chancery  on  an  Irish 
corporation  in  Lewis  v.  Baldwin,  11  Beav.  153  ;  see  Maclaren  v.  Staijiton,  16  Beav. 
285. 

(h)  L.  R.  7  Q.  B.  293.  Recently  the  same  principle  has  been  recognised  in 
Afasim  V.  Comptoir  d'Escomjtte  de  Paris  and  Ilaggin  v.  Same,  W.  N.  1889,  p.  129. 
See  in/j'tt. 

I 
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Part  I.  permitted  to  sue  as  plaintiffs,  that  they  must  be  suable  as 
Persons,  defendants.  It  is,  however,  enough  to  say  that  we  will  not  on 
Cap.  v.  this  ground  prevent  the  plaintiff  from  proceeding.  The  corpora- 
Foreign  ^^^^  ^^^7'  ^^  ®^  advisod,  raise  the  question  after  appearing  on 
Corporations,  the  record."  It  should  be  remarked  that,  in  this  case,  the 
defendant  corporation  was  de  facto  carrying  on  business  in 
England,  though  it  does  not  appear  that  this  fact  was  relied 
upon  in  the  judgment  on  the  question  whether  the  action  was 
maintainable.  So  it  has  been  held,  since  the  passing  of  the 
Judicature  Acts,  that  the  provisions  in  the  schedule  to  these 
Acts  for  service  of  writs  of  summons  or  notice  thereof  out  of 
the  jurisdiction  apply  to  actions  against  a  foreign  corporation 
resident  out  of  the  jurisdiction.(a)  "  The  language  of  Order  xi. 
r.  I,"  said  Cockburn,  C.J.,  "appears  to  me  large  enough  to 
include  foreign  corporations,  and  to  be  as  applicable  to  them 
as  to  foreign  subjects."  *'  There  is  nothing  in  the  language  of 
the  order,"  said  Quain,  J.,  "  to  sanction  our  making  any  differ- 
ence between  a  foreign  subject  and  a  foreign  corporation — 
between  a  natural  person  and  an  artificial  person — ^in  respect 
of  service,  and  there  is  no  reason  in  the  nature  of  things  why 
we  should.  With  regard  to  the  decision  in  Ingate  v.  Austrian 
LloycCs,{h)  that  s.  19  of  the  Common  Law  Procedure  Act,  1852, 
did  not  apply  to  a  foreign  corporation,  I  should  like  to  have 
that  decision  reconsidered  if  it  weire  necessary."  It  has  been 
decided,  however,  that  notice  of  the  writ  of  summons  must  be 
served,  service  of  the  writ  itself  having  been  set  aside  by  the 
Exchequer  Division  of  the  High  Gourt.(c)  "  I  am  of  opinion," 
said  Bramwell,  B.,  in  the  case  last  cited,  "  tht^t  we  ought  not  to 
set  aside  the  order  permitting  the  issue  of  the  writ,  because  a 
foreign  corporation  is  suable  in  this  country,  and  so  a  writ  may  lie 
against  it."  It  can  hardly  be  said  without  arguing  in  a  circle, 
so  far  as  this  particular  judgment  is  concerned,  that  it  must  be 
inferred  that  a  foreign  corporation  is  suable  here  because  the 
Legislature  has  made  provisions  for  serving  notice  of  writs 
which  have  been  construed  as  applicable  to  them ;  but  that 
reasoning  is  quite  consistent  with  the  decision  of  the  Queen's 
Bench  Division  in  Scott  v.  Royal  Wax  Candk  Co.,(d)  and  with 
the  admitted  right  of  the  Court  of  Chancery  to  order  service 


(a)  La  Bourgogjie  (1899),  68  L.  J.  P.  (H.  L.),  104 ;  Lhoneux,  Limon  ^'  Q*.  v. 
Hong  Kong,  «Jc.  Orrjurration^  33  Ch.  D.  446  ;  21ie  Princeue  CUmeiUine  (1896) ;  Seott 
V.  Boyal  Wax  CatidU  Co.^  L.  R.  Q.  B.  D.  404. 

(V)  4  C.  B.  N.  S.  704  ;  27  L.  J.  C.  P.  323. 

(r)   WeHnw.n  y.  A,  E.  Snickarefahrih^  L.  R.  i  Ex.  D.  237. 

Id)  L.  R.  I  \l.  B.  D.  240. 
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on  a  foreign  corporation  out  of  the  jurisdiction,  prior  to   the      Part  i. 
passing  of  the  Judicature  Acts.  Persons. 

It  has  been  said  that  Blackburn,  J.,  in  Newhy  v.  Van  Cap.  v. 
Oppen^{a)  affirmed  the  abstract  proposition  that  a  foreign  Foreign. 
corporation  is  suable  in  England.  In  that  case  the  foreign  (orporationx. 
corporation  had  a  branch  office  and  carried  on  business  in  service  of 
England,  and  it  was  further  held  that  service  in  such  a  case  ^"^  or  notice 
must  be  on  a  clerk  or  officer  in  the  nature  of  a  head  corporation, 
officer,  whose  knowledge  would  be  the  knowledge  of  the 
corporation,(6)  in  accordance  with  the  EngUsh  common  law 
rule,  re-enacted  by  statute,  as  to  the  proper  service  of  a  writ 
upon  a  corporation  aggregate.  It  was  with  reference  to 
this  point  alone  that  the  subsequent  case  of  Mackereth  v. 
Glasgow  and  SoiUh  Western  Railway  Co.(c)  was  decided,  and 
the  question  of  the  liability  of  a  foreign  corporation  to  be 
sued  at  all  does  not  therefore  seem  to  be  affected  by  it. 
The  defendants  in  that  case  were  a  Scotch  corporation,  with 
running  powers  over  an  English  railway  to  Carlisle,  and  their 
only  officer  in  England,  upon  whom  the  writ  was  served,  was 
a  booking-clerk  at  Carlisle,  whose  sole  duty  it  was  to  issue 
tickets  to  travellers.  It  was  held,  that  the  booking-clerk 
was  not  a  head  officer  or  clerk  of  the  defendants  upon  whom 
service  of  the  writ  could  properly  be  made,  and  that  the 
defendants  did  not  in  any  sense  reside  or  carry  on  busi- 
ness (d)  at  Carlisle,  so  as  to  come  within  s.  1 6  of  the  Common 
Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76).  According 
to  the  decisions  imder  the  Judicature  Acts  which  have  been 
already  cited,(c)  the  proper  course  under  similar  circumstances 
would  be  to  obtain  leave,  under  Order  11.  r.  4,  Order  xi. 
r.  I,  of  the  Schedule  to  the  Judicature  Acts,  to  issue  a  writ 
against  the  defendants,  and  to  serve  them  with  notice  of 
such  writ  out  of  the  jurisdiction,  i,e.j  on  their  head  officer  at 
their  Scotch  head  office.  The  general  principle  that  a  foreign 
corporation  is  suable  in  England,  subject  to  the  ordinary  rule 
of  English  procedure  as  to  effecting  service,  is  in  no  way 
impaired  by  the  judgment  in  Mackereth  v.  Glasgmo  aiid  South- 
Western  Railway  Go, ;  nor  is  there  in  reality  anything  hostile 

(fl)  L.  R.  7  Q.  B.  293. 

(b)  See  Tidd'B  Practice,  ed.  1828,  p.  121  ;  2  Will.  IV.  c.  39,  s.  13  ;  15  &  16  Vict, 
c.  76, 8.  16,  re-enacted  in  the  Judicature  Act ;  Rules  ;  Ord,  ix.  2,  8. 

(<?)  L.  R.  S.  Ex.  149. 

{d)  As  to  the  meaning  of  the  words  "  carry  on  business,"  see  ShieAs  v.  Great 
Xorthern  By.  Co.,,  30  L.  J.  Q.  B.  331  ;  Garton  v.  Great  Wederti  Ry.  Co.y  i  E.  &  E. 
1258 ;  L.  J.  Q.  B.  103. 

(c)  WeMinan  v.  A.  E,  Snickarefabrik,  L.  R.  I  Ex.  1).  237 ;  Scott  v.  Royal  Wax 
landU  Co,,  L.  R.  i  Q.  B.  D.  240. 
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Fast  I.  to  it  in  Carron  Iron  Co.  v.  MaclarenXa)  which  was  relied  on 
PKB«o»8.  i^  argument.  All  that  was  decided  in  the  latter  case  on 
Cap.  V.      this    point    was  that    an  alleged    agent  of    the  company  in 


Foreign  England  was  not  an  agent  for  the  purpose  of  being  served 
CorporatUm^,  -^^ith  notice  of  an  injunction ;  and  that  unless  the  defendants 
were  either  resident  in  England  or  were  sued  in  respect  of  acts 
or  property  in  England,  an  injunction  of  the  English  Court  of 
Chancery  ought  not  to  be  enforced.  No  difference  was  in  fetct 
made  between  the  position  of  a  Scotch  corporation  and  a 
Scotch  domiciled  subject ;  and  the  distinction  between  a 
natural  person  and  an  artificial  person  created  by  a  foreign 
law,  was  not  referred  to.  That  there  is  no  such  distinction 
for  this  purpose  appears  from  a  more  recent  case,  where  it 
was  held  that  the  exceptional  privileges  as  to  jurisdiction 
conferred  on  Scotchmen  and  Irishmen,  domiciled  or  ordi- 
narily resident  in  Scotland  or  Ireland  (under  the  Judicature 
Rules),  are  applicable  to  corporations  as  to  individuals.(6) 

The  existing  law  as  to  the  service  of  writs  on  foreign 
corporations,  trading  or  carrying  on  business  in  England,  is 
best  expressed  in  the  case  of  La  Bourgogncic)  Service  on  a 
corporation  is  regulated  by  Order  ix.  r.  8  of  the  Judicature 
Acts,  which  requires  service  on  a  "head  oflScer."  It  is  a 
question  of  fact  whether  a  company  comes  within  the  rule. 
Hiring  an  office,  writing  up  the  name  of  the  company, 
paying  taxes  and  expenses,  are  facts  which  afford  strong 
evidence  that  the  company  is  carrjring  on  business  in  this 
country  under  such  circumstances  as  to  constitute  residence 
here ;  and  that  the  manager  in  charge  is  a  "  head  officer  "  of 
the  company  within  Order  ix.  r.  8.  Nor  is  it  inconsistent 
with  this  view  that  such  manager  should  in  addition  carry 
on  a  business  of  his  own,  and  pay  the  staff  employed  at  the 
office.  But  if  the  facts  show  that  the  manager  who  is 
sought  to  be  served  is  only  an  agent  of  the  foreign  company, 
and  not  their  '*  head  officer,"  service  of  the  writ  on  him  will  be 
set  aside  as  insufficient.(rf)  And  the  same  will  follow,  d.  fortioi-iy, 
where  service  is  sought  to  be  effected  on  a  manager  or  clerk 
who  is  only  a  servant  of  such  agent.(c)  But  the  office  or  placa 
of  business  need  not  be  necessarily  of  a  fixed   character ;  and 

(rt)  5  H.  L.  C.  416,  458. 

(V)   Wathins  v.  Scottish  Imperial  Ins.  Co,  23  Q.  B.  D.  285. 

(f?)  La  Bimrgogne  (1899),  H.  L.  68  L.  J.  P.  9,  104  ;  Lhonevr,  IJmon  t)*'  Co.  v.  Hong 
Kimg  ^'c.  Corporation.  33  Ch.  D.  446  ;  Haggin  v.  Comptoir  d'JSscompte,  23  Q.  B.  I). 
519  ;   Wfitkins  v.  S('trtti«h  Imperial  Insurance  Co.^  23  Q.  B.  D.  285. 

(<f)  Xvtter  V.  Message ries  Maritimes  (1884),  54  LjJ.  Q.  B.  527  ;  Catron  Iron  Co^ 
V.  Maclareny  5  H.  L.  C.  416.  458. 

{f)  The  Princense  Clementine  (1896),  p.  18. 


ARTIFICIAL  AND  CONVENTIONAL  PERSONS,  ETC.      133 

service  has  been  effectually  made  on  a  manager  or  head  officer      part  i. 
of  a  foreign  company  renting  a  stand  and  offering  goods  for  sale    ^™^^^' 
at  a  cycle  show.(a)     It  was  said  by  Collins,  M.R,  in  the  case     Cap.  v. 
last  cited,  that  the  true  test  of  residence  by  a  corporation  for     Foreign 
the   purposes  of  jurisdiction  is  "  whether  the  corporation  is  Corporaiumf. 
conducting  its  own  business  at  some  fixed  place  within  the 
jurisdiction,  that  being  the  only  way  in  which  a  corporation 
can  reside  in  this  country.     It   can  only  reside  through  its 
agent,  not  being  a  concrete  entity  in  itself ;  but  if  it  so  resides 
by  its  agent,  it  must  be  considered  for  this  purpose  as  itself 
residing  within  the  jurisdiction.'X^)     But  though  a  corporation 
may  thus  be  regarded  as  resident  in   England,  and  perhaps 
in   other   places    at    the    same    time,   for    the    purposes    of 
jurisdiction,  this  does  not  apply  to  partnerships,  which  have 
no  corporate  existence  apart  from  the  individuals  composing 
them.     Accordingly,  a  foreign    partnership,  the   members  of 
which  are  foreigners    resident   out    of   the   jurisdiction,  but 
carrying  on  business  in  this  coimtry,  cannot  be  served  under 
Order  ix.  r.  6,  by  service  on  the  manager  at  their  principal 
place  of  business  within  the  jurisdiction.(&) 

The  position  of  foreign  corporations  as   ordinary   litigants  Foreign 
having  been  determined,  it  is  next  desirable  to  consider  how  far  !^^J*fer  °* 
they  can  be  affected  by  special  statutory  regulations  for  their  controlled 
hquidation  or  control.     To  what  extent  the  compulsory  pro-  companiea 
visions  of  the  Companies  Act,  1862,  for  winding  up  companies  -^^t. 
apply  to  such  cases  is  not  strictly  a  matter  of  international  law, 
and  has  been  regarded  rather  by  English  Courts  as  a  question 
of  the  intention  of  the  English  Legislature.     The  principle  of 
their  applicability  was  first  accepted  with  regard  to  companies 
created  by  a  subordinate  jurisdiction  of  the  British  Empire. 
Thus,  a  winding-up  order  was  made  against  an  Indian  cor- 
poration having    a  branch    office    and    agent    in  England.(c) 
In  a  similar  case  it  was    apparently  assumed    that    a    like 
order  could  have  been  made  under  the  1 1  &  1 2  Vict.  c.  45, 
but  the  application  was  refused  on  the  ground  of  its   inex- 
pediency.(rf)     But  with  regard  to  strictly  foreign  associations, 
considerable  doubt  as  to  the  jurisdiction  has  been  expressed. 
"Their  lordships    are    clearly  of   opinion,"  said    James,  L.J., 

{a)  Dunlop  Co.  v.  Adienge9elUchaft  Cudell  <J'  C\),  (1902),  i  K.  B.  342. 

(ft)  RmteU  V.  Cumhffort,  23  Q.  B.  D.  (C.  A.)  526,  overruling  OWMl  v.  Clawn, 
46  L.  J.  Q,  B.  191,  and  dicta  of  A.  L.  Smith,  J.,  in  Pollexfen  v.  (w'ibwn,  16  Q.  B.  D. 
792.  Followed  in  St.  Gohain  v.  Hoyer man's  Agency  (1893),  2  Q.  B.  96 ;  decided 
with  reference  to  the  wording  of  Ord.  XLViii.  (a)  re  i,  11. 

(0)  In  re  Otmmercial  Bank  of  India ^  L.  R.  6  Eq.  5 1 7. 

(ji)  In  re  Union  Bank  of  Calcnttay  3  De  G.  &  S.  253. 
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Part  I.  in  another  case,(«)  "that  the  Companies  Act,  1862,  never 
Persons,  contemplated  that  a  foreign  partnership,  actually  complete  and 
Cap.  V.  existing  in  a  foreign  country,  could  be  brought  within  the  pur- 
Foreign  ^^^^  of  the  English  Act  of  Parliament,  the  English  Legis- 
Corporatiam,  lature  having  no  power  over  the  shareholders  of  such  a 
company."  It  was  accordingly  held,  that  the  Consular 
Court  in  Egypt  could  not  issue  a  sequestration  against  such 
of  the  members  of  a  railway  company  and  partnership  in 
Egypt  as  were  resident  within  its  jurisdiction,  for  not  com- 
plying with  an  order  of  that  Court  to  register  the  company 
as  one  of  limited  liability  under  the  Companies  Act,  1862. 
The  order,  however,  was  obviously  ineffectual  for  other 
reasons,  being  merely  addressed  to  the  only  two  members  of 
the  committee  of  the  railway  company  who  resided  within  the 
jurisdiction  of  the  Court,  and  who  had  no  other  claim  to 
represent  the  partnership.  Nor  is  a  process  purporting  to 
compel  the  registration  of  an  existing  company  the  same  in 
principle  as  a  winding-up  order,  whether  the  company  affected 
be  already  registered  under  the  English  statute  or  not.  The 
"  limited  character  "  of  a  foreign  corporation  will  be  recognised 
in  England,  although  it  is  not  so  registered  under  the  Com- 
panies Act,(6)  which  was  said  in  the  case  cited  to  be  only 
intended  for  domestic  corporations.  But  any  association  which 
contemplates  the  management  of,  or  any  carrying  on  of,  busi- 
ness here  may  be  so  registered  though  consisting  entirely  of 
foreigners  resident  abroad,  and  though  the  principal  business 
may  be  intended  to  be  carried  on  abroad  also.(c)  It  is  suflS- 
cient,  if  any  business  is  to  be  carried  on  in  any  part  of  the 
United  Kingdom.(rf)  It  would  appear  that  this  condition  must 
be  satisfied  in  order  to  obtain  registration,(c)  but  it  may  per- 
haps be  doubted  whether  in  practice  registration  even  in  such 
a  case  would  be  refused.(/)  And  it  is  quite  clear,  that  if  a 
foreign  association  is  once  registered  under  the  Act,  a  winding- 
up  order  can  be  made  against  it,  though  circumstances  can 
easily  be  imagined  under  which  it  would  be  diflScult  for  it  to 
take  effect.(^) 

'  (a)  BulMey  v.  Schult:,  L.  R.  3  P.  C.  764,  769. 

{h)  Jiateman  v.  Sertice^  6  App.  Cus.  386. 

{c)  General  Co.  for  Promotmi  of  Land  Credit^  BeitM  v.  Bos^  L.  R.  5  Ch.  363  ; 
S.  C.  5  H.  L.  (L.  R.)  176. 

(<i)  In  re  International  Pulpy  J5*r.,  Co,^  3  Ch.  D.  594^  597. 

(e)  In  re  Union  Bank  of  Calcutta^  19  L.  J.  Ch.  388  ;  5  l)e  G.  &  S.  2J3. 

(/)  See,  however,  the  language  of  James,  L.J.,  in  Bulkeley  v.  SchnltZy  L.  R.  3 
P.  C.  764. 

(^)  Be  Tumacacori  Mining  Co.^  L.  R.  17  Eq.  534,  540;  Beus9  v.  Boft,  L.  R.  5 
H.  L.  176  ;  Be  Factage  Parisien^  34  L.  J.  Ch.  140  ;  Be  Madrid^  ^t.,  Baihoay  Co,^ 
3  De  G.  &  Sm.  127  ;  2  Macn.  &  G.  169. 
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The  jurisdiction  to  make  a  winding-up  order,  however,  has  Part  I. 
more  recently  been  asserted  in  cases  where  no  registration  ^^^^^^' 
under  the  English  statute  has  been  effected.  Thus  an  order  Cap.  v. 
has  been  made  in  the  case  of  a  New  Zealand  company,  formed  t^oreign 
and  having  its  principal  place  of  business  abroad,  but  having  a  Corporatioiu, 
branch  office,  agent,  and  assets  in  England.(a)  Nor  does  the 
pendency  of  a  foreign  liquidation  affect  the  jurisdiction, 
although,  in  making  such  order  the  Court  will,  as  a  matter 
of  comity,  have  regard  to  the  order  of  the  foreign  Court.(a) 
But  there  is  no  jurisdiction  to  make  a  winding-up  order  in  the 
case  of  a  foreign  company  which,  though  it  has  carried  on 
business  in  England  by  agents,  yet  has  no  branch  office  or 
"  residence  of  its  own "  there.(5)  The  meaning  of  "  having 
regard,  as  a  matter  of  comity,  to  the  order  of  the  foreign  Court " 
is  better  developed  in  a  later  case,(c)  where  North,  J.,  said :  "  I 
think  the  winding  up  here  will  be  auxiliary  to  the  winding  up 
in  Australia,  and,  if  I  have  the  control  of  the  proceedings  here, 
I  will  take  care  that  there  shall  be  no  conflict  between  the  two 
Courts."  But  the  procedure  in  the  English  Court  will  never- 
theless be  regulated  by  its  own  rules.  "  The  general  principle 
is — ascertain  what  is  the  domicil  of  the  company  in  liquidation  ; 
let  the  Court  of  the  country  of  domicil  act  as  the  principal 
Court  to  govern  the  liquidation ;  and  let  the  other  Courts  act 
as  ancillary,  as  far  as  they  can,  to  the  principal  liquidation. 
But  although  that  is  so,  it  has  always  been  held  that  the  desire 
to  act  as  ancillary  to  the  Court  where  the  main  liquidation  is 
goiiig  on  will  not  ever  make  the  Court  give  up  the  forensic 
rules  which  govern  the  conduct  of  its  own  liquidation."(rf)  No 
distinction  has  in  these  later  cases  been  taken  between 
associations  created  by  a  subordinate  jurisdiction,  and  associa- 
tions of  a  strictly  foreign  character ;  but  it  will  be  observed  that 
only  one  instance  of  the  latter  class  has  been  cited,  and  in  that 
the  winding-up  order  was  refused  on  the  ground  that  the 
condition  of  a  branch  office  in  England  was  not  compUed 
with.(e) 

(a)  In  re  Maihesan  Brother*^  Limited,  27  Ch.  D.  225,  following  In  re  Commercial 
Bank  of  India,  L.  R.  6  Eq.  517.  Similar  orders  were  made  in  Commercial  Bank 
of  S,  Australia  (33  Qh..  D.  174)  ;  and  English,  Scottish  and  Australian  Bank  (1893), 
3  Ch.  385,  394. 

{h)  In  re  Llotjd  Generalejtaliano,  29  Ch.  D.  219.  Cf.  Bulkeley  v.  Schultz,  L.  R. 
3  P.  C.  764,  769  ;  Bateman  v.  Sernce  (1881),  6  App.  Cas.  386.  As  to  service  of  a 
writ  on  a  corporation  under  such  circumstances,  see  La  Bourgogne  (H.  L.)  (1899), 
68  L.  J.  P.  104 ;  ante,  p.  132. 

{c)  In  re  Commercial  Bank  of  S.  Australia,  33  Ch.  D.  174. 

(d)  English,  Scottijth  and  Avstralian  Bank,  in  re  (1893),  3  Ch.  38$,  at  p.  394  ;  per 
Williams,  L.J.,  speaking  with  reference  to  the  representation  of  foreign  creditoi-s 
by  proxy. 

(«)  In  re  Lloyd  Generals  Italiano,  29  Ch.  D.  219. 
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Pabt  I.         Where  a  winding-up  order  has  been  made,  actions,  not  only 
Pbbsons.    Jj^  England,  but  in  all  other  parts  of  the  United  Kmgdom,  will 
Cap.  V.      be  restrained,  subject    to  any  advantage  by  priority   already 
Z,    ;         gained  (flj)  under  ss.  87,  122,  of  the  Companies  Act.     From  the 
Corparati^ons.  language  of  Jossol,  M.K,  in  lie  International    FtUp,    &c,,  Co. 
(injrit\  it  would  appear  that  the  only  reason  why  a  strictly 
foreign  action  cannot  be  restrained  under  the  same  sections  is 
the  want  of  jurisdiction  to  control  it.     This  would  seem  to 
imply  that  a  foreign  plaintiff  coming  m  as  a  creditor  under  the 
English  winding  up  can  be  restrained,  as  a  condition  of  relief 
here ;  nor  does  it  appear  that  there  would  be  any  distinction 
for  this  purpose  between  a  winding  up  and  an  ordinary  bank- 
ruptcy.    On    analogous  principles,   an    injunction    has    been 
granted  against  a  Scotch  soUcitor,  agent  in  Scotland  of  the 
official  Uquidator  in  England,  from  attaching  assets  in  Scotland 
to  pay  his  costs,  although  evidence  was  given  that  the  Scotch 
law  allowed  the  remedy  he  had  adopted.     It  was  held  that  he 
was  in  the  same  position  as  an  English  agent  would  have  been 
in    England,    and    that    his    proper    remedy    was    in    the 
liquidation.(2^) 
Foreign  in-         The  applicability  of  Enfflish  statutes  to  foreim  companies 
panieg—de-     OT   Corporations  not  strictly  constituted  by  English  law  has 
ductiongfrom  \)QQji  also  Considered  from  the  point  of  view  of  revenue  legis- 
returns.         lation.     The  extension  into  Great  Britain  of  the  business  of 
several  large  American  insurance  companies  has  given  rise  to 
a  question  how  far  persons  insured  with  them  are  entitled  to 
deduct  the  amount   of   their    annual    premiums   from    their 
income-tax  returns,  under  the  statutory  privileges  conferred 
by  16  &  17  Vict.  c.  34,  s.  54,  and   16  &   17  Vict.  c.  91.     By 
the  language  of  the  last-mentioned  Act,  the  privilege  was  con- 
fined to  persons  insured  **  in  or  with  any  insurance  company 
existing  on  the  ist  of  November  1 844,  or  in  or  with  any  insm*- 
ance  company  registered  pursuant  to  the  Act  7   &   8  Vict, 
c.   no."     In  Colquhoun  v.  ]Ieddon(c)  the  question  arose  with 
reference  to  an  American  insurance  company  which  existed — 
in  America — before  November    1844;  and  it  was  held  that 
the   statutory  privilege   did  not  apply — i,e.,  that  the  words 
"any  insurance   company  existing,"  &c.,  did   not    extend    to 
American  companies.     The  principal  ground  of  the  decision 
was  that  the  Registration  Act  referred  to  (7  &  8  Vict.  c.  no) 

(fl)  In  re  Qveemtland  Mere,  Ageney  Co.,  Ex  parte  AnMralian  Investment  Co.^ 
"W.  N.  (1888),  p.  62  ;  In  re  Inter tuUional  Pulp,  S^'c.,  Co.,  3  Ch.  D.  594,  599. 

(b)  In  re  Herman  Laog,  Limited,  36  Ch.  D.  502. 

{c)  Colquhoun  v.  Ileddon,  24  Q.  B.  D.  491  ;  59  L.  J.  Q.  B.  142  ;  affirmed  on 
appeal,  25  Q.  B.  D.  127. 
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appeared  to  be  confined  to  English  companies,  and  that  the  pabt  i. 
I  St  of  November  1844  was  the  date  on  which  it  came  into  ^^^^^ 
practical  operation.  The  Court  of  Appeal  have  affirmed  the  cap.  v. 
decision  (Fry,  L J.,  dubitante\  holding  that  the  reference  in  the  jrareign 
Act  to  the  month  of  November  1844,  taken  in  conjunction  Corporations. 
with  the  terms  of  7  &  8  Vict.  c.  no,  was  enough  to  show 
that  foreign  companies  were  not  intended  to  be  included.  On 
the  general  question,  whether  the  words  ''any  existing  com- 
pany "  in  an  English  statute  extended  or  not  primd  facie  to 
foreign  companies.  Lord  Esher  said  that  an  Act,  unless 
expressly  so  intended,  ought  not  to  be  supposed  to  deal, 
directly  or  indirectly,  with  any  person  outside  the  jurisdiction 
of  Parliament.  Lord  Justice  Fry  dissented  from  this  view; 
and  said,  in  e£fect,  that  the  words  would  primd  fade  include 
foreign  corporations,  unless  they  proposed  to  do  anything  in 
violation  of  the  comity  of  nations  by  asserting  a  right  of 
control  over  a  company  not  subject  to  the  jurisdiction.  The 
latter  view  appears  to  be  more  in  accordance  with  theory. 
Legislation  deals  with  persons,  natural  or  artificial,  not  on  the 
view  that  they  are  in  fact  within  the  jurisdiction,  but  on  the 
view  that  they  may  subsequently  come  within  it.  The  mere 
passing  of  an  Act,  in  ordinary  cases,  affects  nobody.  It  is 
the  operation  of  an  Act  which  affects  persons ;  and  an  Act 
operates  from  time  to  time  on  the  persons  who  are  or  have 
become  subject  to  it.  An  Act  which  provides  for  the  future 
with  respect  to  insurance  companies,  has  as  good  a  right  to 
legislate  for  foreign  companies,  which  may  subsequently  carry 
on  business  in  England,  as  for  English  companies,  which  do  so 
at  the  date  of  its  commencement. 

It  has  already  appeared  that  corporations  are  regarded  as  Domicil  of 
persons  capable  of  "residence"  beyond  the  territorial  limits ^^'"P^™*^^"'*' 
of  the  State  by  whose  Legislature  they  were  created,  and  it 
therefore  becomes  of  interest  to  consider  how  far  they  are 
considered  as  possessed  of  domicil,  and  by  what  rules  that 
domicil  is  governed.  A  corporation  being  in  fact  a  mere 
intangible  creature  of  the  law,  its  domicil  must  be,  as  West- 
lake  puts  it,(a)  a  notional  conception  only,  introduced  for  pur- 
poses of  jurisdiction  and  law.  It  is  commonly  supposed  that 
a  company  resides  where  it  has  its  central  office  for  the  trans- 
action of  its  business ;  (b)  and  certainly,  when  it  is  also  regis- 
tered under  and  created  by  the  laws  of  that  jurisdiction,  it 
must  be  regarded  as  having  its  domicil  there,  if  anywhere. 

{a)  Westlake,  P.  I.  L.  §  55. 

(h)  Dunlop  y.  Actlengeselhchaft  Cudell  (1902),  i  K.  B.  342,  per  Collins,  M.R. 


138  FOREIGN  AND  DOMESTIC  LAW. 

pa&t  I.  The  question  then  arises,  whether  a  corporation  can  in  any 
^*^^^^'  case  have  two  domicils  ? — as,  for  example,  when  it  has  its 
Cap.  V.  head  office  for  the  transaction  of  business  in  one  State,  and 
F^gign  is  registered  under  the  statutes  of  another ;  or  when  it  has 
Cin-parat'wns,  important  officcs,  and  carries  on  distinct  business  within  each 
jurisdiction.  In  The  Carron  Iron  Co,  v.  Maclarai  (a)  an  injunction 
had  been  obtained  against  a  Scotch  corporation,  restraining  it 
from  taking  certain  proceedings  in  Scotland,  and  notice  of  the 
injunction  was  served  both  on  the  company's  agent  in  London, 
and  on  the  manager  in  Scotland.  The  company  did  not 
appear,  and  the  injunction  was  afterwards  dissolved  on  their 
motion.  Lord  Cranworth  laid  down  that  there  was  no  rule 
or  principle  of  the  Court  of  Chancery  which,  after  a  decree 
for  administering  a  testator  s  assets  (which  was  the  case  under 
discussion),  would  induce  it  to  interfere  with  a  foreign  creditor 
resident  abroad,  suing  for  his  debt  in  the  courts  of  his  own 
country,  and  that  over  such  a  creditor  the  Courts  here  could 
exercise  no  jurisdiction  whatever.  This  was  in  effect  an 
enunciation  of  the  principle  that  a  person  domiciled  abroad  is 
not  justiciable  to  the  order  of  an  English  Court,  except  in 
respect  of  acts  done  or  to  be  done  in  England,  or  in  respect 
of  property  locally  situate  in  England.(&)  It  was  then  further 
laid  down  that  on  the  facts  the  Carron  Iron  Company,  so  far 
as  they  could  be  said  to  have  any  locality  at  all,  must  be 
considered  as  a  body  "  locally  situate  "  in  "Scotland  ;  and  that 
the  fact  that  they  had  property  in  England,  and  a  resident 
agent  for  the  sale  of  their  goods,  though  it  might  enable  the 
Court  to  make  its  injunction  effectual,  could  not  justify  its 
issue.  The  company  was  therefore  regarded  as  having  its 
domicil  in  Scotland,  but  it  was  not  directly  laid  down  that  it 
might  not  have  been  also  regarded  as  domiciled  in  England 
if  the  facts  had  warranted  such  a  view.  It  was  said,  indeed, 
by  Lord  St.  Leonards,  who  dissented  from  Lord  Brougham 
and  Lord  Cranworth  in  the  House  of  Lords,  that  it  might. 
"  This  company,  I  think,  may  properly  be  deemed  both  Scotch 
and  English.  It  may,  for  the  purposes  of  jurisdiction,  be 
deemed  to  have  two  domicils.  Its  business  is  necessarily 
carried  on  by  agents,  and  I  do  not  know  why  its  domicil 
should  be  considered  to  be  confined  to  the  place  where  the 
goods  are  manufactured.  The  business  transacted  in  England 
is  very  extensive.     The  places  of  business  may,  for  the  pur- 

(a)  5  H.  L.  C.  416  ;  S.  Q.guhnovi,  Maelaren  v.  Stainton,  16  Beav.  279.   Followed 
m  In  re  Boyes^  Crofton  v.  Croftan^  47  L.  J.  Ch.  689. 
(ft)  Story,  §§  539,  540  ;  Westlake,  P.  I.  L.  §  127. 
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poses  of  jurisdiction,  be  pfoperlj  deemed  the  domiciL'^ia)     It      Pakt  l 
is  to  be  observed  thut  the  o>*  ^  of  Lord  St.  Leonards  do  not     ^""^^^ 
go  the  length  of  saying    that  a  corporation   may  have   two      Cat.  v. 
domicils  for  any  purposes  except  those  of  jorisdiction,  and      />^77^ 
the  pecuhar  natoie  of  the  jurisdi«:-tic*n  claimed  should  also  be  ^**^J'  "-'  ^'**' 
remembered.     It  will  be  seen  in  its  j»x>per  placet  b }  that  mere 
transient  residence  within  the  jurisdiction,  coming  far  short  of 
domicil,  will  be  held  to  justify  an  English  Court  in  acting  i.-* 
persoTuim,  when  ihesre  is  any  equity  affecting  the  person   in 
relation  to  an  act  done  or  to  be  done,  or  to  property  locally 
situate  in  England.     This  sort  of   domiciliary  residence,  for 
the  purpose  of   founding  jurisdiction,  is^  in  fact,  the   same 
condition  as  that  which  it  has  been  already  shown  is  required 
for  the  purpose  of  making  a  winding-up  order  against  a  non- 
registered    foreign    company.     Such    a    winding-up   order    is 
refused  where  the  company  has  no  branch  office,  or  "  residence 
of  its  own/'  in  this  country.(r) 

It  is  seldom,  in  fact,  that  the  fiom  kil  of  a  corporation,  Re^idenc^  of 
strictly  speaking,  can  come  in  question.  The  cases  in  which  '^'t^*™'*^^"-*^ 
the  test  of  domicil  is  usually  applied  are  those  which  arise  on 
questions  of  marriage,  divorce,  legitimacy,  and  succession; 
matters  in  which  no  legislation  can  give  the  so-called  person 
of  a  corporation  the  power  of  partaking.  What  is  most  com- 
monly disputed  is  the  appUcabiUty  or  non-applicability  of 
certain  statutes  which  use  the  words  **  residence  "  or  "  carrying 
on  business,"  to  the  facts  proved  with  regard  to  a  foreign 
corporation:  and  between  these  cases  and  those  which  turn 
on  domicil  proper  there  is  a  narrow  but  well-defined  line  to 
be  drawn.  Residence  itself  is,  of  course,  a  phase  not  strictly 
applicable  to  a  corporation.  Its  use,  in  the  words  of  Huddle- 
ston,  'B.,(d)  is  founded  upon  the  habits  of  a  natural  man,  and 
is  therefore  inapplicable  to  the  artificial  and  legal  person  to 
which  the  name  corporation  is  given  by  the  law.  Nevertheless, 
as  residence  has  been  appointed  for  some  purposes  as  the  test 
of  a  trader's  liability  to  the  jurisdiction  of  the  Crown,  and  as 
a  corporation  can  undoubtedly  trade,  it  has  become  necessary 
to  determine  how  far  a  corporation  can  reside.    By  schedule  D. 

(a)  5  H.  L.  C.  416,  449.  It  18  probably  to  this  Yiew  of  double  or  multiple 
domicil, /£»r  the  yurpo$e9  of  Jurisdiction,  that  Cotton,  L.J.,  refers  in  IfatfuiH  w 
Comptoir  d* Etcompte  de  Paris,  W.  N.  1889,  p.  129.  The  theory  does  not  extend  to 
a  foreign  partnership  :  Russell  v.  Cambefort,  23  Q.  B.  D.  526.  And  see  N^.  (robain 
V.  Hoyermans  Agency  (1893),  2  Q.  B.  96. 

(J)  Infra,  chaps.  Ti.  (i.),  vii.  (i),  viii.  (i.). 

(r)  In  re  Lloyd  Generate  Italiano,  29  Ch.  D.  219. 

{S)  Cesena  Sulphur  Co,  v.  Nicholson^  L.  R.  I  Ex.  D.  428,  452.  See  infra ^  p.  14 1 
{d),  as  to  the  extent  to  which  this  decision  is  attected  by  Colqnhoun  v.  Jinnd:^,  14 
A.  C.  493. 
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PabtI.  to  the  2Dd  section  of  i6  &  17  Vict.  c.  34,  duties  are  granted 
Persons.  ^  ^.j^^  Crown  {inter  alia)  "  in  respect  of  the  annual  profits  or 
Cap.  v.  gains  arising  or  accruing  to  any  person  residing  within  the 
foreign  United  Kingdom  from  any  profession,  trade,  employment, 
Carporatians,  or  vocation,  whether  the  same  shall  be  carried  on  in  the 
Residence  of  Uiiitcd  Kingdom  or  elsewhere."  By  s.  5  of  the  same  statute 
corporations,  and  by  s  &  6  Vict.  c.  35,  s.  40,  the  word  "  person,"  as  used 
here,  includes  "  corporation "  or  "  joint-stock  company."  The 
residence  of  a  corporation  within  the  United  Kingdom  is 
therefore  made  a  conclusive  test  of  its  liability  to  pay  income 
tax  in  respect  of  the  whole  of  its  yearly  gains,  wherever  made. 
The  cases  that  have  been  decided  on  the  question  of  the 
"residence"  of  a  corporation  within  the  United  Kingdom, 
for  these  purposes,  by  no  means  support  the  dicta  of  Lord 
St.  Leonards  in  The  Carroii  Iron  Co.  v.  Madarc7i,{a)  just 
referred  to,  as  to  the  possibility  of  a  company  having  a  double 
residence  or  domicil.  In  Tlie  Attorney-General  v.  Alexander(b),  the 
question  was  as  to  the  Uability  under  the  section  of  the  Income 
Tax  Acts,  cited  above,  of  the  Imperial  Ottoman  Bank.  It  was 
proved  that  the  bank  was  a  corporation  created  by  Turkish 
law,  and  had  its  seat  fixed,  by  the  concession  and  the  statutes 
which  constituted  it,  at  Constantinople,  with  power  to  establish 
branches  and  agencies  at  other  places.  It  was  the  State  bank 
of  Turkey,  where  it  was  a  bank  of  issue,  and  was  charged 
with  the  collection  of  the  revenue,  and  with  certain  operations 
relating  to  the  currency,  and  with  the  payment  of  interest  on 
the  public  debt,  and  received  from  the  State  a  subsidy  on 
account  of  the  business  transacted  by  it.  On  its  creation  it 
took  over  and  continued  to  carry  on  the  business  of  an  English 
bank  in  London ;  and,  since  its  creation,  the  annual  njteetings 
of  shareholders  had  always  been  held,  and  dividends  declared, 
in  London ;  though  the  statutes  permitted  the  annual  meetings 
to  be  held  at  any  place  which  the  committee  of  management 
might  fix.  It  was  held  that  the  bank  must  be  regarded  as 
residing  at  Constantinople  alone,  where  it  had  its  seat,  and  not 
in  London,  and  that  it  was  consequently  only  liable  to  pay 
income  tax  on  the  profits  made  by  it  in  England.  "  We  have 
to  deal  with  this  question,"  said  Cleasby,  B.,  "  merely  upon 
the  words  *  any  person  residing  in  the  United  Kingdom.'  Now, 
if  residence  could  not  be  predicated  of  a  corporation,  if  the 
idea  were  not  applicable  to  a  corporation  under  this  Act  of 
Parliament,  then,  of  course,  the  first  branch  of  the  schedule 
could  not  apply.     The  argument  is  not  put  on  that  ground ; 

(a)  5  H.  L.  416,  449.  {h)  L.  R.  10  Exch.  20. 
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and  we  have  to  consider  whether  it  is  made  out,  not  only  that      pabt  i. 
the  word  '  person  '  is  fulfilled  by  this  body,  which  is  a  corpora-     Peksons. 
tion,  but   whether    the    terms  *  residing   within   the  United      Cap.  v. 
Kingdom '  are  also  satisfied.  ...  It  appears  to  me  sufficient     Foreian 
to  say  that,  looking  at  the  constitution  of  the  Imperial  Ottoman  CorporatwnM. 
Bank,  we  can  see  it  did  not  carry  on  business  in  England  in  Residence  of 
such  a  sense  that  we  should  be  justified  in  sayii^  it  resided  corporations. 
here.  ...  It  is  not  made  out  that  the  bank  is  resident  in 
England,  or  is  even  carrying  on  its  business  here,  though  some 
of  its  business  is  carried  on  here."(a)     ''  It  was  contended  at 
first/'  said  Amphlett,  B.,  in  the  same  case, ''  that  a  person  carry- 
ing on  business  in  London  or  elsewhere  might  be  said  to  reside 
where  he  was  carrying  on  business :  so  that,  if  he  had  two  or 
three  establishments  in  different  countries,  he  might  be  said 
to  reside  in  any  of  those  countries.  .  .  .  But  this  was  aban- 
doned as  untenable  \{h)  and  if  that  is  so,  if  an  individual  cannot 
be  said  to  reside  wherever  he  carries  on  his  business,  how  can 
a  foreign  corporation  be  said  to  reside  within  the  kingdom  for 
no  other  reason  than  that  it  carries  on  business  there  ?     It 
must  follow  the  same  rule.     What,  then,  is   the   reasonable 
meaning  of  a  corporation  residing  anywhere  ?     It  appears  to 
me  that  it  \i\  this :  that  a  corporation  may  be  said  to  reside 
wherever  it  hari  its  seat."(c) 

The  principle  of  these  judgments  is  confirmed  by  the  later 
decision  in  the  analogous  case  of  The  Ceseim  Sulphur  Company  v. 
MchoIsori,(cl)  which  depended  upon  the  same  statute.  Both  in  that 
case  and  in  the  instance  of  The  Calcutta  Jute  Mills  Company,  which 
was  argued  at  the  same  time,  the  corporation  in  question  was 
incorporated  under  the  English  statutes  (the  Companies  Acts, 
1862  and  1867),  with  a  board  of  directors  who  met  in 
England,  where  the  head  office  was  situated.  In  both  cases 
the  profits  were  exclusively  earned  abroad,  where  the  whole  of 
the  practical  business  was  carried  on ;  and  in  both  cases  it  was 
decided  that  the  company  was  resident  in  England,  and  must 
pay  income  tax  upon  the  whole  amount  of  its  profits,  wherever 
eamed.(c)  The  decision  of  Kelly,  C.B.,  was  based  upon  the 
ground  that,  whether  there  might  or  might  not  be  more  than 
one  place  at  which  the  same  corporation  or  joint-stock  com- 


!s 


^a)  L.  R.  10  Ex.  32. 

Jji)  SulUy  V.  Attorney-General^  5  H.  &  N.  711 ;  29  L.  J.  Ex.  464. 

(r)  L.  R.  10  Ex.  20,  33.  (<0  L.  R.  i  Ex.  D.  428. 

(c)  It  will  be  seen,  \nfra  (Part  II.  chap,  vii.),  that  these  cases  were  questioned, 
if  not  overruled,  as  far  as  the  quantum  upon  which  income  tax  was  payable,  by 
(hlquhoun  v.  Brooks^  14  A.  C.  493.  So  far  as  they  illustrate  the  facts  which 
amount  to  residence  by  a  corporation,  their  authority  does  not  seem  to  be  interfered 
with. 
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Part  I.  pany  resided,  a  joint-stock  company  did  at  any  rate  reside 
Persons,  ^jj^r^  its  place  of  incorporation  was,  where  the  meetings  of  the 
Cap.  V.  whole  company,  or  those  who  represented  it,  were  held,  and 
Foreign  where  its  governing  body  met  in  bodily  presence  for  the  pur- 
CorporaUons.  poses  of  the  Company,  and  exercised  the  powers  conferred  upon 
Residence  of  it  by  Statute  and  by  the  articles  of  association.  "  The  use  of 
corporations,  j-j^q  ^qj.^  c  residence/  said  Huddleston,  B.,(a)  "  is  founded  upon 
the  habits  of  a  natural  man,  and  is  therefore  inapplicable  to 
the  artificial  and  legal  person  whom  we  call  a  corporation. 
But  for  the  purpose  of  giving  efifect  to  the  words  of  the  Legis- 
lature an  artificial  residence  must  be  assigned  to  this  artificial 
person,  and  one  formed  on  the  analogy  of  natural  persons.  .  .  . 
I  do  not  think  that  the  principle  of  law  is  really  disputed,  that 
the  artificial  residence  which  must  be  assigned  to  the  artificial 
person  is  the  place  where  the  real  business  is  carried  on."  It 
will  be  seen  that  though  Kelly,  C.B.,  guarded  himself  from 
being  supposed  to  lay  down  that  a  corporation  could  have  but 
one  residence,  the  language  just  cited  is  not  limited  by  a  similar 
restriction,  and  points  strongly  to  that  proposition.  The  lan- 
guage of  Amphlett,  B.,  in  The  Attonhey-Geiieral  v.  Alexander  is, 
as  has  been  already  pointed  out,  even  more  decided.  It  is 
obvious  that  if  the  artificial  residence  which  is  attributed  to 
an  artificial  person  is  to  be  analogous  to  the  natural  residence 
attributed  to  a  natural  person,  the  analogy  must  be  carried  out 
consistently.  The  birth-place  of  a  natural  individual  is  not 
conclusive  evidence  of  his  domicil  or  his  residence.  It  i&'prinid 
facie  evidence  of  his  domicil  of  origin,  and  his  domicil  of  origin 
is  primd  facie  his  actual  domicil  and  residence  de  facto.  He 
may  be  a  man  who  once  resided  in  one  country,  and  now 
resides  in  another,  but  he  can  only  be  residing  in  one  country 
at  the  time  the  inquiry  is  made.(&)  So  in  the  case  of  an 
artificial  person,  incorporation  and  regbtration  are  or  should 
be  merely  facts  to  be  taken  into  consideration  in  determining 
the  locality  of  the  artificial  residence  which  is  to  be  attributed 
to  the  corporation.  Primd  facie  they  show  where  it  resides ; 
but  if  it  is  established  that  the  seat  of  its  business  is  elsewhere, 
that  it  has  in  fact  left  its  birth-place,  those  circumstances  are 
no  more  conclusive  than  is  the  circumstance  of  birth  in 
the  case  of  the  natural  individual.(c)  Further,  just  as  a 
natural  person  must  be  pronounced,  for  the  purposes  of  domicil, 

(a)  Cenena  Sulphur  Co.  v.  XlcJivhon^  L.  R.  i  Ex.  D.  428,  452,  454. 
lb)  Story,  §  45  a;  Westlake,  §  316 ;  Siunerrille  v,  jSomercille^  5  Ves.  786.     This 
does  not  apply  to  mercantile  domicil  in  time  of  war  :  I7i€  Jonge  Klamna,  5  C.  Rob, 

297. 

(r)  Cenena  Sulphur  Co.  v.  XichoUon^  L.  R.  i  Ex.  D.  428,  453. 
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to  be  resident  in  some  one  place  more  than  in  any  other,  how-      pabt  i. 
ever  nicely  balanced  the  evidence  may  be,  so  a  corporation     ^^^^s. 
should  be  regarded  as  necessarily  having  its  seat  or  centre  of     Cap.  v. 
operations  (d^r  MUtelpunkt  des  Geschdfies — le  centre  de  Veiitreprise)      Foreign 
in  some  one  spot  to  the   exclusion   of   all    others.     It    may  Corporations. 
be  difficult    to  decide    between    two    or  more    places    whose  Residence  of 
claims  appear  conflicting,  but  it  appears  to  be  the  duty  of  the  corporations, 
law  to  pronounce  between  them,  and  to  declare  that  in  fact 
as  well  as  in  law  one  establishment  is  the  centre  where  the 
corporation  resides,  while  the  other  establishments  are  merely 
branch  offices  or  agencies. 

The  seat  of  a  corporation  being  therefore  the  place  where 
the  business  is  carried  on,  the  English  decisions  on  those 
statutes  which  make  it  necessary,  for  the  purposes  of  county 
court  jurisdiction,  to  determine  where  the  place  of  business  of 
the  plaintiff  or  defendant  is  carried  on,(a)  will  afford  some 
assistance  in  answering  the  question  in  individual  cases.  Thus 
it  has  been  held  that  the  place  of  business  of  a  lime,  cement, 
brick  and  manure  company  was  at  their  works  in  Somerset- 
shire, where  the  lime,  &c.,  was  made,  sold,  and  delivered,  and 
not  in  London,  where  the  registered  office  was  situate,  and  the 
meetings  of  the  directors  had  been  held ;  {b)  that  a  registered 
company  does  not  **  carry  on  its  business  "  where  an  agent  sells 
its  goods  in  his  own  name ;  (c)  that  the  Great  Western  Railway 
Company  carried  on  its  business  at  Paddington,  the  London  ^ 

and  North- Western  Railway  Company  at  Euston  Square,  and 
the  Great  Northern  Railway  Company  at  King  s  Cross,  and  not 
at  the  minor  stations  on  the  line  \{d)  and  that  the  seat  of  the 
business  of  a  promenade  pier  company  was  in  London,  where 
the  registered  office  was  situate,  and  the  general  business 
transacted,  although  the  pier,  the  erection  and  maintenance  of 
which  were  the  sole  objects  of  the  company's  existence,  and 
from  which  the  whole  revenue  of  the  company  was  derived, 
was  situate  at  Abarystwith  in  Wales.(c)  And  a  railway  com- 
pany incorporated  under  a  private  Act  of  the  British  Parlia- 
ment for  the  purpose  of  making  a  railway  in  Ireland,  with  an 
office  in  Westminster  for  the  transaction  of  business,  and  no 

(jo)  Taylor  v.  Crowlaiid  Goa  and  Colte  Co.^  1 1  Ex.  i  ;  24  L.  J.  Ex.  233. 

lb)  Keynshum  Blue  Lias  Lime  Co,  v.  Baker ^  33  L.  J,  Ex.  41.  But  see  Cesena 
tSulphur  Co.  V.  NichoUon^  L.  R.  i  Ex.  428,  cited  above,  with  which  this  case 
appears  scarcely  consistent. 

(r)  Oldham  Building^  Sfc,^  Co,  v.  Heald,  33  L.  J.  Ex.  236. 

(d)  AdatiiH  V.  Great  Western  By,  Co..,  30  L.  J.  Ex.  124  ;  6  H.  &  N.  404  ;  Brown 
V.  London  and  North- Western  Ry.  Co.^  32  L.  J.  Q.  B.  318 ;  4  B.  &  S,  326;  Shiels 
V.  Great  Xorthern  Ry  Co.  30  L.  J.  Q.  B.  331. 

(e)  Aherystwith  Prome^mde  Pier  Co,  v.  Cooper,  35  L.  J.  Q.  B.  44. 
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Part  I.     property  or  effects  in  Ireland,  was  held  to  be  a  foreign  corpora- 
Pbesons.    ^.j^j^  gQ  ^  ^Q  j^^  bound  to  give  security  for  costs  when  suing  in 

Cap.  V.      £ngland.(a)     Whether    these    decisions    are    all    strictly    in 
Pf,j^g^      concord  is  not  so  important  as  the  general  conclusion  to  which 
Corporation,  they  point,   that    the   question  where  a  corporation    resides, 
Residence  of   dwells,  has  its  seat,  or  carries  on  its  business,  is  one  and  the 
corporations,  same  question  of  fact,  depending  for  its  answer,  as  does  the 
question  of  domicil  in  the  case  of  an  individual,  upon  a  review 
of   all    the    circumstances  of    the  particular  case.     Notwith- 
standing certain  ambiguous  expressions  in    the    case  of    The 
Carron  Iron  Company  v.  Madaren,(b)  which  have  been  already 
referred  to,  it  seems  probable  that  this  sort  of  residence  is  the 
nearest  approach  to  the  domicil  of  an  individual  of  which  the 
artificial  person  called  a  corporation  is  capable. 

The  idea  of  domicil  "  by  election,"  which  is  occasionally 
introduced  into  French  contracts,  is  relevant  in  this  connection ; 
but  it  is  hardly  more  than  a  figure  of  speech.  A  corporation, 
like  an  individual,  may  contract  that  it  shall  be  dealt  with  as 
if  it  were  domiciled  in  any  specified  country,  or  that  it  will 
submit  to  any  specified  jurisdiction.  Having  so  contracted,  it 
will  be  held  to  its  agreement;  and  service  of  a  writ  in  the 
manner  stipulated  for  by  the  contract  will  be  considered 
valid.(c)  The  cases  with  regard  to  individuals  are  analogous.(rf) 
Nationality  The  conception  of  nationality,  like  that  of  domicil,  can  only 
tiofts!^™  be  applied  to  corporations  in  a  metaphorical  sense ;  but  in  time 
of  war  it  may  often  be  necessary  to  consider  it  as  so  applicable. 
It  would  appear  clear  that  a  corporation  is  for  some  pur- 
poses to  be  regarded  as  a  subject  of  the  State  by  whose  law 
it  was  incorporated,  and  in  which  it  is  registered  and  carries 
on  its  business.(f)  In  the  case  cited  all  these  conditions 
existed.  In  the  not  uncommon  case  of  a  company  registered 
and  incorporated  in  England,  but  actually  carrying  on  the 
whole  of  its  business  abroad,  it  seems  probable  that  the 
question  of  nationality  would  have  to  be  decided  by  the  same 
practical  considerations  as  the  question  of  its  domicil.(/)      It 

(fl)  KUkennij,  cjr.,  By.  Co.  v.  Feilden,  6  Ex.  8i  ;  20  L.  J.  Ex.  141 ;  Edinburgh 
and.  Leith  III/.  Co,  v.  Dawiton,  7  Dowl.  573. 

(ft)  5  H.  L.  C.  416. 

(r)  Tlie  TItamfs  Sulphur  (h.  v.  La  Societc  d^s  Metaur^  Times  Law  Rep.  (1889), 
p.  118. 

{d)  Coj/inv.  Adavimn^  L.  R.  i  Ex.  D.  17  ;  ValUe  y.'Dumerffue,  4  Ex.  290;  i»/rA, 
chap.  xi. 

(c)  Dripftmtein  Cmisolidafed  Gold  Co.  v.  Janson  (1900),  2  Q.  B.  339,  346,  S.C. 
(1902),  A.  C.  484,  490. 

(/)  Ante^  p.  137.  In  Attor^hey- General  v.  Jewlxh  Cohmimthm  Ans.  (1900), 
2  Q.  B.  556,  at  p.  575,  Darling,  J.,  appears  to  treat  the  domicil  and  nationality  of 
a  company  as  equivalent  expressions. 
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is  difficult  to  conceive  a  corporation  as  domiciled  in  one  State,  pabt  i. 

and   belonging  by  nationality   to   another,   both  conceptions  ™<>»8. 

being  equally  artificial  in  their  character.     The  contention  that  Cap.  v. 


the  nationality  of  the  shareholders  in  a  company  affected  the      Foreign 
question  was  rejected  by  Mathew,  J.,    in  the  Ihnefontein  case  CorporatUma. 
last  cited ;  and  by  Lord  Macnaghten  in  the  same  case  in  the 
House  of  of  Lords. 

Foreign  corporations,  when  once  they  have  become  litigants  DiBcovery 
in  an  English  court,  occupy  the  same  position  as  natural  indi-  ^J,^^^^^^ 
vidual  persons ;  and  their  peculiar  nature  is  not  allowed  to 
deprive  their  opponent  of  any  of  the  ordinary  rights  incidental 
to  litigation.  Order  xxxi.  r.  5  of  the  schedule  to  the  Judicature 
Act  provides  thaf  if  any  party  to  an  action  be  a  body  corporate 
or  any  other  body  of  persons,  empowered  by  law  to  sue  or  be 
sued,  whether  in  its  own  name  or  in  the  name  of  any  officer 
or  other  person,  any  opposite  party  may  apply  at  chambers 
for  an  order  allowing  him  to  deliver  interrogatories  to  any 
member  or  officer  of  such  corporation  or  body  of  persons, 
and  an  order  may  be  made  accordingly.  Whether  a  foreign 
•corporation,  incorporated  by  foreign  and  not  by  English  law, 
was  included  under  the  general  term  corporation  might  perhaps 
have  been  disputed ;  but  it  has  been  sufficiently  shown  that  it 
is  at  any  rate  a  "  body  of  persons  empowered  by  law  to  sue  or 
be  sued,"  and  it  therefore  clearly  comes  within  the  latter  part 
of  the  rule.  But  it  has  recently  been  held  that  in  the  case  of 
a  foreign  partnership,  as  distinguished  from  a  foreign  corpora- 
tion, service  on  the  manager  of  the  London  agency  under 
Order  ix.  r.  6,  is  insufficient.(a)  The  same  rule  has  been 
applied  to  the  case  of  a  foreign  republic,  in  a  case  (Jb)  from  which 
it  appears  that  where  the  foreign  corporation  or  State  is  plain-^ 
tiff,  all  proceedings  may  be  stayed  until  a  proper  person  is 
named  on  its  behalf  to  give  discovery .(c) 

The  liability  of  members  of  a  foreign  corporation,  if  sued  in 
the  United  Kingdom,  will  be  determined  by  the  law  of  the  State 
under  which  the  corporation  was  constituted.  If  by  the  con* 
stitution  of  the  company  the  members  are  wholly  irresponsible, 
or  responsible  only  to  a  limited  extent,  the  same  liability  will 
Attach  to  them  in  this  country .(rf)     When  the  company  is  not 

(a)  Russell  r.  Gtmbe/ort,  23  Q.  B.  D.  526.  Followed  in  St,  Oohain  v,  Hoyer* 
mafCs  Agency  (1893),  2  Q.  B.  96. 

(h)  Republic  of  CMaRica  v.  Erlanger^  L.  R.  I  Ch.  D.  171. 

{e)  As  to  the  right  of  a  foreign  shareholder  in  an  English  company  to  oppose 
winding-up  petition  without  giving  security  for  costs,  see  Re  Percy ^  <J*r.,  (7o.,  L.  R, 
z  Ch.  D.  531. 

{d)  General  Steam  Nav,  Ch,  v.  Ouillon,  11  M.  &  W.  877  ;  Bateman  v.  Service^  6 
A«  C.  386 ;  Lindley  on  Companies,  6th  ed.  1227. 
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Past  I.      incorporated,  and  must  therefore  be  regarded  as  a  mere  asso- 

KBSpys.    qji^i^Iqj^  Qf  individuals,  the  question  must  be  treated  as  one  of 

Cap.  y.     agency.     For  this  purpose  it  would  appear  that  the  foreign  law 

Foreign      would  be  material  only  on  the  question  of  the  authority  given ;. 

CarporaHmu.  and  that  for  Other  purposes,  the  liability  of  the  individuals 

composing  the  association  would  be  determined  by  the  law  of 

the  place  where  they  acted  or  contracted  by  their  agent.     The 

subject  does  not  appear  to  have  been  practically  discus8ed.(a) 


PARTXERSHIPS. 

Partnerships,  or  unincorporated  associations  of  individuals 
for  the  purpose  of  carrying  on  business  in  "common,  may  by 
English  law  sue  and  be  sued  in  the  name  of  the  firm 
(Judicature  Act  and  Rules,  Order  XLvin.(a)  r.  i ).  By  the  terms 
of  the  rule  cited,  a  partnership  for  this  purpose  consists  of ''  any 
two  or  more  persons  claiming  or  being  liable  as  co-partners  and 
carryiTig  on  business  within  the  jurisdiction^*  The  words  in 
italics  were  added  in  189 1  (Jime  19th)  to  the  former  rule  of 
1883,  and  the  decisions  on  this  subject  prior  to  that  date 
cannot  therefore  be  accepted  without  examination.(5)  The 
words  of  this  rule  are  wide  enough  to  include  all  persons  carrying 
on  business  within  the  jurisdiction,  whatever  their  domicile 
nationality  or  residence ;  and  Order  XLViii.(a)  rr.  3  and  8  seem 
to  show  that  it  was  intended  to  have  a  general  application.  In 
Orant  v,  And€Tsan,{c)  however,  an  opinion  was  expressed  by 
Wright,  cTl,  that  the  rule  was  not  applicable  to  foreigners  resi-r 
dent  abroad ;  but  the  Court  of  Appeal  refused  to  jndorse  this 
ruling,  and  dismissed  the  appeal  on  another  groimd.  It  has 
^ince  been  expressly  decided  by  the  Court  of  Appeal  that  the 
rule  is  so  applicable,  whether  the  partners  reside  within  the 
jurisdiction  or  not,  and  whether  their  nationality  is  foreign, 
British,  or  colonial.(({)  The  only  condition  now  to  be  considered 
is  whether  the  firm  carries  on  business  within  the  jurisdiction* 
If  this  condition  is  not  satisfied,  the  writ  must  be  issued  in 
the  names  of  or  against  the  individual  partners ;  and  leave  must 


{a)  Lindley  on  Companies,  l,e, ,  Story's  Conflict  of  Law,  §  320  (a) ;  Maunder  r. 
Lloyd,  2  J.  &  H.  718. 

.  {h)  Ruuell  V.  CamhefoH  (1889),  23  9.  B.  D.  526  ;  Western  National  Bank  of  N. 
York  V.  Perez  (1891),  i  Q.  B.  304  ;  Heinemann  v.  Hale  (iSgi),  2  Q.  B.  83 ;  Dobson  v, 
Fegti  (1891),  2  Q.  B.  92,  were  cases  decided  under  the  ola  rule,  and  cannot  now  there- 
fore be  relied  on.  The  cases  of  Shepherd  v.  Hirtch,  45  Ch.  D.  231,  and  lAfsaght 
y.  Clark  ( 1 891},  I  Q.  B.  551,  are  also  out  of  date,  but  appear  in  consonance  with  the 
new  rule. 

(c)  Oremt  v.  Anderson  (1892),  2  Q.  B.  108,  117. 

(d)  Worcester  City  Banking  Co.  v.  Firhank  <J-  Co,  (1894),  I  Q.  B.  784. 
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be  obtaiued  to  serve  the  writ  or  notice  of  writ  abroad  if  neces-     part  I, 
sary.(a) 

Carryi)ig  on  business  within  the  jurisdiction. — This  must  be      Cap.  v. 
a  question  of  fact.     In  ordinary  cases  it  will  be  established  by      Foreign 
showing  that^there  is  within  the  jurisdiction  a  place  of  business  Corporatiom. 
held  in  the  name  of  the  firm,  where  business  is  carried  on  by  a       " 
partner,  or  by  a  paid  employ^  of  the  firm,  on  its  account.     But 
'^  it  may  be  one  thing  to  carry  on  business  within  the  jurisdic- 
tion and   another   to  have  a    place   of  business   within   the 
jurisdiction."(&)  And  a  place  of  business  bearing  the  firm  name, 
but  managed  by  an  agent,  and  not  a  servant  of  the  firm,  has 
been  held  insufficient.(c) 

An  individual  foreigner  carrying  on  business  within  the 
jurisdiction  under  a  firm  name,  is  not  within  R.S.C. 
Order  xlviii.  (a)  r.  i,  and  he  must  be  sued  in  his  own 
name,  and  served  with  notice  of  the  writ  if  abroad,  or  per- 
sonally  if  service  can  be  effected  in  this  country.((2) 

A  foreign  firm  not  carrying  on  business  within  the  juris- 
diction may  by  agreement  be  bound  to  accept  service  within 
the  jurisdiction,  and  such  service  will  be  good.(6)  And  a 
foreign  firm  suing  in  an  English  Court  as  plaintiff  is  bound 
to  submit  to  the  jurisdiction  of  the  Court  in  respect  of  any 
counterclaim  raised  against  it.(/) 

The  jurisdiction  of  the  Court  to  dissolve  a  partnership 
carrying  on  business  within  the  United  Kingdom  must,  it  is 
conceived,  depend  upon  the  domicil,  or  at  any  rate  the 
residence,  of  the  partners  against  whom  disssolution  is 
sought.  The  mere  fact  that  the  firm  had  a  place  of  busi- 
ness in  England  where  it  traded  by  its  servants  would  be 
insufficient. 

As  to  bankruptcy,  it  is  enacted  by  the  Bankruptcy  Rules, 
1886,  r.  264,  that  no  order  of  adjudication  shall  be  made 
against  a  firm  in  the  firm  name,  but  it  shall  be  made  against 
the  partners  individually.     And  it  has  been  decided  that  an 

(a)  Indigo  Co,  v.  OgiUy  (1891),  2  Ch.  31.  Rules  of  Sup.  Court,  Ord.  xi.  Lindle^r 
on  Partnership,  p.  274. 

(h)  Per  Eaher,  M.R.,  Worce^er  Banking  Co.  v.  Firhank  (1894),  i  Q.  B.  784,  788. 
See  Baillie  r.  Ooodimn^  33  Ch.  D.  604 ;  Heinemcmn  y.  Hale  (1891),  2  Q.  B.  83  ; 
Grant  y.  Anderson  (1892),  2  Q.  B.  108. 

{e)  Baillie  v.  Goodwin  (1886),  33  Ch.  D.  694. 

\d)  St.  Gohain  v.  Hoyerman's  Agency  (1893),  2  Q.  B.  96  ;  cf.  on  this  point  Russell 
y.  dim^eforty  23  Q.  B.  D.  526,  oyerruling  O'Neil  v.  Clason^  46  L.  J.  Q.  B.  191.  See 
as  to  seryice  in  this  country,  Carrick  y.  Hancock,  12  Times  L.  Rep.  59. 

{e)  Montgomery  y.  Idebenthal  (1898),  i  Q.  B.  B.  87.  But  neither  a  person  nor  a  firm 
can  by  agreement  g^ve  increased  power  to  order  seryice  out  of  the  jurisdiction ; 
British  Wagon  Co.  y.  Gray  (1896),  i  Q.  B.  45. 

(/)  Griendtooven  y.  Hamlyn  Jjr  Co.,  8  T.  L.  B.  231, 


of  states. 
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Pabt  I.     English   Court  has  no  jurisdiction  to  make  an  adjudication  of 

Pbesons.    banitruptcy  against  a  foreigner  domiciled  and  resident  abroad, 

Cap.  V.      and  not  served    in    England,  though    he    is  a  member  of  a 

Foreign      partnership    trading    in    England,    some    of   the    partners  in 

Chrporatians,  which    were    British    subjects    residing    in  Englknd.(a)       In 

such    a    case,    therefore,    the    property    of    foreign    partners 

cannot    be    made    available,    except    by    taking    proceedings 

against  such  partners  in  the  country  where  they  reside.     If 

there  are  assets  in  this    country,  the    fact    that    bankruptcy 

proceedings  have  been  already  commenced  abroad  is  no  bar 

to    proceedings    here,    except    perhaps     as    to    such    of   the 

partners  as  are  domiciled    in  the  country  where  bankruptcy 

proceedings  were  first  commenced,(&) 


ii.    Foreign  Stales  and  Sovereigns. 

PeraonaJity  With  regard  to  any  particular  municipal  law,  a  foreign  State 

must  be  regarded  as  occupying  a  position  closely  analogous  to 
that  of  a  foreign  corporation  ;  the  personality  of  the  latter 
being  conferred  upon  it  by  its  own  municipal  law,  while 
that  of  the  former  is  created  by  the  public  law  of  nations. 
"  Every  Government,"  says  Lord  Cranworth,  "  in  its  dealings 
with  others  necessarily  partakes  in  many  respects  of  the 
character  of  a  corporation.  It  must,  of  necessity,  be  treated 
as  a  body  having  perpetual  succession.  It  would  not  be 
represented  by  all  or  any  of  the  individuals  of  whom  it  is 
from  time  to  time  composed.  With  respect  to  the  provisional 
Government,  during  the  time  of  the  transactions  in  question, 
material  changes  took  place  as  to  the  persons  who  from  time 
to  time  exercised  its  functions.  It  is  impossible  to  say  that 
the  defendants  ever  were  agents  of  all  or  any  of  the  indi- 
viduals who  from  time  to  time  composed  that  Government. 
Those  who,  as  constituting  the  Government,  stood,  if  they  did 
stand,  in  the  relation  of  cestuisque  trust  or  of  principals  towards 
the  defendants,  ceased  to  fill  that  character  when  they  ceased 
to  be  members  of  the  Government;  so  that,  the  executive 
Government  being  now  at  an  end,  either  the  defendants  have 
ceased  to  fill  the  character  of  trustees  or  agents  at  all,  or 
they  have  become  trustees  or  agents  for  the  plaintiff,  as  the 
person  now  in  possession  of  the  supreme  authority.  The 
case  may  be   likened  to  that  of  a   person  who  had  property 


(a)  Sx  parte  Blain^  re  Satoers  (1879),  12  Ch.  D.  522. 

(b)  Ex  parte  Ckdle  (1890),  24  Q.  B.  D.  640,  Lindley  on  Partnership,  6t]i  ed.  641. 
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in  his   hands  entrusted  to   him   by  a  corporatioa'^^)     The     PabtI. 
passage  just  cited    shows  that  the    analogy  between  a   cor-     ^^^^^* 
poration  and  a   State  may  be  pushed   even  further.     When     Cj^.  v. 
the   Government   in   possession    of    the    supreme    authority     Foreign 
assumes  a  democratic  or  repubUcan  form,  the  State  occupies      stiUe$, 
the    position,  with    regard    to    foreign    municipal    law,  of    a 
corporation  aggregate.     When  the  constitution  of   the  State 
is  monarchical,  the    Sovereign  is  regarded    as  a  corporation 
sole.     Until  comparatively  modem  days,  the    maxim  of  the 
French  despot,  "  VEtat, c^ed  mai''  was  so  far  true  that  the  Sove- 
reign was  universally  regarded  as  the  essential  representative  of 
the  State  over  which  he  ruled ;  and  it  was  well  settled  that  Right  of 
a  foreign  Sovereign  could  sue  in  an  English  court  long  before  gJl^erei-n 
the  personality  of  a  republic  or  confederation  of  States  came  in  to  sue. 
question.(&)     Nor  is  the  admitted  right  of  a  foreign  Sovereign 
to  sue  confined  either  to  his  own  private  and  personal  injuries, 
or  even  to  the  rights  of  property  which  are  vested  in  him  by  the 
law  of  his  State.     He  is   the  representative  of  his  nation,  and 
may  sue  in  respect  of  all  public  political  rights  which  belong 
to  him  as  such,  whether  they  are,  for  internal  purposes,  vested 
in  him,  or  in  some  legislative  or  representative  body  of  the 
State.(c)     And   so  soon  as   a  rfe  facto  Government,  whether 
revolutionary  or  not,  is  recognised  by  foreign  Governments,  it 
would  seem  to  acquire  all  the  rights  and  liabilities  of  its  prede- 
cessor, which  it  is   capable  of    transmitting  in  like   manner. 
Thus   a  private  subject  may  safely  contract  with  a  de  facto 
Government  of  a  foreign  State  which  his  own  Government  has 
recognised.(d)     Even  where  a  ds  facto  Government  has  never 
been  recognised  by  the  Government  of  a  private  individual  who 
contracts  with  it,  the  Government  which  succeeds  to  the  de  facto 
Government  cannot  displace  the  rights   acquired  by  the  indi- 
vidual who  so  contracts.     Thus,  where  the  Confederate  States 
of  America  had  sent  goods  held  by  them  as  public  property  to 
England  under  a  contract,  it  was  held  that  the  United  States 
could  not,  after  the  Civil  War  was  over,  repudiate  the  contract 
'  and  recover  the  goods.(€) 

The   question  whether    a  particular  government,  tribe,  or 
other  association  is  or  is  not  an  independent  Sovereign  State, 

{a)  King  of  Two  Sicilies  v.  Wilcox,  20  L.  J.  Ch.  417,  420 ;  i  Sim.  N.  8.  301. 

{b)  Rolle,  Ab.  tit.  "Admiralty,"  E.  3  ;  King  of  Spain  v.  Hullett,  1  Dow.  &  CI. 
169 ;  ^^abob  of  Arcot  y.  East  India  Co.,  3  B.  C.  C.  291  ;  S.  C.  4  B.  C.  C.  180, 
Emperor  of  Brazil  v.  Rohinfon,  i  DowL  P.  C.  522. 

(c)  Emperor  of  Austria  y.  I^y,  2  Giif.  628. 

\d)  Bepublic  of  Peru  v.  Dreyfus,  38  Ch.  D.  348.  Cf.  United  States  of  America 
y.  M'Sae,  L.  R.  8  £q.  69. 

(e)  United  States  of  America  y.  Prioleau,  2  H.  &  M.  559. 
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Pabt  I.     is  one  which  the  Court  in  England  will  answer  for  itself,  taking 

PEBsoys.    judicial  cognisance  of  the  £BU3ts  that  are  within  the  knowledge 

Cap.  V.     of  the  Crown.(a)    If  necessary,  the  Court  itself  applies  (through 

foreign     ^^®   Foreign    OflSce)    to    the    Crown   for  information,(J)    and 

States,      whether  or  not  it  is  correct  to  say  that  the  Court  will  also  take 

judicial   cognisance    of    the    territorial   boundaries   (for    the 

purposes  of  jurisdiction  or  otherwise)  of  a  foreign  State,  it  has 

been  held  to  be  required  by  considerations  of  State  policy  that 

the  Courts  should  act  in  unison  with  the  Crown  in  dealing 

with  such  matters.(c)     In  accordance  with  this  principle,  the 

same  mode  of  ascertaining    the  facts  by   inquiry   from    the 

Foreign  Office  was  adopted  by  Farwell,  J.,  in  the  case  last 

cited. 

It  is  of  course  obvious  that  a  foreign  Sovereign  cannot  sue 
in  respect  of  an  international  wrong — i.e.,  an  injury  done  by 
one  State  to  another.  The  only  redress  for  such  an  injury  as 
that  lies  in  diplomacy  or  war ;  but  whenever  either  the  private 
property  of  the  Sovereign,  or  the  public  property  of  the  State 
of  which  he  is  the  impersonation,  is  injured  by  a  private 
individual  belonging  to  another  State,  the  tribunals  of  that 
State  are  available  to  repair  the  wrong.((2)  It  appears,  how- 
ever, to  have  been  laid  down  as  a  rule  by  the  House  of  Lords 
in  the  case  of  the  King  of  Spain,  and  adopted  by  the  Court  of 
Chancery  in  The  Emperor  of  Austria  v.  Day,  that  the  dignity  of 
such  a  plaintiff  is  not  to  be  disparaged  by  giving  him  costs.  , 
It  has  been  already  stated  that  the  interpretation  clause  in 
the  schedule  to  the  Judicature  Acts  includes  in  the  word 
"  person,"  in  the  construction  of  the  Rules  of  the  Court,  cor- 
porations and  bodies  politic  (Order  lxxi.  r.  1,  schedule  to 
Judicature  Acts,  1873  and  1875);  language  which  in  itself 
points  to  a  distinction  between  ordinary  foreign  corporations 
and  those  greater  international  personaUties  which  are  com- 
monly called  States,  and  is  probably  borrowed  from  language 

{a)  Emperor  of  Austria  v.  Day^  30  L.  J.  Ch.  690 ;  fliompson  v.  Powles^  2  Sim. 
194 ;  Daniell's  Ch.  Pr.  (6th  ed.)»  p.  72  ;  City  of  Berne  v.  Bank  of  England^  9  Ves. 
347.  So  as  to  the  existence  of  war  with  a  foreign  State.  R.  v.  De  Berenger,  3  M. 
&  S.  67. 

{h)  Taylor  v.  Barclay^  2iSim.  2x3,  7  L.  J.  Ch.  65  ;  2%e  CJiarkieh,  L.  R.  4  A.  &  B. 
59  ;  Mig/iell  v.  Johore  (Sultan  of)  (1894),  i  Q.  B.  149. 

(<?)  Foster  v.  Olohe  Vertture  Syndicate^  69  L.  J.  Ch.  375. 

(a)  King  of  Two  Sicilies  v.  Wilcox^  i  Sim.  N.  S.  301  ;  Hullett  v.  King  of  Spain^ 
I  Dow.  &  CI.  169  ;  Emperor  of  Austria  v.  Day^  2  Giff.  628.  The  public  property 
-  of  a  foreign  Sovereign,  transiently  present  in  this  country,  cannot  be  inteiiered 
with  or  attached  by  an  English  Court ;  and  such  Sovereign  will  be  able  to  obtain 
an  order  allowing  him  to  remove  it,  though  an  injunction  restraining  other  persons 
from  doing  so  has  been  granted ;  Varasseur  v.  Krvpp  (the  Mikado  of  Japan),  9 
Ch.  D.  351  ;  39  L.  T.  437.  A  foreign  Sovereign  does  not  waive  or  lose  his  rights  in 
this  respect  by  submitting  to  be  made  a  party  in  order  to  apply  to  the  English 
Court :  ibid,  cf  infra. 
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used  by  Lord  Hatherley  in  a  well-known  modem  cBse,{a)  in     pabt  i. 
which  the  principle  that  such  bodies  politic  have  a  right  to     ^™^^^' 
suo  was  eventually  laid  down  by  the  Court  of  Appeal.(6)  Cap.  V. 

It  will  be  seen  that  the  only  diflSculty  in  recognising  the  Foreign 
right  of  a  foreign  State  to  sue  in  an  English  court,  as  distin-  States. 
guished  from  the  Sovereign  of  such  a  State,  arose  from  the  Right  of 
simple  fact  that  a  State  had  not,  on  the  ordinary  principles  S!|^? 
of  law,  any  individuality  which  entitled  it  to  the  rights  of  a 
natural  person — in  other  words,  it  was  neither  a  natural 
person  nor  an  artificial  person,  such  as  a  corporation.  In 
other  respects,  the  arguments  in  favour  of  the  right  of  a 
Sovereign  to  sue  in  his  representative  character  applied  with 
equal  force  to  the  right  of  a  nation  living  under  a  democratic 
form  of  government.  ''  I  have  no  doubt,"  says  Lord  Redesdale, 
"  but  a  foreign  Sovereign  may  sue  in  this  country ;  otherwise 
there  would  be  a  right  without  a  remedy.  He  sues  here  on 
behalf  of  his  subjects;  and  if  foreign  Sovereigns  were  not 
allowed  to  do  that,  the  refusal  might  be  a  cause  of  wbjc"(c) 
A  plausible  objection  was,  however,  raised  to  the  right  of  a 
State  to  sue  in  its  own  impersonal  name,  on  the  ground  that 
jsuch  a  plaintiff  would  be  able  to  sue  without  naming  any 
person  to  act  on  its  behalf,  or  to  comply  with  the  ordinary 
requisitions  of  justice  in  the  progress  of  the  suit,  thus  obtain* 
ing  an  advantage  which  no  other  suitor  could  secui;e.(d.)  This 
difficulty  has,  however,  been  overcome  in  the  case  of  an 
ordinary  foreign  corporation  for  trading  purposes,  by  making 
the  secretary  or  other  officer  a  party  for  the  purpose  of  dis- 
covery, the  Court  assuming  that  such  officer  is  under  the 
control  of  the  corporation  ;(e)  biit  it  was  at  first  regarded  as 
an  insuperable  bar  to  an  action  by  a  corporate  State  not 
represented  by  a  Sovereign.  Thus,  in  the  Columbian  Govern^ 
ment  v.  Rothschild^  a  demurrer  was  allowed  to  a  bill  brought 
by  the  Columbian  Government  in  that  name.  "  A  foreign 
State,"  said  Sir  J.  Leach,  "is  as  well  entitled  as  any  individual 
to  the  aid  of  this  Court  in  the  assertion  of  its  rights,  but  it 
must  sue  in  a  form  which  makes  it  possible  for  this  Court  to 
do  justice  to  the  defendants.  It  must  sue  in  the  names  of 
some  public  officers  who  are  entitled  to  represent  the  interests 
of  the  State,  and  upon  whom  process  can  be  served  on  the 

{a)  United  States  of  America  v.  Wagner^  L.  R,  3  Eq.  724,  731.        . 
(ft)  S.  C.  2  Ch.  582. 

(c)  Hullett  V.  King  of  Spain^  i  Dow.  &  CI.  174. 

{d)  United  States  of  America  v.  Wagrier^  L.  R.  3  Eq.  724, 731  ;  Colutnbian  Oovem- 
ment  v.  Bothschildj  i  Sim.  94. 

(tf)  Collins  Co.  V.  Brown^  3  K.  &  J.  422 ;  Wych  v.  Meal^  3  ?.  Wms.  311. 
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part  of  the  defendants,  and  who  can  be  called  upon  to  answer 
the  cross  bill  of  the  defendants.  This  general  description  of 
the  *  Columbian  Government  *  precludes  the  defendants  from 
these  just  rights  ;  and  no  instance  can  be  stated  in  which  this^ 
Court  has  entertained  the  suit  of  a  foreign  State  by  such  a 
description."(a)  This  decision  was  recognised  by  the  House  of 
Lords  in  KiTig  of  Spain  v.  Hullett  and  Hullett  v.  KiTig  of  Spain  JiV) 
and  followed  by  V.C.  Page  Wood  (Lord  Hatherley)  in  1867  ; 
but  his  judgment  was  expressly  reversed  by  the  Court  of 
Appeal,  and  T^  Coluinbian  Governnunt  v.  EothschUd  distin- 
guished. "  The  dictum"  said  Lord  Chelmsford,  "  that  a  foreign 
State  must  sue  in  the  name  of  some  public  officers  who  are 
entitled  to  represent  the  interests  of  the  State  must  have 
referred  to  some  persons  or  body  in  whom  the  interests  of  the 
State  were  vested,  and  who  were,  therefore,  entitled  to  repre-=- 
sent  it  in  a  suit.  There  was  nothing  upon  the  face  of  the  bill 
to  indicate  whether  the  Government  of  Columbia  was  such  a 
body,  or,  indeed,  of  whom  it  was  composed ;  so  that,  if  the 
defendants  had  been  desirous  of '  filing  a  cross  bill,  they  would 
have  been  wholly  unable,  from  information  contained  in  the 

original  bill,  to  know  upon  whom  process  should  be  served 

I  do  not  see  what  injustice  can  be  done  by  permitting  the 
United  States  of  America  to  proceed  in  this  case  in  their  own 
name.  ...  If  the  defendant  wishes  to  obtain  a  discovery,  and 
files  a  cross  bill  for  that  purpose,  he  may  apply  to  the  United 
States  to  name  some  person  from  whom  the  discovery  sought 
for  may  be  obtained,  and  if  they  refuse  to  furnish  him  with 
this  information,  the  Court  will  be  justified  in  staying  the 
proceedings  in  the  suit  until  the  defendant's  demand  is  com- 
plied with."(^)  And  Lord  Cairns  said,  in  the  same  case,  that 
nothing  could  be  more  unreasonable  than  to  suppose  that 
Sir  J.  Leach  meant,  in  Colurnhian  Oovemment  v.  Bothschild,  to 
decide,  and  to  decide  for  the  first  time,  that  a  republic  could 
not  sue  in  its  own  name,  but  must  have,  or  must  create,  some 
officer  to  maintain  a  suit  on  its  behalf.  But  there  is  no  rule 
that  the  person  suing  in  respect  of  the  public  property  or 
interest  of  a  State  must  be  a  monarch,  republic,  or  other 
titular  representative ;  and  where  a  contract  was  made  with 
the  Spanish  Minister   of  Marine  (ex  nomine)  it  was  held  that 


{a)  I  Sim.  94, 103. 

(b)  7  Bl.  N.  S.  359 ;  2  Bl.  N.  S.  31. 

{c)  United  State*  of  Amsrica  Y.  Wagner^  L.  K.  2  Ch.  582,  589.  This  procedure 
was  actually  followed  in  Bepuhlio  of  Peru  v.  Wegftelin^  L.  R.  2  Eq.  140.  The 
person  named  should  have  been  made  defendant  in  a  croBs  suit  under  the  old 
practice  ;  see  now  Judicature  Acts,  Order  zxi.  r.  4. 
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the  Spanish  Minister  of  Marine  for  the  time  being  could  sue 
upon  such  contract.(a) 

The  principle,  then,  that  a  State  not  represented  by  a 
Sovereign  may  nevertheless  sue  in  its  own  name  in  English 
courts,  as  a  personality  created  by  the  law  of  nations,  must 
be  taken  as  settled,  and  has  been-  followed  in  several  subse- 
quent cases.(&)  This  intangible  personality  does,  in  fact,  occupy 
exactly  the  same  position  in  a  republic  that  the  Sovereign  holds 
in  a  monarchy.  The^  Sovereign,  in  a  monarchical  form  of 
government,  may,  as  between  himself  and  his  subjects,  be 
a  trustee  for  the  latter,  more  or  less  limited  in  his  powers 
over  the  property  which  he  seeks  by  action  to  recover.  But  in 
the  courts  of  a  foreign  State,  as  in  diplomatic  intercourse  with 
the  Government  of  a  foreign  State,  it  is  the  Sovereign,  and  not 
the  State,  or  the  subjects  of  the  Sovereign,  that  is  recognised. 
From  him,  and  as  representing  him  individually,  and  not  his 
State  or  kingdom,  is  an  ambassador  received.  In  him  indi- 
vidually, and  not  in  a  representative  capacity,  is  the  public 
property  assumed  by  all  other  States,  and  by  the  Courts  of  all 
other  States,  to  be  vested.  In  a  republic,  on  the  other  hand, 
the  sovereign  power,  and  with  it  the  public  property,  is  held 
to  remain  and  to  reside  in  the  State  itself,  and  not  in  any 
officer  of  the  State.  It  is  from  the  State  that  an  ambassador 
is  accredited,  and  it  is  with  the  State  that  the  diplomatic 
intercourse  is  conducted.(c)  The  right  to  the  public  property 
of  the  State  must  draw  with  it  the  right  to  sue  for  that 
property,  and  to  enforce  the  choses  in  action  which  are  a  part 
of  it.  Hence  the  only  difficulty  in  the  way  of  recognising  the 
right  of  a  State  to  sue  in  its  own  name  could  never  have  been 
more  than  a  technical  one,  the  proper  method  of  overcoming 
which  has  already  been  indicated.((2) 

The  liability  of  a  foreign  State  or  Sovereign  to  be  sued  in 
the  tribunals  of.  another  country  rests  of  course  upon  very 
different  principles.  A  Sovereign  or  a  sovereign  State  who 
submits  to  the  jurisdiction*of  a  foreign  tribunal  for  the  purpose 
of  obtaining  relief  does,  of  course,  by  asking  its  assistance, 
impliedly  waive  any  sanctity  or  protection  which  the  law  of 
nations  gives  him  or    it,  and  stands,  with   reference  to  the 
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(a)  Coitaneda  v.  Clydebank  JBnffineering  Co.  (1902^,- A.  C.  524. 

{h)  BepuhUc  of  Liberia  y.  Imperial  Banky  L.  K.  16  £q.  179  ;  9  Ch.  569 ;  BepvJblic 
of  Costa  Rica  v.  Erlanger^  L.  R.  19  Eq.  33  ;  Bepublic  of  Pera  v.  Wegnelin^  L.  R. 
7  C.  P.  352  ;  20  Eq.  140. 

{c)  Per  Lord  Cairns,  in  United  States  of  America  v.  -  Wagner ^  L.  R.  2  Ch.  582, 
593. 

{d)  Bepublic  of  Peru  v.  Wegnelin,  L.  R.  20  Eq.  140.    . 
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procedure  and  practice  of  the  Court,  in  the  position  of  an 
ordinary  litigant.(a)  But  this  is  only  for  the  purposes  of  the 
suit ;  and  therefore,  though  a  -Sovereign  so  suing  submits  to 
the  jurisdiction  so  far  as  any  bill  of  discovery,  defence,  set-oflf, 
or  counterclaim  in  the  nature  of  set-off,  is  concerned,  he  does 
not  submit  to  the  jurisdiction  generally,  so  as  to  be  liable  to 
an  independent  counterclaim  or  cross  action.  The  test  appears 
to  be,  whether  the  counter«claim  is  a  matter  which  ought  to 
be  entertained  so  as  to  do  justice  in  the  original  action.  Thus, 
when  a  foreign  sovereign  State  brought  an  action  in  England 
against  concessionaires  of  a  railway  for  the  purpose  of  appointing 
new  trustees,  a  counter-claim  for  moneys  payable  under  the 
concession  was  struck  o\xt.(h)  So  a  counter-claim  for  libel  was 
struck  out,  in  a  similar  action.(c)  In  both  the  cases  cited, 
it  was  said  that  the  counter-claim  was  so  foreign  to  the  subject- 
matter  of  the  action  that  it  would  have  been  inconvenient  in 
any  case ;  but  the  principle  was  nevertheless  clearly  laid  down. 
Even  where  a  proposed  counter-claim  would  have  been  other- 
wise sufficiently  connected  with  the  action,  it  has  been  held 
that  it  was  excluded  by  the  treaty  provisions  between  the 
British  and  Japanese  Governments,  and  the  Orders  in  Council 
made  in  consequence.(^ 

There  is  not,  however,  any  authority  for  holding  that  a 
foreign  Sovei^eign  who  has  not  so  submitted  himself  to  the 
jurisdiction  of  a  Court  of  another  country,  may  be  sued  or 
made  amenable  in  it ;  and  if  such  an  action  was  nominally 
maintainable,  the  judgment  of  the  Court  in  it  could  not,  of 
course,  be  executed  without  a  breach  of  public  international 
law,  and  the  danger  of  incurring  war.  In  CalvirCs  Case  (e)  it  is 
indeed  said  that  if  a  King  of  a  foreign  nation  come  into 
England,  by  the  leave  of  the  King  of  this  realm  (as  it  ought  to 
be),  he  sh&ll  sue  and  be  sued  by  the  name  of  a  King;  but  the 
object  of  the  dictum  is  to  show,  not  that  a  foreign  Sovereign 
may  be  sued,  but  that  a  foreign  Sovereign  carries  his  dignity 
with  him  into  England,  and  is  a  King  there  as  much  as  in  his 


(a)  Hullett  V.  King  of  Spain,  4  Russ.  225,  560;  I  I>pw.  &  CI.  169 ;  i  CI.  &  F. 
333  ;  7  Bl*  N.  S.  359  ;  I)uke  ofBruntwick  v.  King  of  Hanorer,  As  to  the  position 
of  a  foreign  Sovereign  when  plaintiff,  and  his  liability  to  give  security  for  costs  to 
a  defendant  who  counter-claims  in  an  Admiralty  action,  see  Tlte  Kewbattle,  10 
P.  D.  33,  and  infra. 

{b)  S.  A.  Repuhlie  v.  Trdn^naal  XoHhenm  By,  Co.  (1898),  I  Ch.  190,  67  L.  J.  Ch. 

92. 

{c)  S.  A.  Republic  v.  Chmpagnie  Franco-Beige,  Ji-e.  (1897),  2  Ch.  487,  66  L.  J.  Ch. 

747. 
{d)  ImneriulJapanete  Government  v.  P,  ^  0.  St.  uSar,  Co.  (1895),  -^PP-  Cas.  644, 

64  L.  J.  P.  C.  107. 

(e)  7  Rep.  (Coke),  15  b. 
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to  submit  to  it.  "  On  the  whole,"  said  Lord  Langdale,  "  it 
ought  to  be  considered  as  a  general  rule,  in  accordance  with 
the  law  of  nations,  that  a  sovereign  prince,  resident  in  the 
dominions  of  another,  is  exempt  from  the  jurisdiction  of  the 
Courts  there."(a) 

It  has,  however,  happened  that  the  characters  of  Sovereign 
and  subject  have  at  the  same  time  existed  in  the  same  person, 
in  which  case  the  test  of  liability  has  been  whether  the  action 
was  brought  in  respect  of  transactions  entered  into  in  the 
capacity  of  the  Sovereign  or  of  the  subject.  Thus,  in  the  case 
just  cited,  where  the  King  of  Hanover  was  also  a  British  peer 
resident  in  England,  it  was  held  that,  being  a  subject  of  the 
Crown,  he  was  liable  to  be  sued  in  the  courts  of  this  country 
in  respect  of  any  acts  and  transactions  done  by  him,  or  in 
which  he  might  have  been  engaged,  as  such  subject,  but  not 
for  any  acts  done  by  him  as  King  of  Hanover,  or  in  his 
character  of  a  sovereign  prince.(6)  It  was  added,  that  where 
there  was  a  doubt  as  to  the  capacity  or  character  in  which  any 
particular  act  was  done,  it  ought  to  be  presumed,  primd  fadey 
that  it  was  done  in  the  capacity  of  the  Sovereign.  Similarly^ 
in  Moodcday  v.  Morton,(c)  Lord  Kenyon  says :  **  I  admit  that  no 
suit  will  lie  in  this  court  against  a  sovereign  Power  for  any^ 
thing  done  in  that  capacity,  but  I  do  not  think  the  East  India 
Company  is  within  the  rule.  They  have  rights  as  a  sovereigfn 
Power ;  they  have  also  duties  as  individuals ;  if  they  enter  into 
bonds  in  India,  the  sums  secured  may  be  recovered  here.  So 
in  this  case,  as  a  private  company  they  have  entered  into  a 
private  contract  to  which  they  must  be  liable."  The  case  of 
The  Nabob  of  Arcot  v.  ITie  East  Lidia  Company,((£)  according  to 
the  note  to  the  report,  does  not  seem  to  have  been  decided 
exactly  with  reference  to  the  general  liability  of  the  defendants 
to  an  action,  but  rather  on  the  ground  that  the  transaction,  in 
respect  of  which  they  were  sued,  was  a  matter  of  political 
discussion ;  but  this  appears  to  be  no  more  than  evidence  that . 
the  company  had,  in  that  transaction,  acted  in  their  political 
or  sovereign  capacity,  and  not  in  the  character  of  a  private 
trading  company  or  corporation.  The  judgment,  which  is 
extremely  short,  is  put  on  the  ground  that  the  circumstance 
of  the  defendants  being  subjects  of  the  Crown  was  immaterial, 
inasmuch  as  the  plaintiff  had  treated  with  the    East    India 

{a)  Duke  of  Brunswick  v.  Xi7iff  of  Hammer^  6  Beav.  I,  51.  See  the  older  cases  of 
Barclay  v.  Jtussell,  3  Ves.  431 ;  Ik  la  Torre  v.  Bemales,  cited  5  Beav.  21. 

(b)  6  Beav.  i,  57.  {c)  i  B.  C.  C.  47  a. 

(d)  4B.  C.  C.  179  ;  ibid,  note  ;  and  see  Secretary  of  State  for  India  v.  Kawaehee 
Boye  Sahaba,  13  Moo.  P.  C.  22. 
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Company  in  the  transaction,  as  with  an  independent  Sovereign,      part  I. 
In  other  words,  a  person  or  personality,  in  whom  the  characters     ^""Q^** 
of  Sovereign  and  subject  are  united,  is  liable  to  an  action  in     Cap.  v. 
English  courts  for  all  acts  or  contracts  entered  into  in  his      Forfhh 
private  capacity,  but  not  in  respect  of  transactions  in  which      statet, 
he  has  been  engaged  as  the  sovereign  impersonation  of  a  State. 
These  cases,  however,  must  now  apparently  be  overruled  by 
the  modern  decisions  of  Mighell  v.  Sultan  of  Johore  and  The 
Parltmeni  Beige,  presently  cited.     In  the  former  of  these  cases 
the  alleged  cause  of  action  was  breach  of  promise  of  marriage, 
which  was  certainly  an  extreme  case  of  a  contract  made  in  a 
private  as  distinguished  from  a  political  capacity ;  but  it  was 
lield  by  the  Court  of  Appeal  that  there  was  no  jurisdiction. 

Further,  even  when  the  alleged  sovereign  Power  does  not  Waiver  i\i 
also  bear  the  character  for  certain  purposes  of  the  subject  of  ohanwt^^^^^^ 
another  Sovereign,  it  has  been  contended  that  the  privilege  of 
independent  sovereignty  may  be  waived  by  the  fact  that  trade 
has  been  carried  on  by  the  Sovereign  in  the  apparent  character 
of,  and  subject  to  the  same  conditions  as,  a  private  individual. 
In  the  case  of  The  Swift  (a)  it  was  argued  that  the  old  Naviga- 
tion Laws  (15  Car.  11.  c.  7),  which  prohibited  the  conveyance 
•of  European  produce  from  one  colony  in  America  to  another, 
were  binding  upon  the  King;  and  Lord  Stowell,  in  holding 
that  there  had  not  been  in  that  particular  case  a  broach  of  tliu 
law,  expressed  the  following  opinion :  **  The  utmost  that  I  tnu\ 
venture  to  admit  is  that,  if  the  King  traded,  as  some  Kovtirol^iiM 
•do,  he  might  fall  within  the  operation  of  these  statuttm,  Stiiuu 
Sovereigns  have  a  monopoly  of  certain  commoditioH,  in  whinh 
they  traffick  on  the  comnjon  principle  that  oth(»r  truiluiti 
traffick;  and  if  the  King  of  England  so  poHNOHHtnl  hiu(  hw 
exercised  any  monopoly,  I  am  not  prepared  to  «uy  \\u\\  \\\\ 
must  not  conform  his  traffick  to  the  general  ruUm  hy  whiiili  ull 
trade  is  regulated."(&)  It  was,  however,  hold  by  ihu  C^iinl  \\\ 
Appeal  in  1893  that  this  suggestion  cannot  ha  Miip|uu(ui|.  immI 
that  an  independent  Sovereign  does  not  waivu  hiti  UMHMtMlit 
«ven  by  residing  in  this  country,  and  ontnrln^f  iiHn  )f  »inHU»»»  * 
imder  an  assumed  name,  even  of  so  pnrHuniil  h  t'luthMMi^  m*  *i 
promise  to  marry.(c)  The  question  aroHo  hMtitlMi)l»»ll)  )n  //// 
ifharkieh,{d)  which  was  a  cause  of  daiuiigti  in»>l)liiiiil   1/^  U.'. 

{a)  I  Doda.  320  (1813). 

{b)  I  Doda.  320,  339.    To  the  same  effect  l«  A  t\U\mn  nl  h",tl  ^  .    .>  .r. 
WadiwortkY,  Queen  ^ Spain,  ly^Q.  B.  171  ;  niid  </  Stufttit-H  v    //"/'  V-' 
10  Q,  B.  656,  602  ;  and  Duke  of  BruiMwick  v,  Kinu  nf  Umtnn./   /  /    ' 

(c)  Migkelly,  JMtan  0/ Johore  (^iS^^)^  I  4.  ».  /iv  /  '''   '    *        '     '        ^^ 
J^arlement  Beige,  5  P.  E.  197,  '     ^ 

{d)  L.  B.j^A.  i:E.  59. 
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owners  of  a  Dutch  vessel  against  a  steamship  belonging  to  the 
Khedive  of  Egypt,  and  carrying  the  flag  of  the  Ottoman  Navy, 
but  at  the  time  of  the  collision  under  charter  to  British 
subjects  and  advertised  to  carry  cargo  to  Alexandria.  It  was 
held  that  the  action  was  maintainable,  both  on  the  ground  that 
the  Khedive  of  Egypt  was  not  an  independent  Sovereign,  and 
on  the  ground  that,  even  if  he  was,  the  privilege  of  sovereignty 
did  not  exclude  an  action  for  damage  against  the  vessel  itself, 
being  a  proceeding  in  rem.ia)  But  it  was  also  intimated  by 
Sir  R.  Phillimore  that,  even  assuming  that  the  Khedive  was. 
entitled  to  the  immunity  of  a  Sovereign,  he  had,  by  entering 
ijito  trade  as  a  private  individual,  waived  or  forfeited  that 
privilege.  *'  If  ever  there  was  a  case  in  which  the  alleged 
Sovereign,  to  use  the  language  of  Bynkershoek,(6)  was  strentie 
TnerccUorem  agens,  or  in  which,  as  Lord  Stowell  says,  he  ought 
to  traffic  on  the  common  principles  that  other  traders  traffic, 
it  is  the  present  case ;  and  if  ever  a  privileged  person  can 
waive  his  privilege  by  his  conduct,  the  privilege  has  been 
waived  in  this  case."(c)  This  language  is  no  doubt  inconsistent 
with  what  was  afterwards  (1893)  decided  by  the  Court  of 
Appeal  in  Mighell  v.  Sultan  of  Johore,  and  was  expressly 
dissented  from  in  that  case.  The  same  question  arose  in  Th& 
Parlemmt  Bdge,{d)  in  which  Sir  R,  Phillimore  held  in  the 
court  below  that  a  Belgian  vessel,  carrying  mails  and  carrying 
on  commerce,  did  not  come  within  the  category,  of  privileged 
vessels,  though  belonging  to,  and  officered  by,  a  foreign 
Sovereign,  and  protected  by  special  treaty  provisions.  The 
Court  of  Appeal  reversed  this  decision,  holding,  as  a  matter  of 
fact,  that  the  vessel  in  question  had  only  been  used  subser- 
viently and  subordinately  for  trading  purposes,  but  further 
intimating  a  strong  opinion  that  when  a  ship  was  declared  by 
a  foreign  Sovereign  to  be  a  public  vessel  of  the  State,  or  a  ship 
of  war,  no  inquiry  by  contentious  testimony  into  the  truth  of 
that  declaration  could  be  allowed.(e)  The  Court  further  laid 
down,  as  a  general  proposition,  that  as  a  consequence  of  the 
absolute  independence  of  every  sovereign  authority  and  of  the 
international  comity  which  induces  every  sovereign  State  to 
respect  the  independence  of   every  other,  "each  and  every 


(a)  See,  however,  the  adverse  criticism  of  this  opinion  by  the  Court  of  Appeal  in 
The  Parlement  Beige,  5  P.  D.  197,  215,  216. 

{b)  Opera  Omnia,  vol.  ii.  p.  165  (ed.  1767). 
.   (c)  L.  R.  4  A.  &  E.  59,  99  ;  PhilL  Int.  Law,  ii.  181  (2nd  ed.) ;  Wheaton,  Int. 
Jiaw  (Dana),  s.  |Oi,  p.  161. 

{d)  4  P."  D.  129  ;  5  P.  D.  197. 

(e)  5  P.  D.  at  p*  2x9  ;  27ie  Exchange,  7  Cranch.  116  (Am.). 
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one  declines  to  exercise,  by  means  of  any  of  its  courts,  any  of     pabt  I. 
its  territorial  jurisdiction  over  the  person  of  any  Sovereign  or     ^^^^s. 
ambassador  of  any  other  State,  or  over  the  public  property  of      cap,  I. 
any  State  which  is  destined  to  its  public  use,  or  over  the     :Foreign. 
property  of  any  ambassador,  though  such  property,  ambassador.      States, 
or  Sovereign  be  within  its  territory,  and  therefore,  but  for  the 
common  agreement^  subject    to    its   jurisdiction.(a)     So  the 
Courts   have    refused    to    order  the  destruction  of  "shells" 
belonging  to  the  Mikado  of.  Japan,  and  alleged  to  be  an  in- 
fringement of  the  plaintiff's  patent,(J) 

It  is  now  further  established  that  the  question  of  indepen- 
dent sovereignty  must  be  authoritatively  determined  (if  in 
dispute)  by  a  statement  from  a  Secretary  of  State  to  the 
Crown ;  that  such  a  statement  is  decisive ;  and  that  all  inde- 
pendent sovereigns,  of  the  smallest  or  the  greatest  State,  stand 
for  this  purpose  on  the  same  footing.(c) 

Lastly,  the  ordinary  immunity  from  action  which  attaches  Waiver  by 
to  a  foreign  Sovereign  may  be  waived  by  the  acquisition  of  f^3?.'^ 
immovable  property  within  the  jurisdiction  ;(d)  so  far^  that  is, 
as  actions  relating  to  such  immovable  property  are  concerned. 
This  is,  no  doubt,  strictly  upon  the  ground,  that  no  law, 
municipal  or  international,  can  be  permitted  to  withdraw  any 
part  of  the  soil  of  a  State  from  the  control  of  its  tribimals ; 
and  that  foreigners,  whether  Sovereigns  or  subjects,  are .  only 
allowed  to  acquire  and  hold  British  land  subject  to  the  con- 
dition of  waiving  any  such  privilege  conferred  by  international 
law;  but  Sir  R.  Phillimore  points  out  that  it  may  also  Jbe 
i^upported  on  two  grounds.  These  are,  first,  that  the  owner 
of  such  property  has  iso  incorporated  himself  into  the  jural 
system  of  the  State  in  which  he  holds  such  property,  that 
the  argument  of  general  inconvenience  to  States  from  allow- 
ing, the  exemption  outweighs  the  argument  from  convenience 
on  which  the  exemption  in  other  matters  is  bottomed;  and 
secondly,  that  such  a  suit  can  be  carried  on  without  the 
necessity  of  serving  process  upon  the  Sovereign,  or  of  inter- 
fering in  any  way  with  such  personal  property  as  may  be 
requisite  for  the  due  discharge  of  his  functions.(6) 

(a)  I  p.  D.  at  p.  217, 

{b)  vavasseur  v.  Krupp,  9  Ch.  D.  351.  Cf.  also  Tfie  Prins  Frederik,  2  Dod. 
451  ;  Tke  Athol,  I  W.  Rob.  374 ;  De  Haher  v.  Tlie  Qusen  of  Portv^al^  17  Q..  B. 
171  ;  Duke  of  Brunswick  v.  Xinff  of  Hanorer^  6  Beav.  i.  The  American  cases  in 
point  are  all  cited  and  dealt  with  b^  Brett^  L.J.,  In  5  P.  D.  at  p.  207  sq, 

((?)  Mighell  v.  Sultan  ofJohore  (1894),  I  Q.  B.  149,  63  L.  J.  Q.  B.  593. 

(<0  Wheaton,  Int.  Law  (Dana),  s.  103  ;  Tlie  Charkieh,  L.  R.  4  A.&  E.  97  ;  Taylor 
V.  Best,  14  C.  B.  487,  523  J  23  L.  J.  C.  P.  89. 

(e)  L.  R.  4  A.  &  E.  97  ;  per  Sir  R.  Phillimore.  ..         • 
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Vaut  I.  It  iK^  tvvreigu  Gv^Tenuuent  does  not  appear  and  sabmit  to 

^'**^^^    iW  iun^li<MKMi.  then?  niaT,  of  course,  be  cases  in  wfaidi  rdirf 
tur.  \\      uuj  be  pnk'^;ksjtlly  obcddned  against  an  agent  eoiplored  by  it, 
f\^f^,fm      ^K'iti^o^^   ^i>^  novietasiiY  ol   considering  wbeili«  the  acucn  is, 
:^;,^       ^^  principW  of  iatemauonal  law,  mainiainable  aguist  the 
lJb)Mht\^«\f     Gx^xvmnwfl'il  its»el:.    Thuss  in  Larirunr  t.  jr><^jjij  j  i  lie  French 
!5**^'  '^\        liow\mn>eni  had  cvxaiKioied  in  Emrluid  for  the  panrhase  of  a 
\w^   quar.u«T  v'f  axumunition,  whieh   vas   to   m  piiu   for 
thnxxci^   ih^   Fr«ich   ambissador  when   acciPixed:    and   the 
d^:Viv*asu;5v  Mv^rvsui  and   oth«r&.  who  were  Ec^Iah  hmkers^ 
wnH<e»  t*>  tlie  <v«i;rae:or  in  EngvAn^l  that  a  sro&jkl  eredii  f:r 
X  40  cs>c  had  Iwea  oi«KHi  in  his  &To«r.  aiyi  wv»CL?i  be  mai 
to  fcl:u  00  i^vicc  of  ivrtifv-aktes  titv^a  ;he  Frec-:i  azucttssfti-ic. 
INtft  v^f  ;ie  ar^LrMuri^k^^  harLrj^  been  ceIiTe«d  ar>i  r4£«i  :or. 
:\:rth<f  v>;«iSwc»<s  and  ixArai^ais  w«e  rr£:3S*HL  arui  ie  coo- 


^^^{^  ^i*n\ 


^•^•:or  ;l<i:v,:rvc  d«T\i  Li^  till  a^ri^2rs>c  tl«e  K&nkers  azii  uie 

:cvv-ic^4   :z:'v^  :vxir;.  az«.r  rcr  a;::  m-rj^irx  aoui  »jrr.«DL-:^     I^e 
F^fo^i  v^.T'mji^fc^   vi>i  r:»:c   arc^wjr:  rci*  ;ie  bfcr\-*gs  were 

%r  ":j»t  5;c*:.u-  vVTvcrrt-tfc:.      l<  n  r%.is?::ijti  -re  saj  ^iiLic  in  smra 
-^-K!^   iv-i.  "u.iC   :i.'uu-t   i:  -^.iis^  Tvc   ^. r.  -^   '.::  r-i  iitf 


"*  -^    * 


»•  k.     •  •  .  % 
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to  compel  the  Bank  to  pay  the  proceeds  to  them,  or  to  obtain      Pabt  I. 
damages  against  it  for  refusing  to  do  so,  they  would,  of  course,     ^^^^^^' 
have  been  compelled  to  avail  themselves  of  the  assistance  of     Cap.  v. 
the  English  Courts,  and  therefore  would  have  been  regarded     Fin-eign 
as  submitting  to  the  jurisdiction  for  all  purposes.     But  where      states, 
the  contract,  which  it  is  really  attempted  to  take  advantage  of  EquitiM^ 
and  enforce,  was  actually  made  with  the  foreign  Sovereign,  a  arising  out 
bill  was  held  not  to  lie  against  a  third  person  with  whom  the  by  foreign 
same  foreign  Sovereign  had  entered  into  an  agreement  in  ^**^®- 
derogation  of    the  advantages  promised  by  his  former  con- 
tract with  the  plaintiffs,  the  bill  praying  an  injunction  and 
a  declaration  of  the  plaintiff'  exclusive  right; (a)  and  it  was 
said  by  Lord  Hatherley,  that  those  who  depend  upon  the  grant 
of  a  foreign  Sovereign  cannot  obtain  the  aid  of   the    Court 
against  the  act  of  the  foreign  Sovereign  in  making  a  second 
grant  inconsistent  with  the  first.     It  is  to  be  observed  that  in 
this  case  the  Ottoman  Bank,  who  were  the  nominal  defendants, 
were  in  no  sense  the  trustees   or    agents  of    the   Ottoman 
Government,  and  the  substantial  ground  of  the  decision  seems 
to  have  been,  that  the  Court  could  not  assert  any  jurisdiction 
to  interfere  with  any  acts  of  a  foreign  Sovereign  done  in  the 
exercise  of  his  sovereign  power.     The  only  equity  alleged  as 
affecting  the  defendants  was  that  they  had  entered  into  their 
agreement  with  the  Ottoman  Government  with  full  knowledge 
of  the  prior  concession  to  the  plaintiffs ;  but  with  neither  of 
these  contracts  did  the  Court  hold  that  it  had  any  jurisdiction 
to  deal,  and  it  could  not,  therefore,  deal  with    the   equities 
arising  out  of  them. 

How  far  rehef  may  be  obtained  against  a  foreign  Sovereign  Property 
by  a  proceeding  in  rem  (excluding  the  case  of  immovable  g^J^^^JIf" 
property,  which  will  be  elsewhere  considered)  was  not  until  liability  ot 
lately  quite  free  from  doubt.     In  Tlic  Gluirhieh  (&)  Sir  R.  Philli- 
more  expressed  an  opinion  that,  even  if  the  Khedive  was  entitled 
to  the  privileges  of  a  sovereign  prince,  it  would  not  oust  the 
jurisdiction  of  the  Court  to  entertain  a  cause  of  damage  against 
a  vessel  belonging  to  him ;  but  that  opinion  was  based  on  the 
ground  that  the  Clmrkieh,  though  the  property  of  the  Khedive, 
was  employed  by  him  for  the  ordinary  purposes  of  trade,  as  if 
the  property  of  a  private  individual.     It  was  not  held,  and 
never  has  been,  that  a  ship  of  war  belonging  to  the  navy  of  a 
foreign  Government  is  liable  to  any  proceedings  in  an  English 
court.(c)     The  opinion  of  Lord  Stowell  in  Tlie  Fnns  Fmlcrik  (d) 

{a)  Olad^ftone  v.  Ottoman  Bank,  i  H.  &  M.  505.  (b)  L.  R.  4  A.  &  E.  59. 

{c)  Ibid.,  at  p.  96.  {d)  2  Dods.  451,  cited  17  Q.  B.  212. 
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pointed  to  the  opposite  conclusion.     In  that  case  a  Dutch  ship 
of  war  had  been  saved  from  shipwreck  by  British  subjects,  who 
libelled  her  for  salvage.     On  an  objection  to  the  jurisdiction 
"  being  taken,  it  was  contended  that  the  salvors  were  not  suing 
a  foreign   Sovereign  in  j^rsonafiiy  but  were  proceeding  in  rem 
against  a  ship  within  the  jurisdiction  of  the  English  Court. 
According  to  Lord  CampbeU,(a)  Lord  Stowell  was  of  opinion,  in 
accordance  with  that  which  he  had  previously  expressed   in 
The  Com2(s,(b)  that  this  distinction  was  untenable  ;  but  a  repre- 
sentation having  been  made  to  the  Dutch  Grovemment  on  the 
subject,  the    matter  was   settled    by  arbitration.     Since    the 
decision,  however,  of  the  Court  of  Appeal  in  T/ie  ParhmeifU  Beige, 
it  is  beyond  doubt  that  no  proceeding  in  rem  against  the  public 
property  of  a  foreign  Sovereign  or   sovereign  State  will  be 
allowed.     Every  State  declines  to  exercise,  by  means  of  any 
of  its  Courts,  any  of  its  territorial  jurisdiction  over  the  person 
of  any  Sovereign  or  ambassador  of  any  other  State,  or  over  the 
public  property  of  any  State  which  is  destined  to  its  public 
use,  or  over  the  property  of  any  ambassador,  though  such 
Sovereign,  ambassador,  or  property  be  within  its  territory.(c) 
Nor  does  a  foreign  Sovereign  waive  his  rights  in  respect  of 
such  property  by  applying    to  be  made  a  defendant    in  an 
English  suit  for  the  purpose  of  obtaining  his  property.(rf)     And 
if  a  foreign  Sovereign  does  not  choose  to  appear  to  an  action 
brought  against  him  here,  movable  property  belonging  to  that 
Sovereign  which    happens    to  be  locally  situate   in  England 
cannot  be  attached  to  compel  appearance.(6')     It  was  said  in 
the    cases  cited,  that   if  such  an  attachment  be  issued,  the 
garnishee  is  the  proper  person  to  move  for  a  prohibition,  but 
that  such  a  prohibition  may  be  granted  on  the  motion  of  the 
Sovereign  who  has  not  appeared  in  the  action,  or  even  on  that 
of  a  mere  stranger.     In  the  first   case  it  was   not  expressly 
stated  that  the  Queen  of   Spain  wa«  sued  in  her  sovereign 
capacity,  but  it  was  held  sufficient  that  that  fact  should  appear 
from  the  disclosures  in  the  affidavits ;  and  it  appears  from  the 
judgment  m  Duke  of  Brunswick  v.  King  of  Hanover  (/)  that  the 
law  in  such  a  case  will  presume  the  foreign  Sovereign  to  have 
acted  in  that  character. 

(rt)  De  llaher  v.  Queen,  of  Portugal,  x;  Q.  B.  212. 
\h)  Cited  2  Dods.  464. 

4  R^d!"  39^'^"'  ^^"  '°  ^^'^  ^^^^^^  Beige,  5  P.   D.  197,  217  ;  'Hie  Von^iMUm, 

((f)  Vavassenr  v.  Xnipp,  9  Ch.  I).  351. 

(«)   Tf7/^trci;^A  V.   Queen  0/  Portugal,  20  L.  J.  Q.  B.  488:  17  Q    B    171  •  Zte 
J^fe^y-Q^^^nof  Portugal,  20  L.  J.4  B.  495  ;  i?  Q.  B.  196.     ^  ^    ' 

(/)  6  Beav.  t  ;  ^nte,  p.  156.  ^ 
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The  rules  which  have  been  laid  down  above,  as  to  the  rights     Part  I. 
and   liabilities  of  foreign    Sovereigns    and  States  in  English      e^ns. 
courts,  are  of  course  subject  to  the  condition  that  the  inter-     Cap.  v. 
national  independence  and  personality  of  the  alleged  Sovereign     Foreign, 
or  State  shall  have  been  recognised  by  the  Government  of      state*. 
Great   Britain  in  accordance  with   the  law  of  nations ;  and  sovereignty 
English  courts   are,  it   seems,  bound    to   know    or  ascertain  and  Jnde- 
judicially  whether  such  recognition  has  in  fact  been  accorded.(a)  foreign  state 
Li  The    Charkieh  this  question    arose  with  reference   to   the  --recogn*- 
Khedive  of  Egypt,  before  Sir  R.  Phillimore,  who  stated  in  his 
judgment  that  he  had  endeavoured  to  inform  himself,  and  had 
had   recourse    to    obtain  this  knowledge    to  (i)  the    general 
history  of  the  Government  of  Egypt,  (2)  the  firmans  which 
contain  the  public  law  of  the  Ottoman  Empire  on  the  subject, 
(3)  the  European  treaties  concerning  the   relations   between 
Egypt  and  the  Porte,  and  (4)  the  Foreign  Office  itself.     On 
these  materials   Sir  R.  Phillimore  held  that  the  Khedive  of 
Egypt  was  not  an  independent  Sovereign,  thus  sanctioning  by 
implication  the  view  taken  by  counsel,  that  the  sovereignty  or 
ji^a«i-sovereignty  of  a  foreign  Government  or  prince  was  not  to  judicially 
be  established  by  evidence  offered  by  the  parties  in  the  cause,  b^h*  Court, 
but  by  the  judicial  knowledge  of  the  Court.(6)     The  oldest 
case  in  which  this  principle  was  laid  down  appears  to  be  that 
of  Citi/  of  Berne  v.  Bank  of  I!nffland,(c)  where  it  was  adopted  by 
Lord  Eldon.     In  Taylor  v.  Barclay  (d)  it  was  falsely  alleged  by 
the  plaintiff's    bill  that  a  revolted  colony  of  Spain  was  *'  a 
sovereign  and  independent  State,  recognised  and  treated  as 
such  by  his  Majesty  the  King  of  these  realms,"  the  allegation 
being  introduced  to  avoid  a  demurrer,  by  which  a  former  bill 
founded  on  the  same  substantial  facts  had  been  met.((?)     It 
was  held  that  the  Court  was  bound  to  know  that  the  allegation 
was  false,  and  to  act  upon  that  knowledge ;  and  a  demurrer 
was  therefore  allowed.     "  Sound  policy  requires,"  said  Shad- 
well,  V.-C,  "  that  the  Courts  of  the  King  should  act  in  unison 
with  the  Government  of  the  King."     The  ground  on  which  the 
demurrer  was  based  being  that  a  contract  to  lend  money  to  a 
rebel  so-called  Government,  whose  independence  had  not  been 


(a)  77t€  Charkieh,  L.  R.  4  A.  &  £.  66 ;  Citg  of  Berne  v.  Bank  of  Efufland,  9  Ves. 
347  ;  Emj/eror  of  Austria  v.  Day,  2  Giff.  628  ;  Taylor  v.  Barclay,  2  Sim.  213. 

\b)  Taylor  on  fiyidence,  6th  ed.  i.  3,  30 ;  Wheaton,  Int.  Law  (Lawrence),  App. 
p.  970. 

{c)  Vea.  347.  (d)  2  Sim.  213. 

(«)  Thoinpson  v.  Powles,  2  Sim.  194.  So  a  Sovereign  who  claims  the  privilege  of 
immunity  as  such  must  be  reigning  de  facto  at  the  time  of  the  plea  ;  Jfun^en  v. 
Duke  of  Brunswick,  16  L.  J.  Q.  B.  30a 
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recognised  by  Great  Britain,  would  be  void  for  illegality,  the 
Court  was  plainly  bound  to  act  on  its  own  judicial  knowledge 
to  avoid  a  breach  of  international  law,  which  might  in  some 
instances  amount  to  a  casus  hdli ;  and  the  decision  in  Bir4  v. 
Thompson,(a)  referred  to  by  the  Vice-Chancellor,  was  decided 
upon  the  same  principle.  Every  Government  is  of  course 
responsible,  according  to  the  law  of  nations,  for  the  acts  of  its 
tribunals,  and  must  be  presumed  to  have  given  them  the 
necessary  information  for  their  guidance.  Where  it  has  not  also 
armed  them  with  sufficient  powers  to  carry  out  the  principles  of 
international  law,  it  runs  the  risk  of  being  compelled,  in  its 
sovereign  character,  to  repair  the  omission.  The  deficiencies 
in  English  municipal  law  which  led  to  the  escape  of  the 
Alahavia  and  her  consorts  during  the  American  Civil  War,  and 
ultimately  led  to  the  Geneva  Arbitration  and  the  passing  of 
the  Foreign  Enlistment  Act,  1870  (33  &  34  Vict.  c.  90),  will 
furnish  a  sufficiently  modem  illustration. 

A  foreign  State,  then,  will  be  allowed  to  sue  in  an  English 
court,  either  in  its  impersonal  form  or  represented  by  its 
Sovereign ;  and,  under  certain  exceptional  circumstances,  may 
be  made  a  defendant.  When,  however,  it  appears  as  litigant 
in  an  English  court,  it  cannot  be  allowed  to  escape  from  any  of 
the  obligations  incidental  to  the  suit,  or  to  obtain  any  advan- 
tage over  other  suitors  from  its  peculiar  character.  It  must 
sue  in  a  form  (in  the  words  of  Sir  J.  Leach)  which  makes  it 
possible  for  the  Court  to  do  justice  to  the  defendants.(&)  The 
provisions  of  Order  xxxi.  r.  5  of  the  Judicature  Acts  (schedule), 
empowering  the  opposite  party  to  apply  at  chambers  for  an 
order  to  administer  interrogatories  to  any  member  or  officer  of 
a  body  corporate  or  a  body  of  persons  otherwise  authorised  by 
law  to  sue  or  be  sued,  in  cases  where  such  a  body  is  party  to 
the  action,  have  been  held  to  be  applicable  to  foreign  States  as 
well  as  corporations.(c)  So  the  defendant  in  an  action  brought 
by  such  a  body  may  apply  to  it  to  name  some  person  from 
whom  discovery  may  be  obtained  on  its  behalf,  and,  in  default 
of  compliance^  proceedings  may  be  stayed.(rf)  It  was  formerly 
necessary  to  make  the  person  named  defendant  in  a  cross  suit 
for  discovery,  but  now  interrogatories  may  be  administered 
without  taking  that  course,  under  the  Rule  of  Court  already 

(a)  Cited  2  Sim.  222.     See  also  Emperor  ofAuMria  v.  Day,  2  Giff.  628. 

(V)  Columbian  Goreminent  v.  IMhschild,  I  Sim.  94. 

(c)  Republic  of  Costa  Rica  v.  IJrlanffer,  L.  R.  i  Ch.  D.   171. 

l^  United  States  0/  America  v.  Wagner,  L.  R.  2  Ch.  582,  589;  Bepttblic  of  Peru 
V.  WeoHeliti,  L.  R.  20  Eq.  140.  See,  on  the  old  practice,  Xing  ojf  Spain  v.  Ilulletf^ 
7  Bligh,  N.  S.  259,  and  cases  there  cited. 
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referred  to.     And  in  an  old  case  it  was  held  that  a  foreign      part  l. 
Sovereign,  when  suing  in  this  country,  might  be  compelled  to     ^^J^^»- 
give  security  for  costs  like  any  other  plaintiff  bringing  a  similar      Cap.  v. 

aCtion.(«.)  ^  Foreign 

The  principle  that  Sovereigns  and  sovereign  States  are  states, 
not  liable  to  actions  in  municipal  courts,  whether  domestic  Acts  of 
or  foreign,  for  acts  done  in  their  sovereign  capacity,  has  sovereign^ 
been  extended  further.  Acts  of  sovereignty  do  not  create  no  civil 
any  civil  right  or  liability  whatever,  either  in  the  nature  "^^^®- 
of  contract  (b)  or  of  tort.(c)  Thus,  acts  done  by  agents  of 
sovereign  Governments,  either  with  express  authority,  or  with 
the  authority  implied  by  subsequent  ratification  and  adoption, 
give  rise  to  no  contractual  relation  between  the  agents  of 
the  Government  on  the  one  hand,  and  the  other  person  or 
personality  affected  by  the  act  on  the  other.(d)  A  petition 
of  right  would  seem  to  be  the  only  remedy  available  for  a 
wrong  sustained  by  such  person  affected.(e)  The  law  is  the 
same  when  an  act  is  done  by  an  agent  of  an  independent 
Government,  either  clothed  with  authority  or  supported  by 
subsequent  ratification,  that  would  have  been  tortious  if 
done  by  a  private  individual.  "  If,"  says  Parke,  B.,  in  the 
case  cited,  "  an  individual  ratifies  an  act  done  on  his  behalf, 
the  nature  of  the  act  remains  unchanged.  It  is  still  a 
mere  trespass,  and  the  party  injured  has  his  option  to  sue 
either.  If  the  Crown  ratifies  an  act,  the  character  of  the 
act  becomes  altered  ;  for  the  ratification  does  not  give  the 
party  injured  the  double  opportunity  of  bringing  his  action 
against  the  agent  who  committed  the  trespass  or  the  prin- 
cipal who  ratified  it,  but  a  remedy  against  the  Crown  only 
(such  as  it  is),  and  actually  exempts  from  all  liability  the 
person  who  commits  the  trespass.  Whether  the  remedy 
against  the  Crown  is  to  be  pursued  by  petition  of  right,  or 
whether  the  injury  is  an  act  of  State  without  remedy, 
except  by  appeal  to  the  justice  of  the  State  which  inflicts 
it,  or  by  application  of  the  individual  suffering  to  the 
Government  of   his    country,    to    insist    upon    compensation 

(a)  Einperin'  of  Brazil  v.  Bobinstm,  5D0WI.  P.  C.  522  ;  Xiiiff  0/ Greece  v.  Wright^ 
6  Dowl.  P.  C.  12. 

(Jf)  DoMY,  Secretary  of  State  fi*r  India^  L.  R.  19  Eq.  509  ;  Secretary  of  State  for 
India  v.  Kamuchee  Boye  Sahaba^  13  Moo.  P.  C.  22  ;  Sirdar  Bhagwan  Singh  v. 
Secretary  of  State  for  India^  L.  R.  2  I.  App.  38  ;  Xabob  of  the  Carnatic  v.  East 
India  Co.,  I  Ves.  371  ;  Duke  of  BruMwick  v.  King  of  Hamrver,  6  Beav.  I  ; 
Elphinxtone  v.  Dedreechund^  i  Knapp,  316. 

(c)  Buron  v.  Denman,  2  Ex.  167. 

(d)  Secretary  of  Sta^e  for  India  v.  Kamachee  Boye  Sahaba^  7  Moo.  Ind.  App. 
476 ;  S.  C.  13  Moo.  P.  C.  22. 

(e)  TJiom4U  v.  Hie  Queen,  L.  R.  10  Q.  B.  31. 
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from  the  Government  of  the  other — in  either  view  the 
wrong  is  no  longer  actionable."(^)  There  must,  however, 
be  either  previous  authority  or  subsequent  ratification ;  and 
'  an  agent  or  servant  of  a  sovereign  State  will  therefore  be 
held  liable  for  acts  done  by  him  in  excess  of  his  authority, 
if  no  subsequent  ratification  by  his  Government  is  shown.(J) 
The  principle  itself  is  clearly  a  necessary  result  of  the 
ordinary  intercourse  of  nations.  If  it  were  not  recognised, 
the  absurdity  would  follow,  that  every  member  of  the 
miUtary  and  naval  forces  of  his  country  would  be  liable 
to  a  civil  action  of  trespass  for  the  execution  of  his  duty 
on  active  service.  A  trespass  authorised  by  a  sovereign 
State  is,  in  truth,  an  act  of  war,  and  can  only  be  dealt  with 
as  such. 

(iii.)  Foreign  Ambassadors, 

The  general  principle  has  been  shown  to  be  that  an  inde- 
pendent Sovereign  is  not  liable  to  be  sued  in  the  courts  of 
a  foreign  State,  unless  he  has  in  some  manner  w^aived  his 
sovereignty  and  the  immunity  which  it  confers,  or  otherwise 
consented  to  the  jurisdiction,  or  bears  the  double  character 
of  Sovereign  and  subject,  and  is  sued  in  the  latter  character 
only.  The  rule  and  its  exceptions  apply  with  equal  force 
whether  the  person  of  the  foreign  Sovereign  is  or  is  not 
within  the  jurisdiction ;  though  in  the  latter  case  the  addi- 
tional privilege  of  immunity  from  personal  arrest  and  de- 
tention is  invariably  conferred  on  the  Sovereign  by  pubUc 
international  law.(c)  But  with  the  ordinary  and  primd  facie 
immunity  from  action  which  a  foreign  Sovereign  enjoys  is 
often  confounded  another  privilege — ^viz.,  the  immunity  of 
an  ambassador  or  other  authorised  representative  of  an 
independent  State. 

The  principle  upon  which  this  immunity  rests  is  what  is 
commonly  called  the  fiction  of  extra-territoriality  (ex-terri" 
to^Halit^).  The  residence  of  a  foreign  Minister  within  the 
jurisdiction  of  the  State  to  which  he  is  accredited  is,  by  this 
fiction,  to  which  the  Sovereign  of  the  State  assents  by  receiving 
him,  considered  as  a  continuing  residence  in  his  own  country ; 
and  this  fictitious  situation  is  appUed  not  only  to  the  person 
of  the  Minister,  but  to  his  family  and  suite,  secretaries  of 
legation   and  other  secretaries,  servants,  movable  effects,  and 

(a)  Per  Parke,  B.,  in  Buron  v.  Denvtati,  2  Ex.  167,  x88. 

(b)  Madrazo  v.  Willes^  3  B.  &  Aid.  353  ;  The  Holla,  6  Rob.  364. 
(r)  Wheaton,  Int.  Law  (Dana),  p.  155. 
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the   house    in  which   he   resi(ies.(a)     Thus,  the  children  of     Paet  I. 
English  ambassadors  bom  abroad  have  the  full  rights  of  British     ^^^^^' 
nationality,  including  the  power  of  transmitting  it  to  their     Cap.  V. 
descendants.(&)     The  person    of    the   Minister   is,  moreover.     Foreign 
entirely  exempt  from  all  civil  and  criminal  jurisdiction,(c)  so  Atnbasmdarf. 
that  his  immunity  would  not  be  affected  by  a  mere  permission 
under  the  new  practice  to  serve  the  writ  or  notice  of  the  writ 
abrodd ;  though  it  might  be  a  curious  subject  of  speculation 
how  far  such  an  order  might  be  applicable   to  the  case  of  an 
action  against  a  subject  of  the  country  not  connected  with 
the  foreign  Minister's  establishment,  but  present,  casually,  or 
even  as  a  refugee,  within  his  house.     To  the  general  rule,  that 
a  foreign  Minister,  his  family  and  suite,  are  exempt  from  civil 
and  criminal  jurisdiction,  Wheaton  states  the  three  following 
exceptions.     First,  the  exemption  does  not  apply  to  the  con- 
tentious jurisdiction,  so  far  as  the  person  claiming  the  diplo- 
matic immunity  voluntarily  makes  himself  party  to  an  action. 
Secondly,  he  continues  subject   to  the  jurisdiction,  if  he  is  a 
citizen  or  subject  of  the  country  to  which  he  is  sent,  and  that 
country  has  not  renounced  its  rights  over  him.     Thirdly,  he 
is  subject  to  the  jurisdiction,  if  he  is  not  only  entitled  to  the 
diplomatic  immunity  in  one  character,  but  is  in  another  in  the 
service  of  the  Power  to  which  he  is  accredited. 

The  extent  of  the  diplomatic  immunity,  which  attaches,  as  Extent  of 
has  been  said,  to  the  whole  of  the  Minister's  family  and  suite  i™™^"**)'- 
is  not  very  easily  defined.  It  includes,  however,  exemption 
from  all  writs  and  process  of  the  Courts,  and  judicial  restraints 
upon  his  person,  his  movements,  and  his  time.  Thus  an 
attache  of  a  foreign  embassy  is  exempt  from  all  parochial  or 
other  local  rates,  which  cannot  be  exacted  either  by  ordinary 
process  or  by  seizure  of  his  furniture,(^)  even  though  he  him- 

(a)  Wheaton,  Int.  Law,  §§  98,  224,  235.  It  is  said  by  Brett,  L.J.,  in  'flw  Parle- 
vient  Beige,  5  P.  D.  207,  that  the  immunity  of  an  ambassador  from  the  jurisdiction 
of  the  Courts  of  the  country  to  which  he  is  accredited  is  based  upon,  his  being  the 
representative  of  the  independent  sovereign  State  which  sends  him,  and  which 
sends  him  upon  the  faith  of  his  being  admitted  to  be  clothed  with  the  same  in- 
dependence of,  and  superiority  to,  all  adverse  jurisdiction  as  the  sovereign  authority 
whom  he  represents  would  be.  No  doubt  this  is  the  reawn  that  the  principle  of 
extra-territoriality  was  introduced  ;  but  the  principle  itself  has  been  too  long 
established  to  be  left  out  of  sight.  In  accordance  with  this  theory',  the  children 
born  abroad  of  English  ambassadors  abroad  are  regarded  as  natural-born  subjects  : 
Culrni'$  Case,  7  Rep.  18  a,  from  which  it  appears  that  the  mother  must  be  an  English- 
woman. But  see,  contra^  Bacon  v.  Bacon,  Cro.  Car.  601  ;  Dt*e  v.  Jones,  4  T.  R. 
300.  (b)  De  Geer  v.  Stone,  22  Ch.  D.  243. 

(c)  Maydalenu  Steam  Co,  v.  Martin,  2  E.  &  E.  94  ;  28  L.  J.  Q.  B.  310 ;  Taylor 
V.  Be^,  14  C.  B.  487  ;  23  L.  J.  C.  P.  89  ;  Gladstone  v.  Mvsnrus  Bey,  I  H.  &  M. 
495  ;  Macartney  v.  Garbtttt,  24  Q.  B.  D.  368.  As  to  marriages  solemnised  within 
the  chapels,  &c.,  of  legations,  see  4  Geo.  IV.  c.  91  ;  12  &  13  Vict.  c.  68  ;  and  ante, 
p.  104. 

(d)  Parkinson  v.  Potter  (1885),  16  Q.  B.  D.  152. 
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Foreign      against  distress  for  poor-rate.(&)     Thus  it  appears,  not  only 

Amhaamdors.  that  he  cannot  be  brought  into  court  as  a  defendant,  but  that 

the  same  objection  applies  to  his  coming  there  as  a  witness ; 

and  it  is   clearly  laid  down  that  he  cannot  be   compelled  to 

appear  and  give  evidence,  even  in  criminal  cases.(c)     Thus,  in 

the  tiial  of  Herbert  for  murder  at  Washington,  in  1856,  the 

Minister  of  the  Netherlands,  who  was  an  important  witness 

to  the  transaction,  refused  to  appear  in  court  at   the  request 

of  the  United  States  Government,  who  admitted  his  right  to 

decline,  and  his  own  Government  refused  to  instruct  him  to 

appear  as  a  witness,  although  requested  to  do  so  by  the  United 

States.     The  principle  of  his  objection  appears  to   have  been, 

that  though  his  testimony  might  have  been  voluntary  in  the 

first  instance,  yet  circumstances  might  have  subjected  him  to 

compulsion  with  respect  to  rules  of   cross-examination   and 

procedure    which   justice    to    the    parties    implicated    might 

Waiver  of       require   the  Court    to   enforce.     It    is    clear    that    a   person 

as  witneies.    entitled   to   the  diplomatic  immunity  may  waive  the  privilege 

by  appearing  in  court  to  give  testimony,  by  commencing  an 

action  as  plaintiff,  or  by  voluntarily  appearing  to  a  writ  and 

pleading  otherwise  than  to  the  jurisdiction*     Thus,  in  a  case 

arising  out  of  the  Sicilian   insurrection  in   1848,  which  was 

tried  at  the  Old  Bailey  in  July  1849,  ^^^  Neapolitan  Minister 

voluntarily  appeared  and  gave  evidence  against   the   prisoners, 

who   were  charged  with  unlawfully  fitting  out   ships  of  war 

against  a  friendly  Sovereign,  under  the  Foreign  Enlistment 

Act.(rf)     So  in  Taylor  v.  Best,(e)  one  of  four   co-defendants, 

being   secretary  of    legation    to    the    King  of   the   Belgians, 

appeai'ed  voluntarily  and  pleaded  to  the  merits.     After  notice 

of  trial  he  obtained  a  rule   nisi  to  stay  further  proceedings,  or 

strike  his  name  out  of  the  action,  which  was  discharged,  upon 

the  ground  that  though  he  was  entitled  to  claim  diplomatic 

immunity,  he  had  in  fact  waived  his  privilege  by  appearing 

(a)  Macartneij  v.  Garhutt  (1890),  25  Q.  B.  D.  368.  See,  however,  per  Wills,  J., 
in  Parklmon  v.  Potter^  16  Q.  B.  D.,  at  p.  162. 

(Ji)  ynvello  v,  Towjixtd,  i  B.  &  C.  554. 

(c)  Wheaton,  Int.  Law  (Dana),  p.  306,  n. 

{d)  It  appears  from  the  Annuul  Begittter^  1849,  p.  70,  where  an  account  is 
given  of  this  trial,  that  the  indictment  was  preferred  at  the  instance  of  the 
Neapolitan  Minister  himself.  The  author  is  indebted  to  Sir  E.  Hertslet,  of  the 
Foreign  Office,  for  calling  his  attention  to  this  instance  of  the  diplomatic  pri\nlege 
being  waived. 

(«)  14  C.  B.  487  ;  23  L.  J.  C.  P.  89.     Cf,  Gladstone  v.  Musurvi  Bey^  1  H.  &.  M. 

■495»  ftt  P-  504- 
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and   pleading,  and  could  not  afterwards  rely   upon  what  he  Paet  I. 

had    abandoned.     The   Court   further   laid    stress    upon    the  ebsons. 

fact  that  it  did  not  appear  that   the  result  of    the    action  Cap.  v. 


would  be  to  interfere  in  any  way  with  the  person  or  effects      Foreign 
of   the  defendant,  but  it  is  difficult  to  see  how  this    could  Ambassadors. 
have  been  assumed,  or  how,  if  true,  it    could  in  any  way 
alter   the    effect   of    the    alleged    waiver  of   the   diplomatic 
immunity. 

If  an  ambassador  entitled  to  the  diplomatic  immunity  waive 
his  privilege  by  bringing  an  action,  it  does  not  appear  quite 
clear  how  fEir  he  is  placed  in  the  position  of  an  ordinary 
litigant.  In  1816  the  Court  of  Queen's  Bench  refused  to 
make  such  a  plaintiff  give  security  for  costs,(a)  on  the  ground 
that  there  was  no  precedent  for  such  a  course,  with  the 
exception  of  a  case  in  1727,  where  a  similar  order  had  been 
made  on  an  ambassador's  servant.(J)  The  diplomatic  immu- 
nity, however,  extends  equally  to  an  ambassador  and  all  the 
members  of  his  suite  (c)  (with  the  exception  to  be  mentioned 
immediately),  so  that  there  appears  to  be  Uttle  reason  for  the 
distinction;  and  since  the  date  of  the  decision  referred  to, 
foreign  Sovereigns  themselves,  when  suing  in  English  courts,(rf) 
have  been  more  than  once  compelled  to  give  security  for  their 
costs.  The  case  cited  would  therefore  probably  not  now  be 
followed. 

The  diplomatic  immunity  has  hitherto  been  treated  of  by 
the  hght  of  the  principles  of  pubUc  international  law  which 
have  been  laid  down  by  jurists  and  acknowledged  in  British 
courts.  .They  were,  however,  but  little  understood  or  practised 
until  the  circumstances  which  led  to  the  passing  of  the  Effect  of 
7  Anne,  c.  12,  which  does  in  fact  do  little  more  than  declare  Anne%?i2. 
the  Common  Law  on  this  subject.(6)  This  statute  was  passed 
in  consequence  of  the  arrest  of  the  Russian  ambassador  in  the 
streets  of  London  for  a  debt .  of  trivial  amount,  and  the  diplo- 
matic difficulties  which  arose  out  of  the  supposed  insult  to  the 
representative  of  the  Czar.(/)     It  enacts  that  all  writs  and 

(a)  Ihihe  of  MojUellaiw  v.  Christhi,  5  M.  &  S.  503  ;  Duties  v.  Solomon^  cited  Tidd, 
Pr.  535,  n.  (*). 
(h)  Ooodicin  v.  Archer^  2  P.  W.  452. 

(c)  WheatoD,  Int.  Law  (Dana),  306,  n. 

(d)  Em2}eror  of  Brazil  v.  liobinson^  5  Dowl.  P.  C.  522  ;  Ainff  of  Greece  v.  Wright, 
6  Dowl.  P.  C.  12.  In  Qladstone  v.  JIu«unts  Bey,  1  H.  &  M.  495^  504,  the  language 
of  Wood,  V.C,  indicates  that,  if  an  ambassador  became  a  plaintiff,  the  Court  would 
administer  justice  between  all  the  parties  in  the  ordinary  way. 

(e)  Kotello  v.  Toogood^  1  B.  &.  C.  564  ;  Hopkins  v.  Itobeck,  3  T.  B.  79 ;  Magdalena 
Steam  Co,  v.  Martin^  2  £.  &  £.  94 ;  28  L.  J.  Q.  B.  31a 

(/)  See  the  account  of  these  circumstances  in  Steph.  Bl.  ii.  488.  The  sta,tute 
is  set  out  in  an  Appendix  to  this  chapter. 
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Distinction 
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processes  thereafter  sued  forth  against  the  person  of  any 
ambassador  or  other  public  Minister  of  a  foreign  State,  or  of 
any  domestic  servant  of  such  ambassador  or  Minister,  or  for 
the  distraint,  seizure,  or  attachment  of  their  goods  or  chattels, 
shall  be  null  and  void  (s.  i ) ;  but  that  no  merchant  or  other 
trader  whatever,  within  the  description  of  any  of  the  statutes 
against  bankrupts,  who  hath  put  or  shall  put  himself  into  the 
service  of  any  such  ambassador  or  public  Minister,  shall  have 
or  take  any  manner  of  benefit  from  the  Act  (s.  3).  It  will 
therefore  be  noticed  that  the  servant  of  an  ambassador  may  by 
trading  waive  the  diplomatic  immunity  to  which  he  is  entitled ; 
a  liability  which  does  not,  as  will  be  shown  below,  attach  to 
ambassadors  or  Ministers  themselves.  As  a  matter  of  practice, 
indeed,  the  affidavits  made  by  ambassadors'  servants  claiming 
the  protection  of  the  Act  have  generally  negatived  expressly 
the  fact  of  the  applicant  being  engaged  in  trade.(a) 

It  has  been  already  said  that  this  statute  was  declaratory  of 
the  Common  Law.  The  preamble  recites  that  the  arrest  had 
been  made  "  in  contempt  of  the  protection  granted  by  her 
Majesty,  contrary  to  the  law  of  nations,  and  in  prejudice  of  the 
rights  and  privileges  which  ambassadors  and  other  public 
Ministers  have  at  all  times  been  thereby  possessed  of,  and 
ought  to  be  kept  sacred  and  inviolable."  The  persons  who 
shall  violate  the  provisions  of  the  statute  itself  are  to  be 
deemed  "  violators  of  the  law  of  nations,  and  disturbers  of  the 
public  repose."  "  The  Act  itself,"  said  Lord  Tenterden,  *'  was 
only  declaratory  and  in  confirmation  of  the  Common  Law.  It 
must,  therefore,  be  construed  according  to  the  Common  Law, 
of  which  the  law  of  nations  must  be  deemed  a  part."(6)  The 
same  view  is  taken  of  the  scope  and  effect  of  the  statute  by 
Lord  Campbell,  C.J.,  in  Magdalaia  Steam  Navigation  Co.  v. 
Martin,{c)  So  far  as  regards  the  immunity  of  those  persons 
who  are  the  subjects  of  this  legislation,  the  authorities  on 
international  law  cited  above  show  that  this  view  is  a  correct 
one;  but  there  is  considerably  more  doubt  about  the  3rd 
section,  which  prevents  "  traders  "  from  taking  or  deriving  any 
benefit  from  the  Act  as  servants  of  an  embassy.  The  rule  of 
international  law  appears  to  be,  as  will  be  shown  below,  that 
the  diplomatic  immunity  of  an  ambassador  cannot  be  waived 
by  his  entering  into  trade,  although  it  has  been  already  seen 


(a)  Malachi  Carolina's  Caite^  i  Wils.  78  ;  Hopkins  t.  De  Bobeck^  3  T.  R.  79 ; 
Vireash  v.  Jiech^r^  3  M.  &  S.  284. 
{h)  Xorello  v.  Toogood^  i  B.  &  C.  554. 
(V)  28  L.  J.  Q.  B.  310  ;  2  E.  &  E.  94.     See  also  Hopkins  v.  De  Boheck,  3  T.  R.  79. 
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that  an  independent  Sovereign  can  waive  his  immunity  by  a      part  i. 
similar  course.     The  reason  of  the  distinction  may  be  that  the       ^»sons. 
privilege  of  an  ambassador  is  not  his  own,  but  something     9ap.  v. 
entrusted  to  him  for  the  mutual  benefit  of  the  country  which      Forei^ii 
he  represents  and  that  to  which  he  is  accredited ;  and  there-  ^mhassadare. 
fore  that  it  cannot  be  waived  by  his  entering  into  commercial 
relations  with  those  amongst   whom  he  dwells — ^a   practice, 
which,  when  adopted   by  members  of  a  diplomatic  body,  is 
always  viewed  with  disfavour.(a)     Whatever  the  reason  of  the 
rule,  it  would  almost  certainly  have  applied,  on  the  principles 
of  international  law  alone,  to  the  servants  of  ambassadors  and 
the  ambassadors  themselves  equally;  and  the  statute  there- 
fore does  make  a  distinction  between  ambassadors  and  their 
servants  which   the    Common    Law    itself  would  never  have 
drawn. 

The  statute,  however,  now  defines  the  extent  and  manner 
of  the  recognition  to  be  given  to  the  rules  of  public  inter- 
national law  on  this  particular  subject,  and  must  be  taken  in 
substitution  for  them.     **  It  must  be  considered,"  says  Lord  Service  of 
Ellenborough,  *'as  declaratory  not  only  of  what  the  law  <>f  c^^^^fated 
nations  is,  but   of  the    extent  to   which    that    law  is  to    be  by  statute 
carried."  (ft)  •  It  has  been  repeatedly  held  that,  in  order  to 
take  advantage  of  it,  the  claimant  must  be  actually  and  bond  must  })e 
Jide  in  the  service  of  the  foreign  Minister,  and  that  no  colour-  JJjJ^^^^y^ 
able  or  collusive  employment  will  do.(c)     The    fact   of   the 
service,  arid  its  nature,   must,   it  seems,    be   established    by 
affidavit ;  (d)  and  where  a  physician,  during  the  pendency  of  a 
writ  of  error  on  a  judgment  which  had  been  recovered  against 
him,  obtained  a  retainer  to  serve  the  Bavarian  Minister  at  a 
salary  of  ;^40  a  year,  and  swore  that  he  had  not  since  accept- 
ing it  prescribed  for  or  advised  any  other  patients,  he  was  held 
not  to  be  entitled  to  the  protection  he  claimed.(e)     The  law  is, 
in  short,  that  the  process  of  the  law  shall  not  take  a  bond  Jide 
servant  of  a  foreign  Minister  out  of  his  service,  but  that  never- 
theless a  foreign  Minister  shall  not  take  a  person  who  is  not 
his  bond  fide  servant  out  of  the  custody  of  the  law,  or  in  any 
way  screen  him  from  the  payment  of  his  just  debts.(/)     Such 
bond  fide  servants  need  not  be  in  the  habit  of  sleeping  in  the 
house  of  the  Minister,  provided  that  they  are  in  his  actual 

(a)  Wheaton,  Int.  Law  (Dana),  §§  30C,  307.  (Jij  3  M.  &  S.  298. 

\c)  Cross  V.  Talbaty  8  Mod.  288  ;  J'Jra/is  v.  Ififfgs,  2  Str.  797  ;  JSeacpmb  v.  Bowlney^ 
I   Wil8.  20 ;  Darliiig  v.  Atkins^  3  Wils.  33  ;  helvalle  v.  Plumer^  3  Camp.  47. 
(rf)  Malachi  Carolina's  Case^  1  Wils.  78. 
(e)  Loekwood  v.  Coysgarne^  3  Burr.  1676. 
(O  Heathjield  v.  Chilton^  4  Burr.  2016. 
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Part  I.     service ;  (a)  and  it  seems  that  a  chorister;  bond  fide  employed 
Persons,     y^y  ^^  ambassador  in  the  performance  of  religious  worship  in 
Cap.  v.     his  chapel,  is  a  servant  for  the  purposes  of  this  Act.(J) 
Fweign  I^  ^  '^^^  cuough  to  State  that  the  name  of  the  person  who 

Ambassadors,  claims  immunity  as  an  ambassador's  servant  was  registered  at 
Sendee  to  be  the  office  of  the  Secretary  of  State,  and  thence  transmitted  to 
^^J^y^t  *'^^  sheriflf's  office,  since  an  actual  service  must  be  disclosed 
upon  the  affidavits,  though(c)  it  is  not,  of  course,  necessary 
that  every  particular  act  or  habit  of  service  should  be  speci- 
fied ;  and  if  service  is  primd  facie  shown,  the  presumption  will 
be,  in  the  absence  of  further  evidence,  that  it  is  not  colourable 
or  collusive.(£?)  But  imless  the  name  of  the  claimant  has  been 
so  registered  in  the  office  of  the  Secretary  of  State,  and  trans- 
mitted to  the  sheriff's  office,  it  appears  that  the  sheriff  or 
sheriff's  officer  making  the  arrest  is  not  liable  to  the  summary 
proceedings  provided  by  way  of  punishment  in  s.  4  of  the 
Act ;  {e)  nor  will  the  mere  fact  that  the  defendant  has  been 
appointed  chaplain  to  a  foreign  ambassador  or  Minister  entitle 
him  to  protection,  unless  it  is  shown  that  he  does  duty  as  such 
chaplain.(/)  In  a  case  where  the  wife  of  the  defendant  was 
arrested  under  a  writ  issued  against  both,  the  defendant  swore 
that  before  and  at  the  time  the  writ  was  issued  he  was  in  the 
actual  employment  of  the  ambassador  to  the  King  of  Spain, 
as  second  secretary  to  the  embassy  ;  that  his  employment  con- 
sisted in  writing  despatches  and  other  official  documents  for 
the  ambassador,  and  that  he  was  in  daily  attendance  upon 
him.(^)  The  Court  refused  to  quash  the  writ,  Abbott,  C.J., 
on  the  ground  that  the  affidavit  did  not  state  that  the  defen- 
dant was  a  domestic  servant  of  the  ambassador,  or  employed 
in  the  ambassador's  house ;  Holroyd,  J.,  also  on  the  ground 
that  the  writ  was  not  absolutely  void  because  it  had  issued, 
unless  or  until  put  in  force  by  an  arrest.  It  is  difficult,  how- 
ever, to  see  that  the  affidavit  was  defective  in  any  material 
particular,  and  the  other  reason  on  which  the  judgment  of 

{a)  Wedmore  v.  Alvarez^  2  Str.  797 ;  EraM  v.  Higgsy  ibid.  ;  Darling  v.  Atkirut^ 
3  Wils.  33  ;  Xorello  v.  Toogood^  i  B.  &  C.  562. 

(ft)  FiM/ier  V.  Begrez,  i  C.  &  M.  117.  It  has  been  recently  held,  by  the  tribunals 
of  Prussia,  that  a  coachman  hired  with  a  carriage  from  a  livery  stable  keeper,  by 
the  French  ambassador,  was  not  the  servant  of  the  ambassador,  and  not  exempt 
from  process.  See  Law  Magazine  and  Hetieic^  August  1889,  and  Journal  du  Droit 
Int.  Prire^  1889,  pt.  1.  ii. 

(c)  Fisher  v.  Begrez,  1  C.  &  M.   117.  (d)  Triquet  v.  Bathy  3  Burr.  I478. 

\e)  Seaeomb  v.  Bowlneg,  i  Wils.  20. 

(/)  Ibid.  A  person  in  the  navy  cannot,  it  seems,  be  a  domestic  servant  to  an 
ambassador  :  Darling  v.  Afki/uf^  3  Wils.  33. 

(^)  English  v.  Caballero^  3  Dowl.  &  R.  25.  In  Carolino's  Case,  1  Wils.  78,  it 
was  held  that  an  interpreter  was  not  a  domestic  servant. 
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Holroyd,  J.,  proceeded  is  directly  contrary  to  the  express  words      part  i. 
of  the  statute,  which   provide   that  all  writs  thereafter  sued      arsons. 
forth  or  prosecuted,  whereby  ....  the  domestic  servant  of     Cap.  V. 
any  ambassador  or  public  Minister  may  be  arrested  or  im-      Foreign 
prisoned,  or  his  goods  and  chattels  may  be  seized,  distrained,  Embassadors. 
or  attached,  shall  be  deemed  and  adjudged  to  be  utterly  null 
and  void  to    all  intents,  constructions,  and  purposes  whatso- 
ever.(a)     The  case  is  said  to  have  been  one   of  considerable 
suspicion,  and  must  probably  be  regarded  as  an  instance  of  the 
law    being   strained    to    fulfil    the  presumed  requirements  of 
expediency  and  moral  justice. 

The  privilege  of  immunity  is  expressly  conferred  upon  the  Extent  of 
goods  as  well  as  the  person  of  all  who  are  entitled  to  it,  but  fmmunify. 
this  exemption  does  not  attach  to  all  such  goods  without 
qualification.  Where  the  claimant  of  the  privilege,  as  chorister 
to  a  foreign  ambassador,  resided  in  a  separate  house,  part  of 
which  he  let  out  as  lodgings,  was  a  teacher  of  music  and 
languages,  and  also  acted  as  prompter  at  one  of  the  London 
theatres,  it  was  held  that  his  goods  in  that  house,  not  being 
necessary  for  the  convenience  of  the  ambassador,  or  for  the 
due  performance  of  the  claimant's  service,  were  liable  to  be 
distrained  for  poor-rate.(6)  In  this  case  the  Court  seems  to 
have  considered  that  the  goods  seized  were  possessed  by  the 
claimant,  not  in  his  capacity  of  ambassador's  servant,  but  in 
some  other  character.  The  question  how  far  the  protection  of 
the  statute  attached  to  goods  of  an  ambassador's  servant  dehors 
the  house  of  the  ambassador  was  also  raised  in  Fisher  v, 
BegrezXc)  but  it  was  unnecessary  to  decide  it,  the  Court  coming 
to  the  conclusion  that  the  affidavits  did  not  sufficiently  show 
that  the  claimant  was  a  domestic  servant  to  the  ambassador 
at  all ;  and  that  the  fact  that  his  name  was  included  in  the 
list  which  had  been  registered  in  the  office  of  the  Secretary  of 
State,  and  transmitted  to  the  sheriff's  office,  was  insufficient. 
The  object  of  that  list,  it  was  said,  was  to  call  the  attention  of 
the  sheriff  to  the  names  registered,  and  to  protect  him,  in  case 
the  party  against  whom  he  should  execute  process  should  claim 
the  diplomatic  immunity  without  having  been  registered.(rf) 

The  statutory  immunity  conferred   by  this  Act  does  not  statutory 
attach  to  consuls,(g)  and  must  in  strictness  be  confined  to  those  ^,l^textended 

to  consuls. 

(a)  7  Anne,  c.  12,  s.  3.  (h)  Xovello  v.  Toogoody  i  B.  &  C.554. 

Ir)  I  C.&M.  117. 

{d)  Fisher  v.  Beg  re:  ^  i  C.  &  M.  127  ;  Hopkins  v.  De  Roheck,  3  T.  R.  79,  80 ; 
Delvalle  v.  Plumer,  3  Camp.  48. 

(«)  Mreash  v.  Becker^  3  M.  &  S.  284  ;  Clarke  v.  Cretico,  i  Taunt.  105.  See  note 
on  Consuls  at  end  of  this  chapter. 
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Part  I,  whom  it  mentions — ^namely,  ambassadors  or  public  Ministers 
^EsoNb.  ^^^  their  domestic  servants.  It  has  ab-eady  been  said  that  in 
Cap.  v.  general  writers  on  public  international  law  consider  that  it 
Foreign  properly  belongs  to  the  wife  and  family,  servants  and  suite  of 
Ambassadors,  the  Minister,  as  well  as  to  all  persons  attached  to  the  legation 
or  embajssy ;  but  it  must  be  very  doubtful  how  far  any  pro- 
tection beyond  that  conferred  by  the  statute  can  be  claimed  in 
an  English  court.  '*  I  cannot  help  thinking,"  said  Lord  Ellen- 
borough,  *'  that  the  Act  of  ParUament,  which  mentions  only 
ambassadors  and  pubUc  Ministers,  and  which  was  passed  at  a 
time  when  it  was  an  object  studiously  to  comprehend  all  kinds 
of  public  Ministers  entitled  to  these  privileges,  must  be  con- 
sidered as  declaratory,  not  only  of  what  the  law  of  nations  is, 
but  of  the  extent  to  which  that  law  is  to  be  carried."  These 
considerations,  however,  can  only  apply  to  the  issue  and  service 
of  the  writs  to  which  the  statute  is  confined,  and  to  such  per- 
sons as  the  Legislature  may  fairly  be  taken  to  have  contem- 
plated, and  not  to  extraordinary  representatives  of  a  foreign 
Government,  whose  office  has  been  called  into  existence  by  a 
special  occasion.  Thus,  in  Service  v.  Castmieda(a)  it  was  held 
that  an  injunction  could  not  be  sustained  against  the  agent  of 
a  foreign  Government,  whose  business  in  this  country  was  only 
that  of  settling  certain  claims  upon  the  Government  he  repre- 
sented, and  whose  acts  in  that  capacity  were  done  entirely 
under  the  control  of  the  ambassador  of  that  Government 
resident  in  England.  "  If  the  statute  of  Anne,"  said  the  Vice- 
Chancellor,  "  does  not  apply  to  this  particular  case,  the  Com- 
mon Law  does." 
Common  Law  It  will  be  observed  that  the  Act  refers  only  to  the  issue  and 
from"  u?^  service  of  writs  whereby  the  person  or  goods  of  ambassadors 
not  affected  or  their  servants  may  be  seized  or  attached.  It  was  not 
y  s  a  u  e.  intended  by  it  to  abridge  the  immunity  given  to  ambassadors 
by  the  law  of  nations,  that  they  shall  not  be  impleaded  in  the 
courts  of  the  country  to  which  they  are  accredited.(6)  Not 
only  is  this  a  principle  of  international  law,  but  it  was  expressly 
laid  down  by  Lord  Campbell  in  1859  that  a  public  Minister 
duly  accredited  to  the  British  Crown  by  a  foreign  State  is 
privileged  from  all  liability  to  be  sued  here,  quite  apart  from 
the  operation  of  the  statute  of  Anne ;  (c)  and  this  principle 
may  of  course  be  extended,  theoretically  speaking,  to  the 
ambassador's  family  and  suite,  and   members  of  the  legation, 

(a)  2  Coll.  56. 

lb)  Per  Lord  Campbell,  28  L.  J.  Q.  B.  sro,  315. 

(c)  Maffdalena  Steam  JVarigatiofi  Co,  y,  Martin,  28  L.  J.  Q.  B.  310. 
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though  there  is  no  English  authority  practically  carrying  the      pakt  i. 
doctrine  further  than  the  case  just  cited.     In  Taylor  v.  BeM,(a)       ^^^^ 
indeed,  the  Court  had  hesitated   to  carry  it  so  far,  and  while      Cap.  v. 
holding   that  the  defendant  had  waived  his   privilege,  if  any      Foreign 
existed,  by  appearance  and  plea,  left  it  doubtful  whether  an  -Ambasaadars. 
ambassador  could  be  sued  at  all  by  process  not  affecting  his 
person  or  his  goods,  when  there  had  been  no  such  waiver.     In 
the  more  recent  case  of  In  re  Oloete,(b)  the  privilege  claimed 
was  refused   to  an  alleged  honorary  attache  of  the   Persian 
embassy,  on  the  grounds  (i)  that  he  was  not  a  band  fide  member 
of  the  embassy,  (2)  that  he  had  not  been  recognised  as  such 
by  the  British  Grovemment  or   Foreign  Office,  (3)  that  the 
appointment  was  improperly  obtained  to  defeat  creditors,  and 
(4)  that  he  had  waived  the  privilege  (if  any)  by  consenting  to 
judgment. 

The  case  of  Taylor  v.  Best  is  an  authority  for  the  proposition  Ambassadors' 
that  an  ambassador  does  not  lose  his  privilege  by  trading  in  waivedfby  ^ 
the  country  to  which  he  is  accredited,  which  has  been  already  trading, 
stated.  "  The  privilege,"  said  Jervis,  C.J.,  "  is  not,  in  the  case 
of  a  Minister,  interfered  with  or  abandoned  by  the  circumstance 
of  trading,  as  it  would  be  if  the  claim  were  set  up  in  respect 
of  the  privileges  of  a  servant  of  the  ambassador  under  the 
statute  of  Anne.  If  an  ambassador  or  Minister  violate  the 
character  in  which  he  is  delegated  to  this  country,  by  entering 
into  commercial  transactions,  that  raises  a  question  between 
the  country  to  which  he  is  sent  and  the  country  from  which 
he  is  sent ;  but  he  does  not  thereby  lose  any  privilege  to  which 
he  may  be  entitled ;  the  privilege  being  a  general  privilege, 
and  the  limitation  attached  to  the  privilege,  by  reason  of 
trading,  being  confined  by  the  statute  of  Anne  to  the  case  of 
servants  of  the  ambassador,  who  may  lose  the  privilege."(c) 
It  was,  however,  held  that  the  defendant  in  this  case  had  lost 
his  privilege  by  not  taking  the  objection  at  an  earlier  stage  of 
the  action,  and  a  rule  to  strike  his  name  out  of  the  record  was 
consequently  discharged. 

Inasmuch   as  while   the  immunity  of    an    ambassador  or 
Minister  exists,  it  is  not  competent  for  any  person  to  sue  out 

(a)  23  L.  J.  C.  P.  89.  See  Macartney  v.  GarJmtt^  24  Q.  B.  D.  368  (1890),  where 
it  appears  to  have  been  assumed  that  the  defendant,  who  was  a  member  (as  secretary) 
of  the  Chinese  Embassy,  was  an  ambassador  or  public  Minister  within  the  statute 
of  Anne.  There  can  be  little  doubt  that  the  statute  35  Geo.  III.  c.  Ixxiii.,  referred 
to  in  that  judgment,  intended  to  deal  with  persons  atfected  by  the  statute  of 
Anne,  and  such  persons  only. 

(h)  In  re  Claete,  65  L.  T.  Rep.  N.  S.  102. 

(p)  Taylor  v.  Bett^  23  L.  J.  C.  P.  89,  93  ;  14  C.  B.  487  ;  Barhitifs  Com,  Cas. 
temp.  Talbot,  281. 
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Part  I.      a  writ  against  him,  or  to  renew  a  writ  if  Issued,  it  has  lately 
PEH80N8.     \yQQ^  JjqI^  l^j^a^j  ^]^Q  Statute  of  Limitations  does  not  begin  to 

Cap.  v.  run  against  his  creditors  during  the  period  of  such  immunity .(flf) 
Ftfreign  -^^  ^^  appears  by  the  same  case  that  the  immunity  continues 
Ambatsadors.  not  Only  whilst  the  ambassador  is  actually  accredited,  but  for 
a  reasonable  time  after  he  has  been  recalled,  or  has  otherwise 
ceased  to  hold  office.  In  the  event  of  his  death,  it  is  usual  to 
continue  the  same  privileges  and  immunities  to  his  widow, 
family,  and  suite  for  such  reasonable  period  as  may  be  sufficient 
to  enable  them  to  leave  the  country.(6) 

Whether  or  not  the  immunity  or  privilege  attaches,  when 
the  servants  of  the  ambassador  are  subjects  of  the  State  against 
whose  laws  they  assert  it,  must  still  be  regarded  as  doubtful, 
as  a  general  principle.  In  England  the  question  is  not  of 
much  importance,  inasmuch  as  the  statute  of  Anne  is  certainly 
not  limited  to  non-subjects.  The  Prussian  Courts,  in  a  case 
which  arose  in  1888  with  respect  to  a  coachman  hired  by  the 
French  ambassador,  appear  to  have  held  that  the  mere  fact  of 
the  accused  being  a  Prussian  subject  excluded  him  from  the 
privilege  claimed.  The  United  States  Government  seems  to 
adopt,  or  at  any  rate  to  sanction,  this  rule.(c)  In  England  it 
has  been  held  by  Mathew,  J.,  with  respect  to  actual  members 
of  a  foreign  embassy,  that  they  are  entitled  to  the  privilege, 
although  they  happen  to  be  British  subjects,  unless  received 
by  the  British  Government  upon  the  express  condition  that 
they  should  be  subject  to  the  local  jurisdiction.(rf) 


SUMMARY. 

FOREIGN    CORPORATIONS,   STATES,    SOVEREIGNS,    AND 

AMBASSADORS. 

(i.)  Foirign  Corporations. — ^The  artificial  personalities  or  cor- 
porate bodies  which   are  created    by  the  municipal  laws  of 
pp.  126, 127.    foreign   States  are  recognised  in  English   courts,  when  their 
character  is  substantially  the  same  as  that  of  a  corporation 
created  by  English  law. 

{a)  Mu&urus  Bey  v.  Gadhan  (1894),  2  Q.  B.  353.  Cf,  Magdaleiia  St.  Xav,  Co. 
V.  Marthi,  2  E.  &  E.  94. 

{b)  Phillimore^  Int.  Law,  vol.  vii.  p.  264 

(r)  See  La%o  Magazine  and  Rerieu\  August  1889,  p.  365  ;  Wharton  on  Int.  Law 
of  the  U.S.  vol.  i  p.  644. 

{d)  Macartney  v.  Qarbutty  24  Q.  B.  D.  398,  1890. 
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A  foreign  corporate  body  may  therefore  sue  and  be  sued  in     Pabt  l 
England  under  its  corporate  name ;  and  the  provisions  in  the     ^^^.^y?" 
Rules  under  the  Judicature  Acts,  for  service  of  a  writ  of  sum- 


mons  or  notice  thereof  abroad,  apply  to  these  artificial  as  well  ^^*  '^^'JS- 
as  to  natural  persons. 

Where  a  foreign  corporation  carries  on  business  at  a  branch 
office  in  England,  with  a  clerk  or  officer  in  the  nature  of  a  p.  132. 
head  officer  there,  whose  knowledge  would  be  the  knowledge 
of  the  corporation,  service  of  a  writ  may  be  effected  on  such 
officer.  If  there  is  no  such  officer  in  England,  notice  of  the 
writ  should  be  served  on  the  head  office  of  the  corporation 
abroad. 

The  recognition  accorded  by  English  Courts  to  foreign  cor- 
porations does  not,  except  as  above  stated,  expose  them  to  the 
operation  of  the  English  enactments  regulating  English  cor-  pp.  133-135. 
porations ;  unless,  it  seems,  their  creation  proceeded  from  the 
laws  of  a  jurisdiction  subordinate  to  the  British  Crown. 

A  foreign  corporation,  though  incapable  of  domicil  in  the 
strict  sense,  may  reside  beyond  the  limits  of  the  State  which 
created  it.  Except  perhaps  for  the  purposes  of  jurisdiction  pp.  137-144. 
and  service  of  process,  a  foreign  corporation  resides  only  in 
the  principal  seat  of  its  business.  Such  residence  is  a  question 
of  fact,  in  which  the  locality  of  its  incorporation  and  regis- 
tration, the  seat  of  its  governing  body,  and  the  place  where  its 
profits  are  made,  realised,  or  remitted,  are  all  elements  to  be 
considered. 

Foreign  corporations,  when  Utigant  in  an  English  Court,  p.  145- 
occupy  the  same  position  with  regard  to  the  conduct  of  the 
action  as  natural  persons,   and  may  be  compelled  to  make 
discovery  and  answer  interrogatories  by  a  proper  representa- 
tive. 

(ii.)  Foreign  States  and  Sovereigns. — Foreign  States,  or  bodies  pp.  148,  i49- 
politic  created  by  international  law,  occupy  a  position  analo- 
gous to  that  of  foreign  corporations.  In  the  case  of  monarchical 
governments,  the  Sovereign  may  be  regarded  as  a  corporation 
sole,  representing  the  State ;  in  the  case  of  democratic  or  re- 
publican governments,  the  State  itself,  under  its  international 
name  or  style,  as  a  body  politic,  may  be  regarded  as  a  corpora- 
tion aggregate. 

The  sovereign  power  of  a  State,  in  either  of  these  two  cases,  pp-  151-153. 
may  sue  in  an  English  Court  under  its  ^'iwm-corporate  or  politic 
name  in  respect  of  the  public  property  and  chores  in  action  of 
the  nation  which  it  represents.     The  Sovereign,  in  the  case  of 
a  monarchical  government,  may  also  sue   in  respect  of  his 

M 
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Fabt  I.     private  rights  and  property  as  a  private  individual ;  but  the 
Pebsons.    practice  has  been  hitherto  not  to  give  a  Sovereign  litigant, 
Cap.  v.      though  successful,  his  costs. 

PP- 153-159.  Neither  a  personal  Sovereign  nor  a  body  politic  (or  State) 
may  be  sued  in  an  EngUsh  Court,  unless  the  privilege  of 
sovereignty  has  been  waived,  expressly  or  impliedly,  by  volim- 
tary  submission  to  the  jurisdiction  or  otherwise. 

jK  156.  But  when  a  foreign  Sovereign  is   also,  in  another  capacity, 

the  subject  of  another  sovereign  State,  he  may  be  sued  in  the 
Courts  of  that  other  State,  if  not  in  the  Courts  of  all  States 
except  his  own,  in  respect  of  acts  done  by  him  in  that  subject 
and  private  capacity ;  though  the  primd  facie  presumption,  with 
respect  to  all  his  acts,  is  that  they  were  done  by  him  in  his 
character  of  Sovereign. 

No  jurisdiction,  whether  by  proceedings  in  rem  or  otherwise, 
will  be  asserted  in  an  English  Court  over  the  public  property 

pp.  15S,  161.  of  a  foreign  Sovereign  or  State,  though  such  property  be  within 
the  territorial  limits  of  English  jurisdiction. 

p.  164.  A  foreign  Sovereign  or  State,  when  Utigant  in  an  English 

Court,  occupies  the  same  position,  with  respect  to  discovery 
and  the  other  incidents  of  the  suit,  as  a  private  individual. 

pp.  163, 164.  The  sovereignty  and  independence  of  an  alleged  Sovereign 
or  body  politic  are  matters  which  an  English  Court  should 
know  or  ascertain  judicially ;  and  evidence  to  prove  these 
facts  need  not,  it  appears,  be  offered  by  the  parties  to  the 
action. 

Acts  of  State,  authorised  or  ratified  by  a  sovereign  power, 

pp.  165-167.    create  no  civil  rights  or  liabilities. 

(iii.)  Ffxi'dgii  Ambassadors, — Foreign  ambassadors  or  Ministers, 

pp.  166-169.  with  their  families,  officials,  suites,  servants,  and  attendants, 
are,  by  the  fiction  of  exterritorialiU,  regarded  as  continuously 
resident  in  the  State  of  which  they  are  the  representatives. 
Foreign  ambassadors  or  Ministers  are,  by  international  law, 
exempt  from  being  sued  or  impleaded  for  any  cause  whatever 
in  the  Courts  of  the  State  to  which  they  are  accredited.  There 
is  no  English  authority  expressly  extending  this  immunity  to 
the  inferior  members  of  the  legation,  or  to  their  families,  suites, 
and  servants ;  but  it  is  so  extended  by  writers  on  international 
law. 

pp.  170, 175-  A  foreign  ambassador  or  Minister  does  not  lose  this  im- 
munity, or  waive  his  privilege,  by  engaging  in  trade :  though 
the  statutory  protection  given  to  the  servants  of  ambassadors 
or  Ministers,  and  therefore  by  implication  their  common  law 

pp.  168, 169.   immunity,  is  forfeited  by  such  a  course  of  action.     The  im- 
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munity  m&y»  however,  be  waived  by  appearing  and  pleading  I     pabt  i. 
and  a  privileged  person,  by  taking  such  a  course,  places  him-      ™^^s. 
self  in   the  position  of  an  ordinary  litigant.     The  extent  of     ^^'  v. 
this  immunity,  though  not  clearly  defined  by  English  pre-  p.  167. 
cedents,  is  by  writers  on  international  law  treated  as  including 
ail  writs  and  processes  of  Court,  and   all  judicial  restraints 
upon  the  time,  movements,  or  person  of  those  entitled  to  the 
privilege. 

The  rules  of  international  law  on  this  subject,  adopted  by  i>p-  169, 182. 
the  common  law  of  England,  have  been  amplified  by  statute 
(7  Anne,  c.  12);  which  declares  all  writs  and  processes,  sued 
out  against  the  person  or  goods  of  any  foreign  Minister  or 
ambassador,  or  of  any  domestic  servant  of  such  ambassador  or 
Minister,  to  be  null  and  void.  This  statutory  protection  may 
be  forfeited,  in  the  case  of  the  servant  of  an  ambassador  or 
Minister,  by  engaging  in  trade. 

To  be  entitled  to  this  statutory  protection  as  the  domestic 
servant  of  an  ambassador  or  Minister,  the  claimant  must  be 
BiCtually  and  bond  fide  in  such  service,  and  no  colourable  or 
collusive  employment  will  do.  The  nature  of  the  employment  pp-  i73'  174. 
or  service  is  in  each  case  -a  question  of  fact ;  and  proof  that 
the  claimant's  name  has  been  registered  as  such  servant  at  the 
office  of  the  Secretary  of  State,  and  thence  transmitted  to  the 
office  of  the  sheriff,  is  insufficient  evidence  of  that  fact. 


Consuls. 

Consuls. — Consuls,  though  entitled  by  international  law  to 
certain  privileges  and  exemptions,  occupy  a  position  entirely 
different  from  that  held  by  ambassadors.  Ministers,  and  charg4s 
d'affaires.  They  are  not  7*epresentatives  of  the  State  to  which 
they  belong,  nor  are  they  accredited  to  the  State  in  which  they 
act  as  consuls.  Their  duties  are  discharged  under  a  commis* 
sion  from  the  State  for  which  they  act,  which  requires  the  per- 
mission and  confirmation  (by  ejseqicaiur)  of  the  State  in  which 
their  duties  are  to  be  performed.(a) 

The  privileges  and  exemptions  of  consuls  are  :  (i)  safe  con- 
duct ;  (2)  exemption  from  personal  taxes  and  obligations,  in- 
cluding military  service ;  (6)  (3)  exemption  from  having  soldiers 
billeted  or  quartered  in  his  house  ;  (4)  exemption  from  excise 
or  inland  duties  on  liquors  and  other  articles  of  consumption, 

(a)  Phillimore,  Int.  Law,  3rd  ed.,  vol.  ii.  p.  271. 

(b)  De  Martens,  Guide  Di^lotnat'ujue,  i.  398  ;  Phillimore,  Int.  Liw,  3rd  e<l.  ii. 
|>.  279. 
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Part  I.      for  himself  and  his  family ;  (a)  (5)  inviolabiUty  with  respect  to 
Persons.     ^-^^  papers  and  mmiiments  of  the  consulate.     It  has  been  said 

Cap.  v.  that  they  are  exempt  from  arrest  and  impiisonment  either 
under  civil  or  military  law ;  (&)  but  this  is  certainly  not  in 
accordance  with  the  English  view  of  international  law,  and 
there  are  several  instances  in  which  the  contrary  has  been 
held.  Thus  in  Barhuit^s  Case(c)y  in  17 17,  an  attachment  was 
issued  against  Barbuit  for  non-payment  of  an  amount  found 
due  from  him  under  a  decree  in  Chancery :  and  upon  motion 
to  discharge  him  it  was  held  that  he  was  not  entitled  to  the 
immunity  claimed. 

In  a  subsequent  case  decided  in  1767,  Lord  Mansfield  said : 
**  The  law  of  nations  does  not  take  in  consuls  or  agents  of  com- 
merce, though  received  as  such  by  the  Courts  to  which  they 
are  employed.  This  was  determined  in  BarhwWs  Case,  which 
was  solemnly  argued  before  and  determined  by  Lord  Talbot,  on 
considering  and  weU  weighing  Barbeyrac,  Bynkershoek,  Grotius, 
Wicquefort,  and  all  the  foreign  authorities ;  for  there  is  Uttle 
said  by  our  own  writers  on  the  subject.'X^)  The  same  claim 
to  exemption  from  arrest  was  again  put  forward  in  the  case  of 
Clarke  v.  Cretico,  decided  in  1808,  where  the  defendant  relied 
on  the  authority  of  Vattel,  already  cited.  Lord  Mansfield  did 
not  decide  the  question,  which  arose  not  at  common  law,  but 
under  the  statute  of  Anne  ;  and  the  rule  obtained  was  eventu- 
ally discharged  on  the  facts.(e)  Finally,  it  was  expressly  held 
by  Lord  EUenborough  in  Viveash  v.  £eek€i\(f)  in  18 14,  that  a 
resident  merchant  of  London,  appointed  and  acting  as  consul 
to  the  Duke  of  Schleswig-Holstein  Oldenburg,  was  not  exempt 
from  arrest  on  mesne  process,  either  under  the  statute  of  Anne 
or  under  the  law  of  nations. 

In  the  case  of  the  Indian  Chief  (1800)  it  was  sought  to 
exempt  a  cargo  which  had  been  seized  as  prize,  on  the  ground 
that  it  was  the  property  of  the  consul  at  Calcutta  for  the 
United  States ;  but  Lord  Stowell  said  that  it  was  fully  estab- 
lished that  the  character  of  consul  did  not  protect  that  of 
merchant  united  in  the  same  person.(^)     The  cargo,  therefore, 

(a)  So  stated  in  Fynn  on  "  the  Consul  abroad,"  p.  17,  cited  by  Phillimore,  l,c. ; 
but  there  seems  to  be  a  want  of  authority. 

(b)  Vattel.  Tit.  i.  1.  ii.  c.  ii.  s.  34. 

{c)  Barhuift  C<wtf,  Talb.  Cases  in  Eq.  281.  Barbuit  was  an  "  agent  for  com- 
merce "  to  Great  Britain  under  a  commission  from  the  King  of  Prussia,  which  was 
treated  by  Lord  Talbot,  C,  as  making  his  employment  to  be  in  the  nature  of  a 
consul.     This  case  was  cited  by  Lord  Mansfield  in  Triqu^  v.  Bath^  i  Taunt.  107. 

(^  Heathfield  v.  Clifton  (1767),  4  Burr.  2016. 

{e)  Clarke  v.  Oretico^  i  Taunt.  io6. 

(/)  Viteath  V.  Becker^  3  M.  &  S.  284,  where  Loijd  EUenborough  collects  and 
reviews  the  authorities.  (^)  The  Indian  Chief  3  C.  Rob.  26. 


ARTIFICIAL  AND  CONVENTIONAL  PERSONS,  ETC.     181 

fell  under  the  ordinary  rule  whicli  renders  all  property  liable     I"^^}' 
to  seizure  as  enemy  property  whicli  is  the  subject  of  trade       — 
adventure  with  the  enemy.(a)  ^^^'  ^' 

With  regard  to  the  domicil  of  consuls,  mere  residence  as  a 
consular  officer  in  a  foreign  country  gives  rise  to  no  inference 
of  domicil  in  that  country ;  but  a  person  already  domiciled  in 
a  country  does  not  destroy  or  abandon  such  domicil  by  becom- 
ii^  a  consul  in  it  for  a  foreign  State.(6)  Story  (Conflict  of 
Laws,  §  48)  says  that  ambassadors  and  foreign  Ministers  retain 
their  domicil  in  the  country  which  they  represent,  and  to 
which  they  belong ;  but  that  a  different  rule  generally  applies 
to  consuls  who  are  presumed  to  remain  in  a  country  for  pur- 
poses of  trade,  and  therefore  acquire  a  domicil  where  they 
reside.  The  distinction  is  not  in  accordance  with  the  cases 
cited  below,  and  the  true  expression  of  the  rule  would  seem  to 
be  that  mere  residence  qvA  consul  gives  rise  to  no  such  pre- 
sumption or  inference,  but  that  the  consular  character  does 
not  prevent  a  man  from  acquiring  a  domicil  in  the  country 
where  he  acts  as  consu]. 

It  has  been  decided  that  a  plaintiff,  residing  abroad  as 
British  Consul,  will  not  be  ordered  to  give  security  for  costs  ; 
and  the  same  benefit  seems  to  apply  to  all  persons  resident 
abroad  in  an  official  capacity  on  the  public  service.((;) 

The  rights,  duties,  privileges  and  jurisdiction  of  consuls  in 
Mahomedan  and  other  non-Christian  States  rest  almost  wholly 
upon  treaties  and  concessions,  and  their  discussion  does  not 
fall  within  the  limits  of  this  treatise.(£{) 

(a)  The  Carolhta  (i8o2),4  C.  Rob.  256  ;  J7is  Harmony  (1800),  2  C.  Rob.  322  ;  T/ie 
Oroyemho  (1807),  6  C.  Rob.  430. 

{h)  Sharpe  v.  Crispin  (1868),  L.  R.  i  P.  &  D.  611  ;  Eeath  v.  Samson^  14  Beav. 
441  ;  Att.'Gen,  v.  Kent,  i  H.  &  C.  12;  Udny  v.  Udny,  L.  R.  i  H.  L.  Sc.  441. 

(<?)  Colebrook  v.  Jones^  i  Dick.  154  ;  Erelyn  v.  Chippendale,  9  Sim.  497  ;  Nugent 
V.  Harcourt,  2  D.  P.  D.  578 ;  Ecering  v.  Chiffenden^  7  i).  P.  C.  536 ;  Plowden  v. 
Campbell,  23  L.  J.  Q.  B.  384  ;  Stanley  v.  Hunie,  i  Hog.  12.  The  same  rule  is 
applied  to  officers  In  the  Navy  or  Army. 

Xd)  See  for  information  on  this  subject,  Phillimore,  Int.  Law,  3rd  ed,  i]«  p.  337  ; 
and  Hertslet^s  Commercial  Treaties. 
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Part  I. 
Persons. 

Cap.  V. 


APPENDIX  TO  CHAPTER  V. 

7  Ann.,  cap.  12. 

An  Act  for  preserving  the  privileges  of  Amhaaaadara  and  other  pMvJe 

Ministers  of  Foreign  Princes  and  States. 

Whereas  several  turbulent  and  disorderly  persons  having  in  a  most 
outrageous  manner  insulted  the  person  of  His  Excellency  Andrew 
Artemonowiiz  Mattueoff,  Ambassador  Extraordinary  of  his  Czarish 
Majesty,  Emperor  of  Great  Russia,  her  Majesty's  good  friend  and 
ally,  by  arresting  him,  and  taking  him  by  violence  out  of  his  Coach  in 
the  publick  Street,  and  detaining  him  in  custody  for  several  hours,  in 
contempt  of  the  Protection  granted  by  her  Majesty,  contrary  to  the 
Law  of  Nations,  and  in  Prejudice  of  the  rights  and  privileges  which 
Ambassadors  and  other  publick  Ministers,  authorized  and  received  as 
such,  have  at  all  times  been  thereby  possessed  of,  and  ought  to  be  kept 
sacred  and  inviolable ; 

Be  it  therefore  declared  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  Parliament  assembled,  and  by  the  Authority  of  the 
Same,  That  all  Actions  and  Suits,  writs  and  processes  commenced,  sued 
or  prosecuted  against  the  said  Ambassador,  by  any  person  or  persons 
whatever,  and  all  Bail  Bonds  given  by  the  said  Ambassador,  or  any 
other  Person  or  Persons  on  his  behalf,  and  all  Recognizances  of  Bail 
given  or  acknowledged  in  any  such  Action  or  Suit,  and  all  Proceedings 
upon  or  by  Pretext  or  Colour  of  any  such  Action  or  Suit,  Writ  or 
Process,  and  all  Judgments  had  thereupon,  are  utterly  null  and  void, 
and  shall  be  deemed  and  adjudged  to  be  utterly  null  and  void  to  all 
Intents,  Constructions,  and  Purposes  whatsoever. 

2.  And  be  it  enacted  by  the  Authority  aforesaid,  that  all  Entries, 
Proceedings  and  Records  against  the  said  Ambassador  or  his  bail,  shall 
be  vacated  and  cancelled. 

3.  And  to  prevent  the  like  Insolences  for  the  future.  Be  it  further 
declared  by  the  Authority  aforesaid,  that  all  Writs  and  Processes  that 
shall  at  any  time  hereafter  be  sued  forth  or  prosecuted,  whereby  the 
Person  of  any  Ambassador,  or  other  publick  Minister  of  any  Foreign 
Prince  or  State,  authorized  and  received  as  such  by  her  Majesty,  her 
Heirs  or  Successors,  or  the  Domestick  or  Domestick  Servant  of  any 
such  Ambassador  or  other  Publick  Minister,  may  be  arrested  or  im- 
prisoned, or  his  or  their  goods  or  Chattels  may  be  distrained,  seized,  or 
attached,  shall  be  deemed  and  adjudged  to  be  utterly  null  and  void,  to 
all  Intents,  Constructions  and  Purposes  whatsoever. 

4.  And  be  it  further  enacted  by  the  Authority  aforesaid,  that  in  case 
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any  Person  or  Persons. shall, presume  to  sue  forth  or  prosecuce  any  such      past  I. 
Writ  or  Process,  such  Person  and  Persons,  and  all  Attomiee  and  Soli-     Pkbsons. 
citors  prosecuting  and  Soliciting  in  such  case,  and  all  Officers  executing      o^p,  y. 

any  such  Writ  or  Process,  being  thereof  convicted,  by  the  confession  of 

the  Party,  or  by  the  Oath  of  one  or  more  credible  Witness  or  Witnesses, 
before  the  Lord  Chancellor,  or  Lord  Keeper  of  the  Great  Seal  of  Great 
Britain,  the  Chief  Justice  of  the  Court  of  Queen's  Bench,  the  Chief 
Justice  of  the  Court  of  Oemmon  Pleas  for  the  time  being,  or  any  two 
of  them,  shall  be  deemed  Violators  of  the  Law  of  Nations,  and  Dis- 
turbers of  the  Publick  Repose,  and  shall  suffer  such  Pains,  Penalties, 
and  corporal  Punishment,  as  the  said  Lord  Chancellor,  Lord  Keeper, 
and  the  said  Chief  Justices,  or  any  two  of  them,  shall  judge  fit  to  be 
imposed  and  inflicted. 

5.  Provided,  and  be  it  declared,  that  no  Merchant,  or  other  Trader 
whatsoever,  within  the  description  of  any  of  the  Statutes  against  Bank- 
rupts, who  hath  or  shall  put  himself  into  the  Service  of  any  such  Ambas- 
sador or  Publick  Minister,  shall  have  or  take  any  manner  of  Benefit  by 
this  Act;  and  that  no  person  shall  be  proceeded  against  as  having 
arrested  the  Servant  of  an  Ambassador  or  publick  Minister,  by  virtue 
of  this  Act,  unless  the  Name  of  such  Servant  be  first  registered  in  the 
Office  of  one  of  the  Principal  Secretaries  of  State,  and  by  such  Secretary 
transmitted  to  the  Sheriffs  of  London  and  Middlesex  for  the  time  being, 
or  their  Under-Sheriffs  or  Deputies,  who  shall,  upon  the  Receipt  thereof, 
hang  up  the  same  in  some  publick  place  in  their  Office,  whereto  all 
persons  may  resort,  and  take  Copies  thereof,  without  Fee  or  Reward. 

6.  And  be  it  further  enacted  by  the  Authority  aforesaid.  That  this 
Act  shall  be  taken  and  allowed  in  all  Courts  within  this  Kingdom  as  a 
publick  Act ;  and  that  all  Judges  and  Justices  shall  take  notice  of  it 
without  special  pleading ;  and  all  Sheriffs,  Bailiffs,  and  other  officers 
and  Ministers  of  Justice,  concerned  in  the  execution  of  Process,  are 
hereby  required  to  have  regard  to  this  Act,  as  they  will  answer  the 
contrary  at  their  Peril,  (a) 

(a)  The  facta  which  led  to  the  passing  of  this  statute  are  narrated  by  Lord  Mansfield, 
in  TriquetY.  Bath,  3  Burr.  1478. 
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Part  n.— PEOPEETT. 

PABTii.  CHAPTER  VI. 

Pbopebty. 

capTvi.  immovable  property. 

(i.)  Jurisdiction  as  to  Immovable  Property  sitTiated  Abroad. 

Prevalence  of  The  primary  principle  of  private  international  law  with  relation 
the  leo!  ntus.  ^  i^nd^  regarded  as  property,  is  that  the  lex  situs  or  lex  rei  sitce 
— that  is,  the  law  of  the  country  of  which  the  land  in  ques- 
tion forms  an  integral  part — ^is  the  only  law  which  can  or 
ought  to  affect  it.  If  real  property  could  always  be  regarded 
in  this  simple  light,  freed  from  its  many  complicated  relations 
with  the  contracts,  acts,  and  capacities  of  persons,  no  conflict 
of  law  would  ever  arise  with  regard  to  it ;  but  these  necessary 
relations  have  brought  about  considerable  modification  in  the 
primary  principle  just  laid  down.  The  principle  itself  arises 
from  the  conception  of  international  law  known  as  eminent 
domain^  by  which  is  meant  that  the  proprietary  right  of  every 
sovereign  State  is  not  only  absoltUe  within  its  territorial  limits, 
so  as  to  exclude  that  of  other  nations,  but  also  paramount  with 
respect  to  the  members  of  the  State  itself,  so  as  to  include 
the  right,  in  case  of  necessity  or  for  the  public  safety,  of  dis- 
posing of  all  the  property  of  every  kind  within  the  same 
limits  (Wheaton,  Int.  Law,  §  163).  It  need  hardly  be  pointed 
out  that  in  England  such  a  theory  must  be  regarded  as 
derived  directly  from  the  feudal  law,  according  to  which  the 
right  of  the  Crown  over  its  territory  was,  in  the  first  instance, 
absoltUe,  not  only  to  the  exclusion  of  other  Sovereigns,  but 
also  of  its  own  subjects,  who  afterwards  obtained  their  quali- 
fied rights  in  the  soil  by  its  mere  grace  and  favour.  From 
the  conception  itself  it  naturally  follows  that  the  title  to  real 
property  can  be  acquired,  passed,  and  lost  only  according  to 
the  law  of  the  Sovereign  who  has  such  paramount  domain 
over  it  (Story,  Conflict  of  Laws,  §  424);  and  an  additional 
reason  for  the  principle,  independent  of  theory,  arises  from 
the  obvious  fact  that  no  other  sovereign  State  has  the  power 
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of  employing  force  to  execute  such  of  its  laws,  or  such  of  the  part  ii. 

decrees  of  its  tribunals,  as  aflfect  to  deal  with  land  situated  ^^^''^• 

beyond  its  own  limits.     In  strictness,  it  has  been  held  that  an  cap.  yi. 


alien  has  no  right  enforceable  by  action  to  enter  within  the  jurisdiction 
territory  of  a  strange  Sovereign,  though  his  exclusion  might  «« to  Land, 
be  such  an  infringement  of   international  comity  as  would 
properly  give  rise  to  diplomatic  remonstrance  from  the  State 
to  which  he  belonged.(a) 

The  distinction  between  real  and  personal  laws,  so  much  Real  and 
insisted  upon  by  the  older  jurists,  and  which  is  discussed  at  P^"^°*  *^*' 
some  length  by  Mr.  Westlake  (Priv.  Int.  Law,  §§  141-143),  is 
not  of  any  importance  in  connection  with  this  division  of  the 
subject ;  and  would  rather  lead  to  embarrassment,  as,  in  the 
phraseology  of  the  jurists^alluded  to,  real  laws  are  those  "  qiLce 
disponunt  circa  res!'  personal  laws,  those  ''  gum  di&ponurvt  circa 
persoiuis"(b)  and  the  word  "  real "  is  used,  not  to  distinguish 
immovable  from  movable  property,  but  property  generally 
from  persons.  As  to  immovables,  however,  Story  says  that 
in  the  main  proposition  as  to  the  prevalence  of  the  lex  sUvs, 
foreign  jurists  generally  concur  (Story,  Conflict  of  Laws, 
§  427).  It  remains  to  see  what  modifications  of  the  rule  are 
accepted  in  English  law. 

As  regards  the  right  either  to  the  possession  of   or    the  Foreign  land 
property  in  land,  not  only  must  the  lex  situs  prevail,  but  the  Ei^iish  ^ 
forum  situs  is  the  only  one  in  which  such  a  right   can    be  decrees  in 
tried  ;    and    in    accordance  with   this  principle,  the  English  ^'^'*^^^"' 
Courts  never  assume  jurisdiction  to  deal  directly  either  with 
the  possession  or  property  in  foreign  realty  (Story,  Conflict 
of  Laws,  §  428  ;   Westlake,  Priv.  Int.  Law,  §§  61,  62).     Thus, 
a  suit  for  discovery,  in  aid  of  proceedings  about  to  be  taken 
abroad  to  recover   foreign  land,  cannot  be  entertained  here.(c) 
But  where   the  foreign  land  can   be    acted    upon   indirectly 
through  a  person  who  has  placed  himself  within  the  juris- 
diction, the  English  Courts,  acting  in  personam  and  not  in  rem, 
will  make  decrees,  upon   the  ground  of  a  contract  or  other 
equity    subsisting   between    the   parties,    respecting  property 
situated  out  of  the  jurisdiction.(6?)     "  The  cases  clearly  show, 
that  with  regard  to   any  contract  made  or  equity  between 
persons  in  this  country  respecting  lands  in  a  foreign  country, 

(a)  Mu9grov€  v.  Chun  Tmj  (1891),  A.  C.  272,  60  L.  J.  P.  C.  28. 

(6)  Bartolus,  ad  Cod.  I.  i. 

(c)  Meiner  v.  Marquis  of  Salisbury^  2  Ch.  D.  378  ;  Doss  v.  Secretary  of  State 
for  India,  L.  R.  19  Eq.  509  ;  and  cases  cited  i^fra^  p.  192. 

{d)  Penn  v.  Baltimore,  2  Tud.  L.  C.  1047  ;  i  Ves.  Sen.  444 ;  Ewing  v.  Orr-Ewing, 
9  App.  Cas.  40  ;  Sciftt  v.  Xeshitt,  14  Ves.  438  ;  Maunder  y.  Lloyd^  2  J.  &  H.  718. 
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Part  II.     "  particularly  in  the  Britisli  dominions,  this  Court  wiU  hold  the 
BOPEBTY.    gj^jjj^  jurisdiction  as  if  they  were  situated  in  England.  .  .  . 
Cap.  VI.     The  only  distinction  is,  that  this  Court  cannot  act  upon  the 
jurisdictwn  ^^^^  directly,  but  acts  upon  the    conscience  of   the  person 
fw  to  Land,  living  here."(«)     Thus,  a  foreclosure  decree  being  a  decree  in 
personam  depriving  the  mortgagee   of   his  personal  right  to 
redeem,  the  English   Court  of  Chancery  has  jurisdiction  to 
make  such  a  decree  in  respect  of   a  mortgage,  between  an 
English  mortgagor  and  mortgagee,  of  land  in  the  colonies.(&) 
In  that  case  Bacon,  Y.C.,  said :  ''  As  I  am  satisfied   that  juris- 
diction has  been  very  often  assumed  in  the  case  of  appointing 
receivers  of  mortgaged  estates  in  the  colonies,  and  as  I  cannot 
doubt  that  the  Court  has  a  right  as  between  the  English 
mortgagor  and  the  English  mortgagee   to  enforce  a  personal 
contract  between  them,  although  one  of  the  consequences  of 
so  doing  may  be  to  vest  in  the  plaintiff  the  absolute  interest 
in  the  mortgaged  estate,  which  at  present  is  qualified  only  by 
the  existence  of  the  equity  of  redemption,  I  cannot  hesitate 
for  a  moment  in  saying  that  the  suit,  which  is  brought  for  the 
purpose  of  having  the  account  taken,  of  realising  the  estate 
if  it  should   be  necessary,  and  giving  to  the   mortgagee  the 
opportunity  of  redeeming  it  if  he  thinks  fit  to  do  so,  is  pro- 
perly brought  in  this  court.     Upon  the  question  of  jurisdiction, 
there  is,  in  my  opinion,  no  reason  whatever  for  doubt."     The 
Conditions     judgment  of  Lord  Romilly  in  Norris  v.  Chavibers  (c)  was  relied 
^rexeroisr  ^P^^  "^  denial  of  the  jurisdiction,  but  in  that  case  the  attempt 
of  this  was  to  obtain  an  enforcement  of  lien  on  an  estate  in  Prussia 

]un8  10  ion.    tj^iQijgjj^g    ^    ^   stranger,   independently    (as    Lord    Romilly 

expressly  said)  of  all  personal  equity  attaching  upon  him. 
And  in  the  same  case,  on  appeal,  Lord  Campbell  said  that» 
had  any  contract  or  privity  been  proved,  the  plaintiff  would 
have  been  entitled  to  succeed,(d)  further  laying  down  that  an 
English  Court  ought  not  to  pronounce  a  decree,  even  in  per- 
sonam, which  can  have  no  specific  operation  without  the 
intervention  of  a  foreign  Court,  and  which,  in  the  country 
where  the  lands  lie  which  it  assumes  to  charge,  would  pro- 
bably be  treated  as  hnUem  fidmen.     In  MercaTttUe  Trust  Co.  v. 

(a)  Per  Sir  B.  Arden,  M.R.,  in  Cranstoun  v.  Johfutan,  3  Ves.  170.  See  cases  there 
cited. 

(ft)  In  re  Haiothom^  23  Ch.  D.  743  ;  Paget  v.  Ede^  L.  R.  18  Eq.  Ii8,  126 ;  Toller 
v.  Carteret,  2  Vem.  494.  So  a  receiver  may  be  appointed  over  lands  abroad 
[Seton,  ii.  16,  s.  4  (4th  ed.)i  and  cases  there  cited] ;  though  it  is  said  that  such 
appointment  is  in  the  nature  of  a  recommendation  to  the  foreign  Court  (Seton,  4th  ed. 
p.  425).  And  obviously,  an  order  directing  foreign  tenants  to  attorn  will  be  bad  : 
Trantj  2  Sol.  Journ.  11. 

(<?).  30  L.  J.  Ch.  285.  (d)  3  D.  F.  &  J.  584. 
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Biver  Plate  Trust  Cfl.y(a)  where  a  receiver  was  applied  for  over     Pabt  ll. 
mortgaged  lands  in  Mexico  belonging  to  an  English  company,  ^«_^^^- 
North,  J.,  refused  to  appoint  a  receiver,  for  reasons  other  than    Cap,  vi. 
the  situs  of  the  land,  but  intimated  that  the  company  itself,  jurUdiHion, 
and  every  officer  of  it  who   took  part  in  the  proceedings,  a^  to  Land. 
would  be  personally  responsible  to  the  Court  for  any  misap- 
pUcation  of  the  funds  arising  out  of  the  lands. 

It  is,  of  course,  manifest  that  however  a  personal  decree 
may  be  enforced  in  this  country,  the  lex  situs  must  be  resorted 
to  in  order  to  give  the  plaintiff  possession.(6)  And  in  accord- 
ance with  these  principles,  a  bill  cannot  be  maintained  in 
England  to  administer  the  trusts  of  a  Scotch  creditor's  deed, 
under  which  a  mining  business  in  Scotland  was  to  be  carried 
on  by  a  trustee.(e)  In  the  case  last  cited,  Lord  Bomilly  laid 
down  that  the  Court  would  never  interfere  with  a  contract 
unless  the  domicil  of  the  defendant,  or  the  situation  of  the 
subject-matter,  or  the  place  where  the  contract  was  entered 
into,  warranted  such  interference ;  unless,  that  is,  it  was  the 
forum  domicilii,  the  forum  rei  sitce,  or  the  forum  loci  corUract^cs 
celeh^ati.  This  case  was  subsequently  followed  by  Malins,  V.C., 
who  allowed  a  plea  to  the  jurisdiction  where  the  contract  had 
been  entered  into  at  Boulogne,  between  the  plaintiff,  who  was 
resident  there,  and  an  Irishman,  relating  to  real  property  in 
Ireland.(rf)  Unless,  therefore,  the  person  on  whom  it  is  sought 
to  enforce  an  equity  regardmg  foreign  land  is  domiciled  in 
England,  or  has  entered  into  a  contract  in  England  respecting 
the  same  property,  the  Court  will  not  assume  jurisdiction  to 
compel  him  to  do  any  act  with  regard  to  \t.{e)  And  the 
validity  or  effect  of  a  contract  to  transfer  immovables  was 
held  by  Jessel,  M.R.,  to  depend  upon  the  lex  situs,(f)  as  of 
course  the  penalties  must  do.(^)     So  the  Court  has  refused 

{a)  Mercantile  Truxt  Co.  v.  Hirer  Plate  Trust  Co,  (1892),  2  Ch.  303.  In  a  recent 
case,  permission  has  been  granted  to  serve  notice  of  a  writ  on  a  Dutch  Corporation 
abroad,  in  an  action  to  enforce  an  equitable  charge  upon  lands  in  Brazil,  of  which 
other  defendants  I  in  England  were  the  owners,  and  which  were  vested  in  the  Dutch 
Corporation  as  trustees.  It  will  be  seen  that  the  English  court  had  no  personal 
jurisdiction  over  the  Dutch  Corporation,  and  it  may  be  doubted  whether  any 
eflfectual  order  could  have  been  made  against  them.  The  judge  (Byrne,  J.)  decided 
the  case  as  one  of  procedure  only,  under  Order  XI.  r.  i  (g),  treating  the  Dutch 
Corporation  as  '^  necessary  and  proper  parties  to  an  action  properly  brought 
against  some  other  person  duly  served  within  the  jurisdiction."  [Duder  v. 
Annfterdamsch,  ifc.  Trustees  (1902),  2  Ch.  132.  (y.  Batotreev.  Great  JV.  W,  Central 
Jf?y,  Co.  14  L.  T.  Rep.  448].  (/>)  Penn  v.  Baltimore^  2  Tudor,  L.  C.  at  p.  1061. 

(6*)  CooitTieij  r.  Andergan^  31  Beav.  452. 

(d)  Blake  v.  Blake^  18  W.  R.  944  ;  Ite  Holmes,  2  J.  &.  H.  527. 

(e)  Matthofi  v.  Oalitzin,  L.  R.  i8  Eq.  340.  As  to  the  proper /www  in  which  to 
recover  a  debt  made  a  charge  on  foreign  territory  (Dude),  see,  per  Malins,  V.C, 
Doss  V.  Secretary  of  State  for  India,  L.  R.  19  £q.  509,  535. 

(/)  JVorton  V.  Florence  Land^  Jf'c,  Co.,  7  Ch.  D..332,  336. 
{ff)  Adams  v.  ClutterbiicJt,  10  Q.  B.  D.  403. 
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Part  II. 
Pbopbrty. 

Cap.  VI. 

JurUdieti&n 
it*  to  Land, 


Colonial  land 
not  to  be 
affected  by 
petition  of 
right  in 
England. 


to  entertain  a  suit  in  England  to  determine  the  right  to  the 
proceeds  of  foreign  immovables,  the  title  to  which  was 
disputed.(a)  But  an  order  made  by  the  Supreme  Consular 
Court  at  Constantinople  that  the  receiver  appointed  of  a 
partnership  between  English  subjects  should  sell  by  auction 
land  in  Turkey  held  by  the  partners  in  the  name  of  a  Turkish 
subject,  was  held  to  be  not  ultra  vires.(b)  The  Court  im- 
doubtedly  had  jurisdiction  in  personam,  but  a  protocol  had 
been  issued  by  the  Turkish  Government — of  which  the 
partners  had  not  availed  themselves — enabling  for  the  first 
time  British  subjects  to  hold  land  in  Turkey,  but  declaring 
that  they  should  then  be  amenable  to  the  Turkish  Courts 
only  in  regard  to  all  questions  relating  to  it.  The  Consular 
Court,  however,  being  the  proper  one  to  control  the  persons 
of  the  parties,  it  was  held  immaterial  that  the  Turkish 
Government  assumed  to  itself  all  jurisdiction  in  respect  of 
real  estate  in  Turkey  held  by  them,  either  in  their  own  names 
or  in  that  of  a  Turkish  subject. 

In  the  case  of  lie  ffolmes,{c)  which  was  one  of  petition  of 
right,  a  demurrer  was  allowed  on  the  ground,  inter  alia,  that 
the  Queen  was  as  much  resident  in  Canada  as  in  England,  and 
that  the  subject-matter  of  the  petition  being  Canadian  land, 
the  Canadian  court  was  the  proper  forum  in  which  to  sue. 
The  suppliants  there  sought  to  establish  the  jurisdiction  of  the 
Court  by  applying  the  principle  laid  down  in  Fenn  v.  Lord 
BaltirMyre  (d)  as  to  the  power  of  equity  to  affect  foreign  land  by 
acting  in  personam  of  its  justiciables,  to  her  Majesty,  by  virtue 
of  the  Petitions  of  Right  Act,  i860  (23  &  24  Vict.  c.  34),  s.  i, 
which  enacts  that  a  petition  of  right  may  be  intituled  in  any 
one  of  the  superior  courts  in  which  the  subject-matter  of  such 
petition  would  have  been  cognizable,  if  the  same  had  been  a 
dispute  between  subject  and  subject.  The  decision  of  Lord 
Hatherley,  however,  rested  on  the  broad  ground  that,  for  the 
purpose  of  any  claims  to  Canadian  lands  under  Canadian 
statutes,  the  Queen  was  not  to  be  regarded  as  within  the  juris- 
diction of  the  Court,  and  that  it  was  not  the  object  of  the 
Petitions  of  Right  Act,  i860,  to  transfer  jurisdiction  to  this 
country  from  any  colony  in  which  an  Act  might  be  passed 
vesting  lands  in  the  Crown  for  the  benefit  of  the  colony.(c) 
And  in  JReiner  v.  Marquis  of  Salisbury  (/)  it  was  decided  that  a 

{a)  In  re  Hawtlutm,  Oraham  v.  MoMey,  23  Ch.  D.  743. 

[b)  Abbott  V.  Abbott,  L.  R.6  P.  C.  220. 

(c)  2  J.  &  H.  527.  (jcT)  I  Vep.  Sen.  444. 
{e)  See  Doss  v.  iSecretary  of  State  for  India,  L.  R.  19  Eq.  509. 

(/)  L.  R.  2  Ch.  D.  378. 
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bill  of  discovery  could  not  be  maintained  in  England,  in  aid     Pabt  ll. 
of  proceedings  about  to  be  taken  in  England  for  the  recovery  ^*^£^'^- 
of  land  in  India,  intended  to  be  by  petition  of  right,  on  the     Cap.  vi. 
ground  that  a  plaintiff  must  show  a  title  to  sue  in  order  to  jurUdictian 
obtain  discovery,  and  that  he  could  not  sue  for  the  Indian  «*  ^  -^^^wwf- 
lands  in  an  English  court. 

In  Cranstoun  v.  Johnston  (a)  a  sale  of  real  estate  in  one  of  the  English  Court 
West    Indian   islands  by   a   creditor   who   had    fraudulently  ^^g^^ce 
obtained  a  judgment  there  against  an  absent  debtor  was  set  of  its 
aside.     The  Master  of  the  Rolls  in  that  case  said,  "  It  was  not  ^^ 
much  litigated  that  Courts  of  Equity  here  have  an  equal 
right  to  interfere  with  regard  to  judgments  or  mortgages  upon 
lands  in  a  foreign  country  as  upon  lands  here.  •  .  .  The  only 
distinction  is,  that    this    Court    cannot    act    upon   the   land 
directly,  but  upon  the  conscience  of  the  person  living  here  : 
Archer  v.  Preston,  cited,    i    Vern.   77  ;  Arglasse  v.  Mvschamp, 
I  Vern.  75  ;  Kildare  v.  Eustaeey  1   Vern.  419,  and    i    Eq.  Cas. 
Ab.  133.     These  cases  clearly  show,  that  with  regard  to  any 
contract  made  by,  or  equity  between,  persons  in  this  country 
respecting   lands  in   a  foreign   country,   particularly   in    the 
British  dominions,  this  Court  will  hold  the  same  jurisdiction 
as  if  they  were  situated  in  England ;  and   Lord  Hardwicke 
lays  down  the  same    doctrine    in  Foster   v.    Vassall,    3    Atk. 

589." 

The  distinction  alluded  to  by  Sir  R.  Arden,  M.R.,  in  the  Foreign  and 
quotation  just  made,  between  lands  situated  within  the  empire  on^me^*"^ 
or  colonies  and  lands  wholly  foreign,  derives  some    support  footing, 
from  the  language   used  in  Fosf^er  v.  VassaU,(b)  but  does  not 
appear  to  have  any  other  foundation.     In  Angus  v.  AnffusXc) 
where  a  bill   was  filed  relating  to  lands  in   Scotland,  Lord 
Hardwicke  said  that,  since  the  Court  acted  upon  the  person,  it 
would  have  been  a  good  bill,  as  to  fraud  and  discovery,  if  the 
lands   had    been   in    France,    if   the   person  were   resident    in 
England.     All  lands  out  of  the  jurisdiction  stand  upon  the 
same  footing,(d)  and  as  to  these,  there  are  abundant  examples 
of  equities  being  enforced.     There  must,  however,  be  an  equity  and  can  only 
which  the  English  court  can  lay  hold  of,  and  this  principle  is  ^  ^^^^^^ 
well  explained  by  Lord   Selborne  in  Harrison  v.  Harrison.{e)  personal 
That  was  a  case  where  a  Scotch  heir  elected   to   take  the  ®^"^'y' 
Scotch  real  estate  by  inheritance  in  opposition  to  an  English 
will,  under  which  he  would  have  been  entitled  to  a  legacy,  and 

(a)  3  Ves.  170  ;  S.C.  5  Ves.  277  ;  Jackson  v.  Petrie^  10  Ves.  164. 

(ft)  3  Atk.  589.  (c)  West's  Rep.  23. 

(jiC)  Roherdean  v.  Emu,  1  Atk.  343.  (e)  L.  R.  Ch.  342. 
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Pabt  II.  it  was  held  on  appeal  that  the  liability  of  the  Scotch  real  estate 
KOPEBTY.  ^  ^^^  payment  of  debts,  as  between  the  heir  and  the  legatees, 
Cap.  VI.  was  to  be  determined  by  the  Scotch  law.  It  followed  that  as 
Jnri$dictton  ^^  Scotch  law  threw  the  general  debts  primarily  on  the  real 
tf«  to  Land,  estate,  there  could  be  no  marshalling  in  the  English  court 
against  the  Scotch  heir  in  favour  of  the  pecuniary  legatees, 
and  the  Scotch  real  estate  was  further  exempted  from  any 
share  in  the  general  costs  of  the  suit.  Lord  Selbome  said  in 
his  judgment  (a) :  ''  The  doctrine  of  marshalling  as  applied  in 
fiavour  of  legatees  against  heirs-at-law  taking  descended  real 
estate  in  England  is  part  of  the  lex  loci  affecting  those  real 
estates,  and  no  question  of  conflict  of  law  can  arise  under  those 
circumstances.  It  is  a  wholly  different  thing  when  persons 
who  have  an  interest  in  the  personal  estate  only  endeavour 
indirectly  to  establish  in  their  own  favour,  or  for  their  own 
relief,  a  burthen  upon  real  estate  situate  in  another  country, 
which,  by  the  law  of  that  country,  would  not  be  administered 
so  as  to  give  them  what  they  ask.  .  .  .  The  legatees  ask  that 
by  virtue  of  the  English  doctrine  of  equity,  applicable  to  the 
administration  of  English  real  estate  descended  when  personal 
legatees  would  be  disappointed  by  the  payment  of  creditors 
out  of  their  fund,  these  legatees  may  be  declared  entitled  to 
acquire  the  rights  of  creditors  against  the  Scotch  real  estate. 
It  is  clear  that  in  Scotland  they  would  have  no  such  right ; 
and  to  me  it  seems  equally  clear  that  unless  they  have  such  a 
right  in  Scotland  the  law  of  England  cannot  give  it  to  them. 
It  is  admitted,  as  I  understand,  that  the  burthen  of  liability  to 
debts,  so  far  as  relates  to  real  estate,  can  only  be  created  by 
the  lev  loci  rei  sitce  ;  but  it  is  suggested  that  the  burthen  may 
be  laid  on  real  estate  on  which  it  is  not  imposed  by  the  lex  loci 
rei  sitce  by  an  indirect  equity  in  favour  of  the  legatees,  because 
the  creditors  who  have  been  paid  might  have  pursued  their 
own  rights  against  the  real  estate  without  waiting,  in  the  first 
instance,  to  see  whether  there  was  personal  estate  or  not.  It 
seems  quite  impossible  that  this  can  be  correct ;  because,  in 
the  first  place,  as  against  the  real  estate  in  Scotland  the  Courts 
of  England  have  no  jurisdiction  at  all.  Any  jurisdiction  which 
they  can  exercise-  as  to  the  real  estate  in  Scotland  can  only  be  through 
the  medium  of  some  personal  equity  attaching  to  the  oifrner  in 
Scotland  of  that  real  estate,  who,  in  this  case,  is  the  Scotch  heir  ? 
What  is  tluU  personal  equity  ?  There  is  no  fiduciary  relation. 
What  right  have  these  legatees,  upon  the  footing  of  personal 
equity,  to  say  that  the  heir  shall  not  enjoy  the  Scotch  real 

(a)  L.  R.  8  Ch.  p.  348. 
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estate  as  the  law  of  Scotland  rives  it  to  him,  or  that  any     paet  ii. 

burthen  shall  directly  or  indirectly  be  thrown  upon  that  real       

estate  in  their  favour,  which  would  not  be  imposed  by  the  law     ^^'  vi- 

of  Scotland  ?     It  seems  to  me  quite   clear  that  this  Court  cannot  jurisdiction 

faund  any  such  equity  upon  tfie  accident  of  this  heir-at-law  being  "^  toLaKd, 

before  it  as  a  party  to  the  suit.     The  equity  must  be  founded 

upon  some  higher  principle.     The  fallacy  which  pervaded  the 

whole  of  the  argument  for  the  respondent  was  this,  that  it  was 

assumed  that  the  Scotch  estate  was  properly  brought  into  this 

court  as  the  forum  of  administration.     But  without  first  show-  Equity  must 

ing  what  this  Court  has  to  do  with  respect  to  the  Scotch  real  ^^^  contract 

estate,  and  why  it  ought  to  be  done,  the  proposition  is  not  «r  trust 

made  out.      There  are,  in  point  of  fact  y  no  debts  to  be  paid  out  of 

the  Scotch  real  estate ;  there  are  no  trusts  to  be  executed  as  to  the 

Scotch  real  estate;  there  is  no  contract  to  be  enforced  as  to  the  Scotch 

real  estate'' 

The  rule  which  is  therefore  to  be  drawn  from  the  decision 
of  Lord  Selbome  just  quoted  (with  which  Lord  Justice  MelUsh 
concurred),  is,  that  in  order  to  affect  real  estate  situate  abroad  creating  a 
with  an  equity  which  does  not  attach  to  it  by  the  lex  loci  rei  between  the 
sUa^y  there    must  be  a  privity  shown  to  exist  between  the  p«irties 
parties  seeking  to  establish  the  equity  and  the  owner  of  that 
real  estate,  and  that  it  must  be  a  privity  which  arises  either 
from   contract  or  from   the  existence  of  a  fiduciary  relation 
between  the  parties.     According  to  the  case  just  cited,{a)  it  cognizable  by 
is  also    necessary    that    the   defendant   at    least  should    be  court^ 
domiciled  in  this  country,  or  that   the  contract  out  of  which 
the    privity    arises    should    have    been    entered    into    here. 
Mr.  Westlake  says  that  it  may  probably  be  laid  down  as  a 
principle,  as  it  is  certainly  demanded  by  the  very  nature  of 
sovereignty,  that  the  jurisdiction  of  the  English   Courts  will 
not  be  exercised  as  to  persons  domiciled  abroad,  and  as  to 
their  conduct  abroad,  even  though  process  may  have  been 
served  on  them  here.(&)     And  this  being  a  general  rule,  it 
would  be  so  d  fortiori  in  cases  relating  to  real  estate  situate 
abroad,   which    there   would    be    no    pretence    for    affecting 
indirectly    through    the  person    of    the   owner,    unless    that 
owner  were  either  domiciled  within  the  jurisdiction,  or  had 
entered  into  a  contract  within  its  limits  in  relation   to   the 
Teal  estate  which  it  was  sought  to  affect. 

(a)  Oookfteif  V.  Andenati^  31  Beav.  452  ;  Blake  v.  Blake,  18  W.  R.  944  ;  Matt  ha  i 
•y,  Qalitxin,  L.  R.  18  Eq.  340. 

(d)  Westlake,  Priv.  Int.  Law,  §  127 ;  see  the  cases  cited  in  Hendrick  v.  Witod, 
^  W.  R.  588. 
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Part  ij.         But  a  distinction  has  been  drawn  as  to  those  cases  where  the 

Pbopebty.    i^  ^^  positively  excludes  the  operation  of  the  equitable 

Cap.  VI.     doctrine  on  which  the  English  Court  is  asked  to  act  in  per- 

Jurisdiction  sonam.     In  such  a  case  the  English    Court  will  decline   to 

as  to  Land,   interfere,  in  accordance  with   the   dictum  of  Lord   Campbell 

(cited  above),  that  a  decree  should  not  be  made  which  would 

be  treated  in  the  sittis  as  hrvtum  ful7nen,{a) 

Equities  Subject  to  these  restrictions,  there  have  been   abimdant 

enforced.        examples  of  equities  being  enforced  in  relation  to  real  estate 

situate  abroad.    Thus,  trusts  will  be  enforced,  though  affecting 

foreign  lands,(i^)  accounts  taken  between  tenants  in  common 

for  waste  and  generally ,(0  ^i^d  contracts  for  sale  ordered  to  be 

specifically  performed.(cQ     But  foreign  boundaries  will  not  be 

settled,(c)  nor  will  partition  of  foreign  lands  be  decreed,(/)  nor 

will  an  issue  be  directed  to  try  the  validity  of  a  will  of  lainds 

lying  out  of  the  jurisdiction,(^)  nor  will  discovery  be  granted 

in  aid  of  a  suit  abroad  to  recover  foreign  land^A^)  nor  will 

mortgagees  of  foreign  realty  be  restrained  from  suing  in  th& 

country  where  it  is  situate  to  enforce  their  security,  although 

the  mortgagor  is  a  company  in  process  of  bemg  wound  up  in 

England.(t)     The  ground  of  the  last  decision  appears  to  have 

been,  that  the  party  asking  for  the  injunction  could   appear 

before  the   foreign  tribunal,  and  assert  his  rights  there,  the 

proceedings  abroad  being  also  prior  in  point  of  date.     There 

was,  however,  authority  cited  for  restraining  a  foreign  action 

under  analogous  circumstances,  where  immovables  were  not 

concemed.(y)     On  similar  principles,  a  suit  to  enforce  a  lien 

on  real  estate  in  Prussia  cannot  be  sustained  imless  there  is 

some  privity  of  contract  between  the  parties  to  it.     In  such 

a  case,  a  declaration  of  lien  will  be  made,  and  the  Court  will 

(a)  Martin  v.  Martin^  2  R.  ft  My.  507 ;  and  per  Lord  Campbell  in  Morris  v* 
Clinmbers^  3  De  G.  F.  &  J.  5S4,  585  ;  &  parte  Pollard^  Mont,  ft  Ch.  239;  Ex  parte 
Ifolthausen^  gCh.  722  ;  Coote  v.  Jecksy  13  Eq.  597. 

(J)  Kildare  v.  Eustace^  i  Vern.  422. 

(r)  Carteret  v.  Petty,  2  Swans.  323,  n. ;  Itoherdean  v.  Bims,  i  Atk.  543. 

(ji)  Archer  v.  Prettton,  i  Vern.  77  ;  Jackson  v.  Petrie,  10  Ves.  164 ;  see  note  to* 
Penn  v.  Baltimore,  i  Tud.  L.  C.  I047f  ^or  further  examples. 

(«)  Penn  v.  Baltimore,  i  Ves.  Sen.  444  ;  see  TSilloch  v.  Hartley,  i  Y.  ft  C.  C.  C 
114. 

(/)  Cartwright  v.  Pettus,  2  Ch.  Cas.  214. 

G/)  Pike  V.  Hoare,  2  Eden,  182. 

(A)  Beiner  v.  Salisbury,  2  Ch.  D.  378. 

(0  Moor  y.  Anglo-Balian  Bank,  10  Ch.  D.  681. 

(J)  Ear  parte  Tait,  L.  R.  13  Eq.  311.  In  Ex  parte  Bogers,  In  re  Boustead^  16- 
Ch.  D.  665,  767,  it  seems  to  have  been  thought  that  the  leave  of  the  Court  of 
Bankruptcy  ought  to  have  been  obtained,  before  issuing  a  colonial  sequestration 
against  r^  estate  of  the  bankrupt  in  a  colony.  Persons  who  have  submitted  to 
the  jurisdiction  by  appearing  as  petitioners,  or  proving  as  creditors,  in  the  winding 
up  of  a  company,  will  however  be  restrained  from  proceeding  abroad,  In  re  Belfast 
Shipowners  (1894),  i  L.  Rep.  321  ;  in  re  Oriental  Co.,  L.  R.  8  Ch.  557.  See 
Part  IV.,  chap.  xi.  infra. 


venue. 
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in  some  cases  appoint  a  receiver ;  but  it  will  be  left  to  the     Pabt  ii. 
plaintiff  to    make    it   available,  if  he  can,  by  means  of  the    ^^^^^^'^^' 
foreign   tribunals.(a)     In    the    case    of   Holmes  v.  Begina  (6)     Cap.  vl 
certain  lands  in  the  colonies  were  vested  in  the  Queen  by  an  jur\9diction 
Act  of  the  Provincial  Legislature,  and  it  was  held  that  the  <"  ^  -^^• 
Courts  of  this  country,  acting  in  personam,  had  not  jurisdiction 
to  entertain  a  petition  of  right  in  respect  of  such  lands,  praying 
for  a  reconveyance  of   part  of  them  to  the  suppliants  on 
equitable  grounds.     A  power  was  formerly  assumed  of  granting 
sequestrations  against  the  estates  of  defendants  situated  in 
Ireland,(c)  but  these  cases  are  of  doubtful  authority,  and  the 
observations  of  Lord  Brougham  on  the  judgment  in  the  latter 
case,  in  Foriarlington  v.  SovXhy,{d)  show   that  they  would  not 
now  be  followed.     In  the  later  case  of  WhUaker  v.  Forbes,(e)  it  Abolition 
was  held  that  an  action  of  debt  for  a  rent-charge  on  lands  ^^  ^^^  ^' 
situate  in  Australia  was  not  maintainable  in  England,  but  this 
was  on  the  ground  that  such  an  action  was  local  and  not 
transitory  in  its  nature,  and  that  the  rules  of  venvSy  which 
had  not  then  been  abolished,  would  prevent  it  from  being 
tried  anywhere  but  in  the  forum  situs.     It  was  contended  in 
that  case,  in  the  argument  on  appeal,  that  the  rule  as  to  an 
action  for  rent-charge  being  local  did  not  a*pply  to  cases  where 
the  land  was  situated  out  of  England  ;  but  Lord  Cairns  denied 
that  there  was,  either  in  principle  or  authority,  any  groimd 
for  such  a  proposition.    In  Phillips  v.  Eyre  (/)  Willes,  J.,  said  : 
"  Our  courts  are  said  to  be  more  open  to  admit  actions  founded 
upon  foreign  transactions  than  those  of  any  European  country ; 
but  there  are  restrictions  in  respect  of  locality,  which  exclude 
some    foreign    causes   of    action   altogether — ^namely,   those 
which    would   be    local   if  they  arose  in   England,  such   as 
trespass  to  land  {DotUson  v.  Matthev^,  4  T.  R.  503)."     These 
particular  restrictions,  in  respect  of   veniie,  have  now  been 
removed  by  the  Judicature  Act,   1875,  Order  xxxvi.  r.   i. 
In  the  case  of  Buenos  Ayres  Railway  Co.  v.  Northern  Bail- 
way  of  Buenos  Ayres  Co.j(jj)  the  plaintiff  and  defendant  com- 
panies were  both  registered  and  had  their  offices  in  England, 
and  the  action  was  brought  on  a  contract  for  the  use  and 
occupation  of  land  and  buildings  within  the  dominions  of  the 
Argentine  Republic.     The  statement  of  defence  alleged  these 

(a)  NorrU  v.  Ckambres^  30  L.  J.  Ch.  285.     (h)  31  L.  J.  Gh.  38  ;  2  J.  ft  H.  527. 

(e)  Argla$9e  v.  Mwtchamp^  i  Vern.  75  ;  Fryer  y,  Bernard^  2  P.  Wma.  261. 

(<i)  3  My.  ft  K.  109.  (e)  L.  R.  10  C.  P.  583 ;  i  C.  P.  D.  51. 

(/}  L.  k.  6  Q.  B.  I,  28.  See  now  BritUh  South  Africa  Co,  v.  Companm  de 
Mozambi^  (1893),  A.C.  602  ;  infra,  p.  197. 

Of")  L.  JR.  (i870)»  3  Q.  B.  D.  210.  Cf.  Be  Madrid,  ^c,  Co.,  3  De  G.  ft  8.  127; 
JS.C.  2  Mac.  ft  G.  169  ;  Butt  v.  Mitnteaux,  i  K.  ft  J.  98. 
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Part  II.     facts,  and  further  that  both  companies  were  domiciled  in   the 

opERTY.    ^rgej^tine   Repubhc,  where  the  alleged  contract  was  made, 

Cap.  VI.     and  that  the  Government  of  that  State  had  "  assumed  juris- 

Juri^diction  diction  "  m  the  matter.     It  was  contended  that,  as  the  claim 

at  to  Land,   of  the  plaintiflFs  related   to  immovable  property  and  rights 

incident  to  immovable  property  situated  in  a  foreign*  country, 

the  High  Court  of  Justice  had  not  jurisdiction  over  the  same, 

and  that  for  it  to  assume  to  adjudicate  thereon  would  under 

the    above    circumstances  be    a  violation  of   the    comity  of 

nations.     A  further  contention  was  set  up   that  the  claim 

could  not  be  conveniently  disposed  of  in  England,  inasmuch 

as  the  contract   sued  on  had  been   made  abroad,  and  was 

therefore    subject   to  the    law  of   the  locus  contractus.     This 

defence  was  held  bad  on  demurrer,  Mellor,  J.,  saying  that 

there  was  nothing  in  it  to  establish  that  jumdiction  over  the 

subject-matter  of  the  claim  was,  either  by  law  or  by  contract 

of  the  parties,  vested  exclusively  in  the  Courts  of  the  Argentine 

Republic. 

Trusts  It  was  said  above  that  trusts  respecting  lands  out  of  the 

whenteustees  jurisdiction  will  be  enforced  by  the  Court  of  Chancery, but  this 

justiciable,      will  obviously  be    so  only  when  the  trustees  are  persons  on 

whom  the  Court  can  effectually  act,  and  if  there  are  no  such 

trustees,  no   trust   can  be  settled   or  enforced.     In   New  v. 

Bonaker  (a)  a  testator  gave  certain  funds  to  the  President  and 

Vice-President   of  the    United   States    and    the  Grovemor  of 

PennsylvsLuia,  to  build  and  endow  a  college  for  special  purposes 

in  Pennsylvania.  The  trustees  having  disclaimed,  Malins,  V.-C, 

refused  to  attempt  to  settle  a  scheme  for  the  administration  of 

the  trust,  and  held  that  the  funds  bequeathed  fell  into  the 

residuary  estate.     The  ground,  however,  of  the  decision  was 

rather  the  principle  of  Attorney-General  v.  Sturge,(b)  that  it  does 

not  fall  within  the  province  or  power  of  the  Court  to  see  to  the 

administration  of  a  foreign  charity,  than  the  fact  that  the  trust 

contemplated  the  acquisition  and  holding  of  foreign  land  for  a 

particular  purpose. 

Interference        With  regard  to  mjunctions  to  restrain  proceedings  abroad 

in  the/wnm    ^^^  ^^®  recovery  of  real  estate,  the  Court  will  grant  them  at  its 

situs.  discretion,  if  there  is  reason  to  beUeve  that  all  the  matters  in 

dispute  will  be  better  determined  in  England,  and  the  parties 

are  before  the  Court,  $o  as  to  be;  controlled  by  it  effectually.(c) 

In  the   more  recent    case  of   Hope  v.  Camegie,{d)    a   British 

subject,  entitled  to  real  and  personal  estate,  both  in  England 

(a)  L.  R.  4  Eq.  655.  Qi)  19  Beav.  597. 

((?)  Bunhury  v.  Bunbury^  i  Beav.  318.  (/)  L.  R.  i  Ch.  320. 
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and  the  Netherlands,  died   domiciled  in  England,  leaving  a     Pabt  il 
will  by  which  he  gave  to  trustees  all  his  property  here  and  ^«o_^"- 
abroad,  but  as  to  his  foreign  property  only  so  far  as  he  could     Cap.  vi. 
dispose  of  it  according  to  the  lex  rei  sUce.     A  decree  was  made  jurMiction 
in  England   for  the  administration  of  his  estate,  and  subse-    ^ toLa^nd. 
quently   one   of  his    children   instituted   proceedings  in  the 
Netherlands  for  the  administration  of  his  real  and  personal 
estate  in  that  country.     It  was  held  by  Knight  Bruce,  V.-C, 
that  the  proceedings  in  the  Netherlands  ought  to  be  restrained 
as  to  the  personal  estate,  but  not  as  to  the  realty,  leaving  them 
to   be   carried    on    separately   as   to    that,   if  possible ;  but 
Turner,    V.-C,   thought   that  the   proceedings   ought   to  be 
restrained  as  to  the  real  estate  abroad  also,  on  the  analogy  of 
Buvbu/ry  v.  Bu7ibury.{a) 

The  balance  of  authority,  however,  is  certainly  against  any 
interference  with  the  forum  sUtis,  so  far  as  regards  realty, 
though  the  jurisdiction  has  always  been  asserted.  The 
question  was  much  discussed  in  Carron  Iron  Company  v. 
MadarmSJ))  where  the  cases  on  the  subject  are  carefully 
examined  by  Lord  St.  Leonards.  In  BusKby  v.  Mwnday,{c) 
proceedings  in  Scotland  on  a  Scotch  heritable  bond  were 
restrained  by  Sir  John  Leach,  on  the  ground  that  the  validity 
of  the  bond  could  best  be  decided  in  England ;  but  a  similar 
injunction  was  dissolved  by  Lord  Eldon  in  Keniiedy  v.  Cas8ili8,(d) 
under  the  circumstances  of  that  case,  though  he  expressed 
himself  satisfied  as  to  the  jurisdiction.  So  in  Jones  v.  Gedde8y(e) 
an  injimction  had  been  granted  against  a  heritable  bond 
creditor  who  was  proceeding  in  Scotland  against  the  assignees 
in  bankruptcy  of  the  obhgor,  who  had  real  estate  there!  Lord 
Lyndhurst  dissolved  the  injunction  upon  a  simple  considera- 
tion of  the  balance  of  conveniences  and  inconveniences  of  the 
different  courses  of  action,  but  here  also  the  jurisdiction  was 
fully  recognised.  And  citing  JElliot  v.  Lord  Minto,(f)  Lord 
St.  Leonards  says :  "  Of  course  questions  of  Scotch  law — ^for 
example,  the  right  of  Scotch  estates  to  be  exonerated  out  of 
the  personal  estate — ^must  be  decided  according  to  Scotch  law ; 
and  if  practicable,  in  a  complicated  case,  by  the  Courts  in 
Scotland."  In  cases,  however,  where  litigation  is  pending  in 
England,  and  complete  relief  may  be  had  here,  the  Court  of 
Chancery  will  restrain  foreign  proceedings  taken  by  a  party  to 

■ 

(a)  Bunhury  v.  Bunbury,  I  Beav.  318.  {h)  $  H.  L.  C.  416. . 

(c)  5  Madd.  297.  U)  2  Swans.  313. ' 

{e)  I  Phill.  724  ;  Wfdderbum  v.  WedderburTi,  4  My.  ft  Ur.  585. 
(/)  6  Madd.  16. 
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Pabt  II.  the  suit,  as  a  vexatious  harassing  of  the  opposite  party.(a) 
BOPEETY.  rpj^j^  ^^  ^^^  grouiid  of  the  decisions  in  Harrison  v.  Gv/rney  (ft) 
Cap.  VI.     and  Beckford  v.  Kemble,{c)     In  Harrison  v.  Chimey  a  decree  had 


JurUAiction  been  obtained  for  the  execution  of  the  trusts  of  a  deed  for  the 
as  to  Land,  benefit  of  Creditors,  and  a  receiver  of  real  estates  in  England 
and  Ireland  had  been  appointed.  Some  of  the  trustees  having 
filed  a  bill  in  Ireland  for  executing  the  trusts  of  the  same 
deed,  Lord  Eldon  restrained  them  from  prosecuting  that  suit, 
on  the  ground  that  it  sought  the  same  relief  as  might  be  had 
under  the  decree  obtained  in  this  country.  In  Beckford  v. 
Kemhle,  after  a  decree  in  this  country  for  an  account  on  a  bill 
to  redeem  a  West  Indian  mortgage,  Sir  John  Leach  would  not 
allow  the  mortgagee  to  prosecute  a  suit  in  the  forvm  situs  for 
foreclosing  the  same  mortgage,  on  the  ground  that  full  relief 
might  be  obtained  under  the  decree  in  this  country.  The 
point  arose  more  recently  in  Baillie  v.  Baillie,{d)  but  though  an 
injunction  was  granted  in  that  case,  Malins,  Y.-C,  expressly 
said  that  the  question  there  was  only  about  the  personal  estate 
of  a  domiciled  Englishman,  and  that  he  was  not  interfering 
with  any  remedy  that  might  exist  in  Scotland  against  the  real 
estate  situated  there  of  the  testator. 
Equity  not  A  distinction  is  pointed  out  by  Mr.  Westlake  (Priv.  Int.  Law, 

repugnwit^  §  ^4)  between  cases  where  the  equity  binding  on  the  person, 
to  the  ;e;r  and  enforced  by  the  English  Court,  does  not  exist  by  the  law 
*^^'  of  the^sitvs,  and  cases  where  it  is  absolutely  excluded  by  it. 

Where  the  Court  acts  upon  foreign  lands,  it  does  so,  as 
explained  in  Cranston  v.  John8ton,{e)  through  the  conscience  of 
the  person  whom  it  has  the  power  and  duty  of  controlling ; 
and  it  is  immaterial  if  the  special  equity  to  be  enforced  has  no 
existenoQ  in  the  eye  of  the  lex  sUus^  with  which,  as  to  the  kind 
of  remedy  applicable  to  the  circumstances,  the  English  law  is 
not  likely  to  coincide.  This  is  seen  in  the  case  of  Ex  'parte 
Pollard,  Ee  Courtney,(f)  where  an  equitable  mortgage,  according 
to  English  law,  was  effected  by  depositing  the  title-deeds  of 
real  estate  in  Scotland ;  and  it  was  held  that  this  mortgage 
could  be  enforced,  although  it  was  found  in  the  special  case 
that  by  the  Scotch  law  no  lien  or  mortgage  was  created  by  the 
deposit.  The  principle  of  this  case  was  followed  in  JSx  parte 
Hclthausen,  Be  ScheibUr,{g)  with  respect  to  property  situated  at 
Shanghai,  in  China,  though  no  conflict  with  the  lex  situs  there 


{a)  Per  Lord  Cranworth,  5  H.  L.  G.  437. 

(>)  2  J.  &  W.  563,  (e)  I  Sim.  &  8.  7. 

(tf|  L.  B.  5  Eq.  175.  {€)  3  Vea.  170. 

(/ )  Mont.  &  Gh.  239 ;  see  Ooote  v.  JecTu,  L.  B.  13  Bq.  597. 

\g)  L.  B.  9  Gh.  722. 
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arose,  and  the  question  was  whether  the  contract   was  to  be     Pa.bt  ii. 
governed  by  English  or  Prussian  law,  having  been  entered  into  ^^^^^^'^^' 
by  correspondence  between  parties  resident  in  London  and     Cap,  vi. 
Prussia   respectively.      But  in   Martin  v.    Martin  (a)  a  post-  JnrUdictim 
nuptial  settlement  of  land  in  Demerara  invaUd  by  the  law  of  ^*  to  Land. 
that  colony,  was  held  ineffectual  as  against  a  subsequent  mort- 
gagee with  notice,  on  the  ground  that  the    law  of  Demerara 
expressly  prevented  the  settlement  from  operating  so  as  to 
diminish  the  absolute  ownership  and  control  of  the  husband 
and  wife  over  the  estate.     The  principle  was  substantially  the 
same  as  that  m  Ex  parte  BorrodaUe,  Be  Rucker,(h)  where  an 
equitable  mortgage,  by  the  deposit  of  title-deeds,  of  slaves  in 
Antigua,  was  declared  invalid,  on  the  ground  that  the  laws  of 
the  colony  declared  void  the  creation  of  any  interest  in  slaves 
— at   that  time  real   property — xmless  the   title    was   made 
apparent  by  the  intervention  of  certain  forms,  which  in  that 
case  had  been  disregarded.     The  distinction  between  this  case 
and  that  of  Ex  parte  Pollard  just  referred  to,  is  apparent  on 
comparing    the    two,      And    in     Wattrhouee   v.    Stansjield  (c) 
Turner,  V.-C,  said   that  when  the  law  of  a  foreign  ooimtry 
placed  a  restraint  upon  the  alienation  of  property  situated 
there,  an  equity  arising  here  on  a  contract  respecting  such 
property  could  not  be  enforced  against  the  lex  rd  dtas. 

Trespasses  to  foreign  land  give  rise  to  no  cause  of  action  injuries  to 
cognizable  in   an  English    Court;    and  no  legal  proceedings [^^i^igg 
based  on  such  trespasses    will   be    entertained,  whether  for  —whether 
damages,  injunction,  or   a  declaration  of  title.(rf)     Until  the  J^^i^ish 
year  1875,  the  question  was  obscured  by  the  distmction  in  Couru. 
English  law  between  local  and  transitory  actions,  which  was 
finally  removed  by  the  Judicature  Act ;  but  the  decision  of  the 
House  of  Lords,  just  cited,  was  based  upon  general  principles, 
and  establishes  a  definite  rule. 

The  earUer  cases  were  by  no  means  free  from  ambiguity ; 
and  in  some  of  them,  at  least,  the  artificial  rules  of  English  law 
as  to  veniie  were  relied  upon,  rather  than  any  principles  of  inter- 
national law.  In  Skinner  v.  T?ie  East  India  Company y{e)  which  was 
decided  in  1665,  it  was  solemnly  laid  down  that  no  action 
lay  in  England  for  torts  to  real  property  or  fixtures  abroad ; 
but  in  a  subsequent  case(/)  Lord  Mansfield  took  a  distinction 
between  actions  concerning  the  title  to  or  possession  of  foreign 
realty,  and  those  for  damages  based  on  an  injury  to  foreign 

{a)  2  Buss,  k  My.  507.  {b)  2  Mont.  &  Ayr.  398. 

(c)  10  Hare,  259 ;  see  2  Hare,  i,  8,  12.  - 

(d)  British  South  Africa  Co,  v.  Compania  de  Mozambique  (1893),  A.  C.  602. 

(e)  Cited  Cowp.  167.  (/)  Moityn  v.  Fabrigas,  Cowp.  180. 
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realty,  and  referred  to  an  action  which  had  come  before  him 
against  a  captain  in  the  English  navy  who  had  pulled  down 
Cap.  VI.  some  houses  in  Nova  Scotia,  and  which  he  had  ruled  was 
jurUdiction  maintainable.  In  Dovison  v.  Matthew8,(a)  however,  although 
as  to  Land.  Lord  Mansfield's  dicta  were  brought  before  the  notice  of  the 
Court,  they  were  distinctly  overruled,  and  it  was  decided  again 
that  no  action  lay  in  this  country  for  trespass  to  realty  situate 
abroad.  Shortly  after  the  restrictions  as  to  veniLe  were 
removed,  the  same  question  arose  in  the  Probate  and 
Admiralty  Division  of  the  High  Court,(6)  where  an  English 
company,  possessed  of  a  pier  in  Spain,  instituted  a  cause  of 
damage  against  an  English  ship  for  negUgently  injuring  it : 
but  the  ship  having  been  released  from  arrest  upon  an  agree- 
ment that  the  liabilities  of  the  parties  should  be  decided  in 
the  English  Courts,  the  owners  were  prevented  from  setting 
up  any  objection  to  the  jurisdiction.  In  deciding  that  the  law 
of  Spain  must  govern  the  case,  Mellish,  L. J.,  used  the  following 
expressions(c) : — "  If  that  is  the  rule  respecting  personal 
wrongs  and  respecting  wrongs  to  personal  property  " — i.e.,  that 
no  action  can  be  maintained  in  England  for  a  wrongful  act, 
unless  it  is  wrongful  by  the  law  of  the  country  where  it  was 
committed,  as  well  as  by  English  law — '*  it  seems  to  me  d  fortiori 
that  it  must  be  the  rule  as  to  wrongful  acts  to  real  or  immov- 
able property  in  a  foreign  country.  Whether  the  rule  as  to 
wrongful  acts  to  immovable  property  in  a  foreign  country  does 
not  go  still  further,  and  prevent  an  action  from  being  brought 
at  all,  is  a  question  which  it  is  not  necessary  to  determine  in 
this  case ;  because,  having  regard  to  the  consent  of  the  parties 
and  the  agreement  that  has  been  come  to,  no  objection  to  the 
jurisdiction  could  be  taken."  And  James,  L.J.,  said  in  the 
same  case,  that  had  it  not  been  for  this  agreement,  very  grave 
difficulties  indeed  might  have  arisen  as  to  the  jurisdiction  of 
the  Court  to  entertain  any  action  or  proceedings  whatever  with 
respect  to  injuries  done  to  foreign  soil.  It  would  indeed  seem 
clear,  that  a  mere  alteration  in  the  rules  of  procedure  in  the 
English  Courts  could  not  operate  to  extend  their  jurisdiction 
beyond  the  limits  which  were  formierly  laid  down,  if  those  limits 
were  originally  defined  not  only  by  the  necessities  of  procedure, 
but  by  the  principles  of  the  law  of  nations  which  English  law 
recognises.  Whether,  however,  the  law  of  nations  did  thus 
define  them  appears  very  doubtful  when  the  unlimited  juris- 
diction in  the  case  of  personal  torts,  to  which  the  rules  of  venits 


Effect  of 
Abolition 
of  rules  of 
eenue. 


{a)  4  T.  R.  503. 

(b)  The  M.  Moxham,  L.  B.  i  P.  I).  107. 


{c)  L.  R.  I  P.  n.  p.  112. 
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did  not  apply  is  considered.  According  to  Mellish,  L.J.,  in  the  part  ii. 
judgment  from  which  quotation  has  just  been  made,  it  is  an  ^^^^^^' 
established  principle  that  no  action  can  be  maintained  in  the  cap.  vi. 
Courts  of  England  on  account  of  a  wrongful  act  either  to  a  jurisdiction 
person  or  personal  property,  committed  within  the  jurisdiction  «*  to  Land. 
of  a  foreign  country,  imless  the  act  is  wrongful  by  the  law  of 
the  country  where  it  is  committed,  and  also  wrongful  by  the 
law  of  this  country,  (fit)  Thus,  in  Phillips  v.  £yre,  where  the 
liability  of  the  defendant  had  been  taken  away,  and  his  wrong- 
doing purged,  by  the  law  of  the  country  where  the  tortious  act 
was  committed,  it  was  held  that  no  action  could  be  brought  in 
this  country.  This  limitation,  however,  is  not  one  of  jurisdic- 
tion at  all ;  but  results  merely  from  the  principle  that  the 
tortious  nature  of  an  act  must  be  measured  by  the  law  of  the 
place  where  it  is  done,  as  well  as  by  that  of  the  forum  where 
the  claim  for  damages  is  made.(&)  According  to  the  last 
edition  of  Story  (§  554)  it  appears  to  be  the  American  view 
that  an  action  for  personal  damages,  though  founded  on  a 
tort  to  foreign  immovables,  is  not  confined  to  the  forum  ret 
sUcB.  Nor  do  the  reasons  given  in  the  English  cases  before  the 
abolition  of  venue  in  any  instance  go  beyond  the  necessities  of 
English  procedure.  In  the  language  already  cited  from  the 
judgment  of  Willes^  J.,  in  Phillips  v.  Eyre,{c)  there  is  plainly 
nothing  which  necessarily  means  more  than  that  actions  for 
torts  to  foreign  realty  cannot  be  tried,  because  the  rules  of 
venue  prevent  them  from  coming  before  the  Court.  In  Mostyn 
V.  Fabrigas(d)  Lord  Mansfield  pointed  out  that  there  is  a  formal 
and  a  substantial  distinction  as  to  the  locaUty  of  trials.  The 
substantial  distinction  is,  where  the  effect  of  the  judgment 
cannot  be  had,  if  the  action  is  laid  in  the  wrong  place.  The 
formal  distinction  is  that  which  arises  from  the  mode  of  trial, 
and  excludes  certain  actions  by  means  of  the  rules  of  vemie. 
And  by  way  of  example,  it  was  said,  that  there  might  be  a 
solid  distinction  of  locality,  if  an  action  were  brought  relative 
to  an  estate  in  a  foreign  country,  where  the  question  was  a 
matter  of  title  only,  aiid  not  of  damages.  It  can  hardly  be 
doubted  that  the  rule  as  to  venue  was  in  Lord  Mansfield's  mind 
the  only  obstacle  to  the  trial  by  an  English  Court  of  an  action 
for  injury  to  foreign  realty.(6)     The  execution  of  the  judgment 

{a)  The  M,  MoxJiam^  L.  R.  I  P.  D.  107,  1 1 1  ;  Phillips  v.  Eyre,  L.  R.  6  Q.  B.  i ; 
The  Halley,  L.  R.  2  P.  C.  193  ;  Oeneral  Steam  Navigation  Co.  v.  Ouill&n,  11  M.  ft 
W.  877,  895  ;  Mostyn  v.  Fahriaas,  i  Sm.  L.  C,  658  ;  Scott  v.  Seynwur,  i  H.  &  C. 
219  ;  31  L.  J.  Ex.  457  ;  Bulloch  v.  Caird,  L.  R.  10  Q.  B.  276,  and  in/rd. 

(h)  Vide  infra,  chap.  iz.  (ii.).  (c)  L.  R.  6  Q.  B.  I,  28  ;  ante,  p.  193. 

(<f)  Cowp.  161  ;  I  Sm.  L.  C.  658,  680. 

\e)  See,  however,  Doulson  v.  Matthews,  4  T.  R.  503. 
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Pabt  II. 
Pboperty. 

Cap.  VI. 

Jurisdiction 
as  to  Land. 


Service 
out  of  the 
jurisdiction. 


p.  184. 


in  such  an  action,  inasmuch  as  it  can  only  be  brought  when 
proper  service  is  effected  on  the  defendant,  and  execution  can 
only  issue  on  his  person  or  property  within  the  jurisdiction, 
'  cannot  interfere  with  the  sovereign  rights  of  a  foreign  Power, 
as  it  would  in  an  action  for  the  title  to  or  possession  of  land. 
An  injury  to  land  is  in  fact  a  personal  injury  to  its  owner,  and 
is  no  more  beyond  the  jurisdiction  of  an  English  Court,  on 
general  principles,  than  other  personal  injuries  are.  The  real 
objection  to  entertaining  such  an  action  appears  to  be  that  it 
involves  the  necessity  of  deciding  as  to  the  title  or  proprietary 
right.(a) 

Service  out  of  the  jurisdiction  of  a  writ  of  summons  (or  in 
the  case  of  a  non-British  subject,  notice  of  the  writ)  is  governed 
by  Order  xi.  r.  i,  of  the  Judicature  Act  Rules  ;  which  provides 
as  follows : 

"  I.  Service  out  of  the  jurisdiction  of  a  writ  of  summons  or 
notice  of  a  writ  of  summons  may  be  allowed  by  the 
Court  or  a  judge  whenever 

(a)  The  whole  subject-matter  of  the  action  is 

land  situate  within  the  jurisdiction,  with 
or  without  rents  or  profits. 

(b)  Any  act,  deed,  will,  or  contract,  obligation 

or  liability  affecting  land  or  hereditaments 
situate  within  the  jurisdiction  is  sought  to 
be  construed,  rectified,  set  aside,  or  enforced 
in  the  action. 
It  has  been  held  that  a  contract  to  pay  rent  is  not  a  con- 
tract, &c.,  "  affecting  land  '*  within  (b).(6)     But  where  the  action 
sought  to  recover  compensation  for  tenant  right  accordiug  to 
the  local  custom  under  which  the  land  was  demised,  it  was 
held  to  be  within  the  rule,  and  service  out  of  the  jurisdiction 
was  ordered.((;) 

SUMMARY. 

JUBISDICTION  AS  TO  REAL  PROPERTY  (INCLUDING  CHATTELS  REAL) 

SITUATE   ABROAD. 

ThQ  jurisdiction  over  real  or  immovable  property,  abstracted 
from  the  acts  and  contracts  of  the  persons  who  deal  with  it, 
belongs  to  the  forum  sUiis  alone,  which  will  administer  the  lex 
situs  in  exercising  it. 

(a)  See  the  reasoning  of  Lord  Herschell,  in  British  South  Africa  Co,  v.  Com' 
pania  de  Mozambique  (1893),  A.  C.  at  p.  625. 

(h)  Agnew  v.  Usher ^  14  Q.  6.  D.  78  ;  decided  on  appeal  on  different  grounda,  51 
L.  T.  Rep.  752. 

{e)  Kaye  v.  Sutherlandj  20  Q.  6.  D.  147. 
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And    this  general  principle  will  prevent  an  action  from     paet  ii. 
being  maintained  in  England  for   the  possession  of  or  pro-  ^''^'^^ 
perty  in  foreign  land,  or  discovery  being  obtained  in  aid  of     Cap.  vi. 
such  action  abroad,  independently  of  any  rule  of  procedure,  pp.  185-197. 
such  as  those  which  formerly  prevailed  with  respect  to  ventie. 

But  where  a  personal  equity,  resulting  either  from  a  trust 
or  a  contract  over  which  an  English  Court  has  jurisdiction, 
and  not  excluded  by  the  law  of  the  sitiis,  attaches  to  an 
individual  who  is  before  the  English  Court  or  can  be  brought 
before  it,  the  English  Court  will  indirectly  aifect  foreign  land 
by  acting  in  personam^  i.e,,  upon  the  conscience  of  its  own 
justiciable. 

Thus,  by  the  enforcement  of  such  an  equity,  the  title  to  the 
property  in  or  the  right  to  the  possession  of  foreign  land  may 
be  indirectly  transferred. 

The  mere  fact  that  a  contract  relates  to  foreign  land,  or  to  P*  i93- 
the  rights  that  are  incident  to  its  possession,  will  not  exclude 
the  jurisdiction  of  the  English  Court,  if  the  contract  is  one  with 
which  it  is  otherwise  competent  to  deal ;  at  any  rate,  unless  it 
is  shown  that  the  Courts  of  the  nitiis  have  already  and  properly 
assumed  jinrisdiction  over  the  claim. 

Where  such  an  equity  as  that  defined  exists,  the  English  pp-  194^  i95- 
Court  will  at  its  discretion  restrain  by  injunction  proceed- 
ings abroad  with  respect  to  the  foreign  land   to  which   it 
relates. 

But  it  seems  that  where  the  equity  is  absolutely  repugnant  p-  ^96. 
to  the  lex  situs,  the  English  Court  will  not  enforce  it,  though 
it  would  have  done  so  had  the  equity  in  question  been  merely 
non-existent  by  that  law. 

There  is  no  jurisdiction  to  entertain  an  action  for  trespass  pp-  197-200. 
to  foreign  land,  whether  the  remedy  sought  be  damages,  or  an 
injunction,  or  a  declaration  of  title. 

Service  out  of  the  jurisdiction  in  actions  affecting  land  is  p.  200. 
governed  by  Order  xi.  r.  i  (Judicature  Acts). 

(ii.)  Nature  and  Incidents  of  ImrriovaUe  Property  and  Bealty. 

It  has  been  already  said  that  a  general  consent  exists  as 
to  the  principle  that  real  or  immovable  property  is  subject 
exclusively  to  the  law  of  the  Grovernment  within  whose  terri- 
tory it  is  situate.  The  authorities  cited  by  Story  for  this 
general  proposition  are  very  numerousX^)  but  it  will  be  more 
advantageous  to  consider  what  are  the  directions  in  which  this 

(a)  Story,  Conflict  of  Laws,  §  428. 


202  FOREIGN  AND  DOMESTIC  LAW. 

pabt  II.     lex  situs  is  alloi^d  exclusive  operation,  and  how  far  it  extends. 
PttopEBTY.    j|.  jjj^g^  \^  sufficiently  apparent  from  the  last  section  that 
Cap.  VI.     there  are  many  cases  in  which  the  exclusive  action  claimed 
for  it  is  interfered. with. 
Lex  situs  (a)  Nature  of  BeaMy. — The  Ux  situs,  in  the  first  place,  must 

w^at  M-e        decide  what  things  and  appurtenances  are  so  closely  connected 
immovabieB.   with  the  soil  as  to  partake  of  the  nature  of  realty,  though  not 
themselves  land  in  anything  but  a  legal  sense.     Of  these  some 
are  so  universally  regarded  in  this  light,  as  easements  and 
rent-charges,  for  example,  that  no  special  mention  need  be 
made   of    them;    but    with   regard    to    other   things   whose 
character  is  more  doubtful,  it  is  laid  down  by  Story  (a)  that 
the  question  is  not  so  much  what  are,  or  ought  to  be  deemed 
ex  sud  Tiatura,  movables,  as  what  are  deemed  so  by  the  law  of 
the  place  where  they  are  situated ;  and  that  to  ascertain  what 
is  immovable  property  and  what  is  not,  recourse  must  be  had 
in  all  cases  to  the  lex  rei  sitoe.     The  case  cited  by  Mr.  Westlake 
(Priv.  Int.  Law,  §  75)  for  the  same  principle  (6)  scarcely  seems 
to  bear  out  the  proposition  to  its  full  extent,  since  the  decision 
of  Erskine,  C.-J.,  turned  chiefly  upon  5  Geo.  II.  c.  7,  s.  4,  which 
spoke  of  negroes  as  real  estate,  and  not  so  much  upon  the 
fact  that  they  were  so  by  the  law  of  Antigua,  where  they 
were  situated.     It    may,  however,    be    taken   generally,  that 
the  decision  of  the  lex  situs  is  universally  accepted  on  such 
questions.     In    Chatjield    v.   Berchtoldt  (c)    the    question    was 
whether  a  rent-charge  pur  cmter  vie  issuing  out  of  English 
Distinction     land  was  liable  to  legacy  duty  as  personal  estate  under  the 
mo7aW^       English  statutes  (14  Geo.  II.  c.  20,  s.  9 ;  i  Vict.  c.  26),  which 
and  personal   makes  estates  pur  auter  vie  applicable  as  personal  estate  in  the 
®*  *  ^'  hands  of  executors  and  administrators,  and  it  was  held  on 

appeal  that  legacy  duty  was  payable  on  such  rent-charge. 
The  domicil  of  the  testatrix  being  Hungarian,  it  was  con- 
tended in  opposition  to  the  Crown  that  the  character  of  ' 
personal  property  was  so  impressed  by  the  several  statutes 
upon  the  interest  in  question,  as  to  make  it  for  all  intents 
and  purposes  personal  property,  attached  to  the  domicil  and 
person  of  the  testatrix,  and  therefore  exempt  from  legacy  duty 
according  to  the  principle  of  Thomson  v.  Advocate-General.{d)  It 
was  held,  however,  that  the  English  law  only  made  it  personal 
property  for  the  purpose  of  charging  it  with  legacy  duty,  and 

(a)  story,  Conflict  of  Laws,  §  447. 

{h)  Ex  parte  Ruckery  3  D.  &  Ch.  704  ;  see  Smith  v.  Brown^  2  Salk.  666. 

(e)  L.  E.  7  Eq.  192  ;  see  also  Stewart  v.  Oarnett,,  3  Sim.  398. 

(d)  12  CI.  &  F.  I  ;  Wallace  v.  Attorney-Qenerah  L.  B.  i  Ch.  i. 
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that  except  in  this  limited  respect,  it  remained  realty.     In  the     ^^^^  ^^- 

Propbbt'y 

words  of  the  judgment,  it  lay  upon  the  respondent  to  show       

that  by  the  law  of  England  estates  pu/r  avier  vie  in  land  had  ^^'  ^^- 
been  converted  into  pure  personalty  or  movables,  and  he  did 
not  discharge  this  burden  by  showing  that  by  some  statutory 
provisions  in  some  cases  they  are  to  be  applied  in  the  same 
manner  as  personal  estate.  But  it  was  taken  for  granted 
throughout  that  the  English  law  was  the  proper  test  by 
which  to  decide  the  real  or  personal  nature  of  the  intelrest 
in  question.  Almost  the  same  point  arose  in  Freke  v.  Lord 
CaThery,{a)  where  it  was  held  that  the  validity  of  a  testamentary 
disposition  of  an  English  leasehold  was  governed  by  the  law 
of  England,  and  not  by  that  of  the  testator's  domicil.  In  that 
case  a  testator  domiciled  in  Ireland  (to  which  the  Thellusson 
Act  does  not  extend)  devised  an  English  leasehold  to  trustees 
upon  trust  to  sell  and  hold  the  proceeds  upon  certain  trusts 
for  accumulation  invalid  by  the  Thellusson  Act ;  and  it  was 
held  that  these  trusts  were  invalid  so  far  as  regarded  the 
English  leasehold,  though  valid  as  to  the  personal  estate, 
which  was  to  be  regulated  by  the  law  of  his  domicil.  It  was 
contended  that  the  English  law  regarded  leasehold  property 
as  personal  estate,  and  therefore  remitted  all  questions  con- 
cerning it  to  the  decision  of  the  law  of  the  testator  s  domicil ; 
but  Lord  Selbome  pointed  out  that  this  principle,  expressed 
in  the  Roman  maxim  "  mobilia  sequuntur  personam,^*  referred  to 
movable  property  only,  as  distinguished  from  immovaile;  and 
that  although  for  some  purposes  the  English  law  regarded 
leaseholds  as  chattels,  yet  land,  whether  held  for  a  chattel 
interest  or  held  for  a  freehold  interest,  is,  as  a  matter  of  fact, 
immovable  and  not  movable.  Lord  Selbome  further  cited 
with  approval  the  dicta  of  Story  on  this  point,  which  have 
just  been  referred  to,  and  there  is  now  no  doubt  that  it 
expresses  the  English  law  on  the  subject.  The  doctrine  of 
Freke  v.  Carhery  has  since  been  extended  to  include  the 
formalities  of  execution,  it  having  been  held  that  a  will  duly 
executed  by  French  law  in  France  by  a  domiciled  Frenchman, 
but  not  according  to  the  English  Wills  Act,  was  ineffectual  to 
pass  leaseholds  in  England.(2))  In  the  particular  case  cited, 
the  testator's  interest  in  the  leaseholds  was  equitable  only; 
but  the  grounds  of  the  judgment  obviously  include  the  legal 
estate.     Nor  is  there  any  conflict  between  this  rule  and  the 

(a)  L.  R.  i6  £q.  461. 

(J)  P^n  V.  Bruyere  (1900),  L.  Ch,  504  ;  aflanned  C.  A.  Nov.  1901  ;  De  Foga9- 
sieroi  Y.  Dnpartj  11  L.  R.  Tr.  123. 
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Part  II.  decision  in  Hood  v.  BdTTingtony(a)  when  it  was  held  that  the 
Pbcpebty.  g^Qtcij  executor  of  a  domiciled  Scotchman,  after  having 
Cap.  VI.  obtained  confirmation  of  the  Scotch  probate  under  2 1  &  2  2 
Vict.  c.  56,  s,  12,  could  sell  the  English  leaseholds.  The 
English  statute  in  that  case  provided  that  the  confirmation 
of  the  Scotch  executor  "  should  have  the  like  force  and  effect 
in  England  as  if  a  probate  had  been  granted " ;  and  this 
obviously  included  the  legal  estate  in  English  leaseholds^ 
The  lex  sUtcs,  therefore,  gave  it  to  the  Scotch  executor. 

The  diflSculty,  if  any  remams,  in  this  question  arises  from 
the  loose  employment  of  the  terms  "  personal "  and  "  movable  " 
as  synonymous.  That  they  were  so  originally  is  of  course 
evident  from  the  maxim  itself.  Mohilia  sequuntur  personam 
may  be  freely  translated,  "  movables  are  personal  property ; " 
but  the  use  of  English  law  has  attached  a  special  and  definite 
meaning  to  the  term  "  personal  estate,"  which  differs  materially 
from  that  more  commonly  given  to  it  in  international  jurisprud- 
ence. This  special  meaning  is  pointed  out  by  Jarman  (on  Wills, 
voL  i.  p.  4,  n.),  who  says :  "  The  distinction  between  real  and 
personal  estate  is  peculiar  to  our  own  poUcy,  and  is  not 
known  to  coiy  foreign  system  of  jurisprudence  that  is  founded 
on  the  civil  law,  in  which  the  only  recognised  distinction  was 
between  movable  and  immovable  property.  Leaseholds  for 
years,  therefore,  which  obviously  belong  to  the  latter  denomi- 
nation, though  they  are  with  us  transmissible  as  personal 
estate,  are  governed  by  the  lex  loci,  and  do  not  follow  the 
person ;  so  that  if  an  Englishman  domiciled  abroad  dies 
possessed  of  such  property,  it  will  devolve  according  to  the 
English  law."  Mr.  Jarman's  subsequent  editors  appear  to 
have  dissented  from  this  proposition,  citing  1 1  Jarm.  Byth. 
Conv.  3rd  ed.  p.  15,  Deane  on  Wills,  p.  15,  Price  v.  Dewhurst, 
4  My.  &  Cr.  81,  Jcrningham  v.  Herherty  4  Russ.  388,  coid 
Pearmain  v.  Tiviss,  2  Giff.  136,  as  authorities  for  the  am- 
biguously worded  proposition  that  the  lex  lod  must  determine 
what  part  of  the  estate  is  real  and  what  personal,  and  that 
then  the  lex  domicilii  comes  in  and  determines  the  distribution 
of  that  part  of  the  property  which  the  lex  loci  has  declared  to 
be  personal.  All  these  authorities,  however,  plainly  employ 
the  word  "  personal "  in  the  very  sense  against  which 
Mr.  Jarman's  caution  is  meant  to  guard,  and  the  point  seemed 
at  any  rate  to  have  been  finally  settled  by  Lord  Selbome's 
judgment,  just  referred  to,  in  the  case  of  Freke  v.  Lord  Carbery,{b} 

(a)  L.  K.  2  Eq.  218.     See  note  on  this  case  in  Jarman  on  Wills,  vol.  i.  p.  5 
(5th  ed.).  (^)  L,  R.  16  Eq.  461. 


IMMOVABLE  PROPERTY.  205 

The  same  question,  however,  has  since  been  again  revived  p^-*^^''  ^'• 
in  the  recent  case  of  Duncan  v.  LawsonXa)  where  the  Court  was       — 
invited  to  distinguish  Freke  v.  Carheryy  on  the  ground  that  it     ^^^  ^^- 
had  no  express  reference  to  devolution  or  succession.     The 
attempt  failed,  and  it  was  clearly  laid  down  that,  in  a  case  of 
intestacy,  English  leaseholds  devolved  according  to  the  English 
law  (ie.,  the  Statute  of  Distributions),  and  not  according  to  the 
law  of  the  domicil  of  the  intestate,  which  in  that  case  was 
Scotch.     In  other  words,  leaseholds  are  inmiovables  for  the 
purposes  of  succession,  and  are  governed  by  the  lex  loci.     The 
difficult  question,  whether  this  involves  the  proposition  that 
the  doctrine  of  Birtwhidle  v.  Vardill(b)  applies  to  leaseholds 
as  well  as  freeholds,  and  makes  the  right  to  succeed  to  lease- 
holds dependent  upon  birth  in  wedlock  as  well  as  legitimacy 
by  the  l^  domicilii^  will  be  found  treated  elsewhere.(c) 

The  nature  of  realty,  being  thus  undoubtedly  a  question  incidents  of 
which  the  lex  situs  must  decide,  it  may  be  added  that  almost  l^ihoitation 
all  the  incidents  which  arise  in  connection  with  it  are  to  be  ^J^^  prescrip- 
referred  to  the  same  l&w.(d)  Thus  the  liability  for  deteriora- 
tion or  waste,  though  it  may  by  accident  be  enforceable  else- 
where in  personam,  is  to  be  decided  and  measured  by  the  lex 
sUus.{e)  The  rules  of  limitation  and  prescription,  as  applied  to 
real  property,  come  under  this  head,  and  may  be  mentioned 
here.  Both  are  governed  by  the  lex  situs,  for  the  simple  reason 
that  the  sHus  is  necessarily  the  forum,  A  statutory  limitation 
absolutely  extinguishes  a  right  of  action,  irrespective  of  its 
merits,  and,  in  relation  to  land,  has  the  indirect  effect  of  creat- 
ing a  good  title,  by  providing  the  possessor  with  a  valid  de- 
fence to  any  action  which  may  be  brought  to  interfere  with  his 
possession.  It  is  thus  plainly  something  pertaining  to  the 
remedy,  and  being  a  question  of  procedure  must  in  principle, 
as  will  be  shown  again  hereafter,  be  governed  entirely  by  the 
lexfori.{f)  But  it  has  been  already  stated  that  no  action  can 
be  brought  to  interfere  with  the  possession  of  realty  except  in 
the  forum  of  the  sUus,  so  that  the  lex  fori  and  the  lex  situs 

{a)  L.  R.  41  Gh.  D.  394.  See,  to  the  same  effect,  In  the  Ooods  of  GentUi,  I.  R. 
9  Bq.  5^1 ;  2^  Fogamerait  v.  Duport^  11  L.  B.  Ir.  123  ;  and  more  recently  Pepin 
y.  Bntytre  (i9cx>),  2  Ch.  504,  alr^y  cited. 

(b)  7  CI.  &  F.  895. 

(ci  See  note  on  this  subject  at  the  end  of  chap.  vL 

(i)  Nelson  v.  Bridport,  5  Beav.  547,  ^70. 

(e)  Battkyany  v.  Walford^  36  Ch.  D.  209.  In  this  case  the  English  Court  declared 
'^  that  the  estate  of  the  testator  is  liable  for  the  amounts,  if  any,  for  which,  by  the 
law  of  Austria,  the  said  estate  or  the  allodial  heirs  of  the  testator  is  or  are  liable  in 
respect  of  the  deterioration  of"  (the  land  in  question)  ;  and  proceeded,  "  Let  the 
plaintiff  be  at  liberty  to  take  such  proceedings  as  he  may  be  aidvised  in  the  courts 
of  Austria  for  the  purpose  of  ascertaining  the  amount  of  any  such  liabilities." 

(/)  But  as  to  this,  see  PUt  v.  Daere^  L.  B.  3  Ch.  D.  295  ;  infra,  p.  206. 
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Part  II.     become  identical.     Similarly,  prescription  may  be  regarded  as 
Pbopkbty.    conferring    a  title    generally  to  incorporeal  rights  in  realty, 

Cap.  VI.  directly,  and  not  merely  indirectly,  by  providing  the  possessor 
with  a  defence ;  and  the  rules  of  prescription  are  thus  part  of 
the  law  of  property,  of  which  the  lex  situs  is  the  source.  As, 
however,  an  incorporeal  right  in  immovables  can  never  be 
effectually  asserted  except  in  the  courts  of  the  sittcs,  the  lex  fori 
and  the  lex  situs  are  again  identical.  Cases,  however,  may 
easily  be  conceived  where  a  prescription  or  a  limitation  with 
regard  to  foreign  immovables  may  be  set  up  in  an  English 
Court  in  answer  to  an  attempt  to  enforce  in  an  English  Court 
some  such  personal  equity  as  that  indicated  by  Lord  Selbome 
in  Harrison  v.  HarrisonJia)  cited  above.  The  question  will  then 
arise  whether  the  lex  fori,  in  matters  of  prescriptions  and 
limitations  which  affect  real  estate,  is  the  proper  law  to  be 
followed  for  its  own  sake,  or  only  so  long  as  it  coincides  with 
the  lex  situs  ?  It  seems  clear  on  principle  that  if  the  rule  of 
prescription  appealed  to  is  not  merely  and  directly  extinctive 
of  the  remedy  sought,  but  is  a  law  which  affects  directly  to 
govern  right  and  title  in  the  immovable  property  concerned, 
then  the  lex  situs  is  the  proper  law  to  govern  as  such.  As  to 
ordinary  rules  of  limitation,  which  are  not  creative  of  title, 
except  indirectly,  the  same  reasoning  hardly  applies.  The 
most  successful  editor  of  Wheaton  (Mr.  Dana)  says  of  these 
rules(&) :  "  As  these  statutes  are  rules  of  repose  resting  on  the 
policy  of  the  State,  it  seems  reasonable  that  any  State  may 
apply  them  to  all  suits  in  which  the  aid  of  its  tribunals  is  in- 
voked, whether  the  parties  are  citizens  or  aliens ;  whether  the 
thing  in  dispute  is  within  or  without  the  territory  of  the  State, 
and  be  movable  or  immovable,  corporeal  or  incorporeal.  It  is 
true  that  a  statute  of  limitations  indirectly  operates  upon  title 
to  property,  and  has  the  same  effect  in  aid  of  the  party  sued 
as  a  defensive  prescription ;  and  so  it  may  be  argued  that  they 
belong  to  the  laws  of  property  and  not  of  mere  remedy ;  but  it 
is  impossible,  in  international  law,  to  be  governed  by  these 
indirect  operations." 

In  a  modem  case(c)  it  was,  however,  apparently  assumed 
by  the  Court  that  the  law  which  regulates  the  prescription  of 
actions  as  to  real  estate  is  not  the  lex  fori  but  the  lex  lod  rei 
sites.  Funds  had  been  paid  into  court  representing  the  rents 
and  profits  of  certain  lands  in  Jamaica,  out  of  which  an  annuity 
had  been  granted  by  will  in   1810.     The  last  payment  on 

(a)  L.  R.  8  Ch.  342.  (J)  Wheaton,  Int.  Law,  §  143,  n. 

(<?)  put  V.  Lord  Daere^  L.  R.  3  Ch.  D.  295. 
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account  of  the  annuity  liad  been  in  1842,  and  the  personal  pabtII. 
representative  of  the  annuitant  claimed  to  be  entitled  to  the  ^^^^^^' 
funds  in  court  to  satisfy  arrears  of  the  annuity.  It  was  held  Cap.  vi. 
that  the  English  Statute  of  Limitations  did  not  apply  to  land 
in  Jamaica,  and  that  the  claim  of  the  perso&al  representative 
of  the  annuitant  was  not  barred  by  the  lapse  of  time,  although 
it  was  admitted  that  the  lex  fori  regulated  the  prescription  of 
actions  which  did  not  aflTect  realty.(a)  Hall,  V.-C,  said,  "  There 
is  no  corresponding  statute  of  limitations  applicable  to  the 
island  of  Jamaica;  and  these  annuitants  are,  in  my  judgment, 
as  much  entitled  to  recover  their  annuities  as  the  estate  itself, 
as  they  are  only  portions  of  the  estate."  No  further  notice  of 
the  conflict  between  the  lex  fori  and  the  lex  situs  appears  to 
have  been  taken.  As  to  the  question  of  the  applicability  of 
the  lex  fori  to  cases  of  prescription  in  personal  actions,  it  will 
be  discussed  hereafter  when  treating  of  procedure ;  but  it  may 
here  be  mentioned  that  Westlake  regards  the  conflict  as  still 
open  for  decision,  while  Story  considers  it  conclusively  settled 
in  favour  of  the  lex  fori.(h)  The  question  of  the  applicability 
of  local  laws  of  prescription  and  limitation  to  real  or  immov- 
able property  appears  to  arise  most  naturally  in  this  form.  It 
is  conceded  that  a  valid  title  to  land  can  only  be  conferred  or 
taken  away  by  the  lex  rei  sit(B.{c)  It  is  equally  indisputable 
that  the  manner  and  time  of  bringing  an  action,  apart  from 
any  question  of  title  to  land,  are  regulated,  like  other  matters 
of  procedure,  by  the  lex  fori.(d)  The  title  to  land  can  of  course 
be  only  directly  litigated  in  the  forwm  situs,  but  in  administer- 
ing and  enforcing  personal  equities,  it  may  often  happen  that 
it  becomes  necessary  to  inquire  into  the  title  to  foreign  land  in 
an  English  Court.(e)  The  question  which  will  then  arise  is,  Preucription 
whether  the  local  law  of  prescription  or  limitation  has  either  i^nd—how^ 
conferred  or  taken  away  any  title  to  the  foreign  land,  or  whether  ^^  governed 
it  has  merely  enacted  a  rule  to  regulate  the  procedure  of  its  Jtus,^ 
own  Courts,  which  will  not  be  binding  upon  those  of  another 
country  ?  In  the  large  majority  of  cases,  such  laws  do  purport 
either  to  create  a  title  positively,  or  negatively  to  take  a  title 
away  by  preventing  its  assertion.  When  the  title  is  positively 
created  by  a  law  of  prescription,  it  is  tolerably  clear  that  a 
foreign  Court  cannot  be  justified  in  ignoring  it,  though  its  own 
laws  of  prescription  would  not  have  conferred  it  under  the 
same  circumstances.     The  matter  is  not  quite  so  clear  when 

(a)  Citing  Ruekmdboye  y.  Mottwhund,  8  Moo.  P.  C.  4. 

(ft)  Westlake,  §  252  ;  Story,  §§  576-581.  (c)  Ante,  p.  185. 

(d)  Infra,  chap.  ac.  (ii.).  {e)  Ante,  p.  185,  sq. 
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Pabt  II.    the  local  law  of  limitation  merely  enacts  that,  after  a  certain 
Pbopebty.   ig^pg^  Qf  tinae,  no  action  to  assert  title  shall  be  brought.     A  law 
Cap.  VI.     which  prohibits  the  assertion  of  title  does,  however,  practically 
take  it  away,  and  vest  it  in  some  one  else.     No  person  can  be 
said  to  have  a  vaKd  title  to  land  by  the  hx  rei  sitce  which  that 
law  does  not  permit  him  to  assert  in  its  own  courts.     When  a 
law  takes  away  a  remedy  altogether,  it  virtually  destroys  the 
right   to   which    such    remedy   is    attached.      To    abolish   a 
remedy  is  not  to  regulate  it ;  and  the  right  to  r^ulate  the 
remedy  is  all  that  the  lex  fori  can  reasonably  claim.     There 
may  conceivably  be  oases  where  a  law  of  limitation  Lb  so  framed 
as  to  apply,  and  to  be  intended  to  apply,  to  procedure  alone ; 
but  in  the  majority  of  instances  this  will  not  be  so ;  and  subject 
to  this  exception,  it  is  submitted  that  the  provisions  of  the  lex 
rei  sitce  as  to  the  period  of  limitation  applicable  to  immovables 
should  be  tmiversally  followed. 
Liability  of         With  regard  to  the  liability  of  foreign  immovables  to  the 
to'd^^f  ^    debts  of  the  owner,  the  lex  vUuSy  apart  from  any  consideration 
owner.  of  an  equity  affecting  him,  is  alone  entitled  to  be  heard.     In 

ffarriaon  v.  Harri8on,(a)  on  appeal  from  the  Master  of  the  Rolls, 
where  a  Scotch  heir  had  elected  to  take  Scotch  lands  by 
descent  in  opposition  to  an  English  will,  the  domicil  of  the 
testator  being  English,  and  the  will  itself  being  ineffectual  to 
pass  real  estate  in  Scotland,  it  was  decided  that  the  liability  of 
the  Scotch  real  estate  to  the  payment  of  debts,  as  between  the 
heir  and  the  pecimiary  legatees,  must  be  determined  by  the 
law  of  Scotland,  and  not  by  the  law  of  the  country  where  the 
estate  was  being  administered.  In  that  case  Lord  Selborne 
said,  "The  doctrine  of  marshalling,  as  applied  in  favour  of 
legatees  against  heirs-at-law  taking  descended  real  estates  in 
England,  is  part  of  the  lex  loci  of  England  affecting  those  real 
estates,  and  no  question  of  conflict  of  law  can  arise  under  those 
circumstances.  It  is  a  wholly  different  thing  when  persons, 
who  have  an  interest  in  the  personal  estate  only,  endeavour 
indirectly  to  establish  in  their  own  favour,  or  for  their  own 
relief,  a  burthen  upon  real  estate  situate  in  another  country, 
which,  by  the  law  of  that  coimtry,  would  not  be  administered 
so  as  to  give  them  what  they  asL  ...  It  is  admitted,  as  I 
understand,  that  the  burthen  of  liability  to  debt,  so  far  as 
relates  to  real  estate,  can  only  be  created  by  the  lex  loci  rei  sitce  ; 
but  it  is  suggested  that  the  burthen  may  be  laid  on  real  estate, 
on   which  it  is  not  imposed  by  the  Ux  lod  rei  sitce,  by  an 

{a)  Harrison  v.  Harritan^  L.  R.  8  Gh.  342 ;  Drumm4md  y.  Drummond^  6  Bro. 
P.  C.  601 ;  Elliott  y.  Aflnto,  6  Madd.  16 ;  Carron  Iran  Co,  y.  Afaclarfin,  5  H.  ll  C.  416. 
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indirect  equity  in  favour  of  the   legatees.  .  .  .  What  is  that      Pabt  II. 

equity?     There  is  no    fiduciary  relation.     What  right  have     ^^^^^^^' 

these  legatees,  upon  the  footing  of  personal  equity,  to  say  that     Cap.  vl 

the  heir  shall  not  enjoy  the  Scotch  real  estate  as  the  law  of  " 

Scotland  gives  it  to  him,  or  that  any  burthen  shall  directly  or 

indirectly  be  thrown  upon  that  real  estate  in  their  favour, 

which  would  not  be  imposed  by  the  law  of  Scotland  ?"  (a) 

Similarly  it  was  decided  in  an  old  case  that  the  question  of  a 

creditor  s  lien  on  real  estate  was  to  be  determined  by  the  lex 

sitm.(b)     It  may  be  added  that  a  heritable  Scotch  bond  in  the  Scotch  herit- 

possession  of  an  English  testator  is  real  estate,  and  descends  to  ^  ^    °  ^' 

his  heir-at-law,(c)  being  regarded  as  an  integral  part  of  the 

Scotch  land  which  is  bound  by  it  to  satisfy  the  debt.     Nor 

does  the  fact  that  a  personal  obligation  is  inserted  in  such 

bonds  alter  their  nature,  the  personal  security  being  regarded 

as  a  mere  adjunct  to  the  heritable  security .(£{)     The  case  is 

different  where  the  heritable    bond   is   not  an   asset  in  the 

possession  of  the  testator  or  intestate,  but  a  bond  given  by  him 

to  some  one  else,  and  remaining  after  his  death  as  a  debt  due 

from  his  estate,  as  well  as  a  charge  upon  the  Scotch  land  on 

which  it  was  given.     Thus,  in  Maxwell  v.  Maxwell,(e)  where  an 

English    testator  charged  his   personal  residuary  es:ate  with 

payment  of  "  all  his  just  debts,"  and  after  the  date  of  his  will 

borrowed   ;^  14,000    on   Scotch  lands,   for  which  he   gave  a 

heritable  bond,  it  was  held  that  the  expression  "  all  my  just 

debts"  in    the  wiU,   interpreted    by  the  lex  domicilii  of  the 

testator,  included  the  charge  on  the  Scotch  land,  and  that  the 

residuary    personal    estate    was    liable    to    payment    of    the 

;^i 4,000  in  exoneration  of  the   Scotch  realty.     The  Scotch 

heir,  who  took  by  intestacy  (the  will  not  affecting  Scotch  lands), 

was  therefore  not  put  to  his  election.     It  will  be  seen  that  this 

case,  though  from  one  point  of  view  the  converse  of  Jeming- 

ham  V.  Herbert.if)  depends  in  substance  upon  totally  different 

principles.     That   case    shows  that  a  heritable    bond  in  the 

possession  of  the  testator,  a  charge  on  somebody  else's  Scotch 

land/  is  in  reality  regarded  as  a  portion  of  that  land,  and  is  not 

included  in  a  bequest  of  the  testator  s  personal  estate  like  other 

eho8€s  in  action^  although  the  debt  which  it  secures  is  also  due 

on   a  personal  bond.     Maxwell  v.  Maxwell,   on   the   contrary, 

{a)  L.  B.  8  Ch.  348.  {b)  Scott  v.  Neshitty  14  Vee.  438. 

{c)  Johnston  v.  Baker,  4  Madd.  474,  n.;  Bu-ccletbch  v.  Hoare,  4  Madd.  467  ;  Allen 
y.  Anderson,  5  Hare  163. 
{d)  Jemingham  v.  Herbert,  4  Buss.  388. 

(e)  L.  B.  4  H.  L.  501 ;  S.  C.  sub  coc.  Maxwell  v.  Hyslop,  L.  B.  4  Eq.  407. 
(/)  4  BuB8.  388. 
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decided  that  where  the  testator  had  yivcR  such  a  heritable 
bond,  charging  his  Scotch  land,  the  debt  secured  by  it  was 
within  the  meaning  of  the  phrase  ''  all  my  just  debts/'  as  used 
~  in  his  will.  The  first  case  was  decided  on  the  ground  that  the 
lex  sUuH  must  decide  what  is  realty  and  what  is  not,  and 
what  is  sufficient  to  pass  it ;  the  second  on  the  ground  that 
the  lex  domicilii  must  be  called  in  to  interpret  a  testator^s 
intention. 

It  has  just  been  said  that  the  fact  of  a  personal  obligation 
being  inserted  in  a  Scotch  heritable  bond  does  not  alter  its 
nature,  but  that  it  descends  notwithstanding  to  the  heir-at-law. 
But  if  the  personal  obligation  be  contained  in  a  separate  instru- 
ment, so  that  the  debt  due  to  the  testator  was  secured  both  by 
a  Scotch  heritable  bond  charging  it  on  his  debtor  s  land,  and 
a  personal  security  given  by  the  debtor,  the  personal  security 
may  be  disposed  of  by  a  will  in  the  form  of  the  domicil,  and 
the  heir  will  ihus  lose  the  benefit  of  the  Scotch  heritable  bond, 
as  the  debt  secured  by  it  may  be  paid  to  the  executor  or 
legatee  under  the  will.  This  has  been  held  not  only  where 
the  personal  bonds  were  specifically  devised  by  the  will,((*) 
but  also  where  the  testator  had  devised  generally  to  his 
executors  "  all  his  moneys,  securities  for  monet/,  chattels,  and 
other  personal  estate."  (J)  The  principles  on  which  these 
decisions  should  be  distinguished  from  those  cases  in  which  it 
has  been  held  that  a  Scotch  heritable  bond  is  realty  to  which 
the  Scotch  heir  is  entitled,  may  perhaps  be  best  stated  in  this 
way.  Where  a  heritable  bond  alone  is  taken  by  the  testator 
on  lending  his  money,  he  is  regarded  as  having  in  effect  laid 
out  that  money  in  the  purchase  of  Scotch  land.  But  where 
he  takes  a  personal  bond  as  well,  the  debt  due  to  him  is 
regarded  as  still  a  chose  in  uctinn.,  which  still,  therefore,  forms 
part  of  his  personal  estate. 

The  judgment  in  Oust  v.  Goring,  delivered  by  Lord  Romilly, 
forms  a  convenient  summary  of  the  previous  cases  on  the 
subject,  and  may  be  quoted  with  advantage :  ''  This  is  a  case 
in  which  the  determination  of  which  system  of  law  is  to  prevail 
depends  less  upon  principle  than  upon  authority.  In  order, 
therefore,  to  determine  whether  the  Scotch  or  English  law 
shall  prevail  in  this  case,  it  is  necessary  to  consider  the 
authorities  affecting  cases  of  this  description,  which  I  will  do 
in  their  order.  The  first  I  think  necessary  to  mention  is 
Brodie  v.  Barry ,  2  Ves.  &  B.  36.  It  is  very  distinguishable 
from  this  case.     There  the  testator  had  by  his  will  purported 


{a)  Buccleuch  v.  Hoare^  4  Madd.  467. 


{h)  Cnst  V.  (jfitriHffy  18  Beav.  ^8^. 
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to  dispose  of  his  Scotch  real  estate,  hut  the  will  not  being  in     part  ii. 

conformity  with  the  solemnities  required  by  the  Scotch  law,   ^*^^^ty. 

was  inoperative  for    this  purpose.     The    question    then    was     ('ap.  vi. 

whether  this  raised  a  question  of  election  against  the  Scotch 

heir,  who  was  a  legatee  under  the  will.     Sir  W.  Grant  held 

that  this  was  analogous  to  the  case  of  a  will  purporting  to 

dispose  of  copyholds  not  surrendered  to  the  use  of  the  will,  and 

that  therefore,  as  the  will,  in  the  case  of  copyholds,  could  be 

read  against  the  customary  heir,  so  also,  in  that  case,  the  will 

could   be  read   against   the    heir   of  the  Scotch  estates:  the 

effect  of  which  was,  that  he   was  put  to  his  election.     No 

contest  arose  between  English  and  Scotch  securities  for  the 

same  debt.    There  was  in  that  case  no  question  but  that  the 

will  did  not  affect  the  debt,  or  any  instrument   affecting  to 

secure  it. 

"  The  next  case  is  that  of  Johnstone  v.  Baker,  4  Madd.  474,  n. 
That  also  was  a  case  where  the  heritable  bond  was  the  only 
security  given,  which  bond  did  not  pass  by  the  will  of  the 
testator,  and  which  is,  therefore,  distinguishable  from  the 
present  case. 

"^he  BncIu'SH  of  Bwrhuclt  v.  Hoare  (4  Madd.  467),  before  Sir 
John  Leach,  did  raise  a  question  between  English  and  Scotch 
instruments  given  to  secure  the  same  debt.  In  that  case  the 
testator  had  advanced  sums  of  money  to  the  Duke  of 
Buccleuch  and  the  Duke  of  Montague,  on  two  several  occasions, 
which  sums  were  secured  by  two  Scotch  heritable  bonds  and 
by  two  ordinary  English  money  bonds.  The  testator,  by  his 
will,  reciting  that  he  was  possessed  of  two  bonds  or  obligations 
of  the  Dukes  of  Buccleuch  and  Montague,  bequeathed  them  to 
his  executors,  upon  certain  trusts  specified  in  the  will.  The 
Court  held  that  the  will  passed  the  debt,  and  that  the  heir  was 
It  trustee  for  the  legatee. 

"  In  Jemingham  v.  Herbert  (4  Buss.  388),  before  Sir  John 
Leach,  no  contest  arose  between  English  and  Scotch  securities. 
That  was  the  case  of  a  Scotch  heritable  bond  given  to  secure  a 
debt,  which,  although  it  also  contained  a  personal  obligation 
to  pay  the  debt,  as  a  part  of  the  same  instrument,  was  held 
not  to  pass  by  a  will  which  affected  English  property  only. 
It  does  not  therefore,  as  it  appears  to  me,  govern  this 
question. 

•'  Allen  Y.  Anderson  (5  Hare,  163),  before  Sir  James  Wigram, 
was  the  cajse  of  a  testator  who  at  the  time  of  making  his  will 
was  a  creditor  for  a  large  sum  of  money,  apparently  not 
secured   by  any  instrument  whatever.     Subsequently  to  the 
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Pabt  II.    date  of  his  will,  a  Scotch  heritable  bond  was  given  to  secure 
Pbopebty.    j^jg  ^^^^^  ^j^^j^  ^^^^  ^^  ^^^  aflfected  by  the  will.     The  Court 

Cap.  VI.  held,  that  the  heir  was  not .  a  trustee  for  the  legatees  imder  the 
will,  and  that  he  was  not  put  to  his  election.  That  case  also 
is  very  distinguishable  from  the  present.  It  seems  to  me  to 
have  been  analogous  to  the  simple  case  of  a  testator  laying  out 
money  in  the  purchase  of  land  subsequently  to  the  date  of  his 
will.  The  testator  took  a  heritable  bond  as  a  security  for  the 
debt,  which  heritable  bond  did  not  pass  by  the  will.  If  he 
had  taken  real  estates  in  England,  in  exchange  for  the  debt,  it 
would  not  have  passed  by  the  will,  and  would  in  that  case  have 
been  in  all  respects  analogous  to  the  case  which  actually 
occurred ;  and  in  the  case  last  supposed  it  is  'obvious  that, 
according  to  the  principle  of  English  law,  the  heir  could  not 
have  been  put  to  his  election. 

"  In  Drumrrumd  v.  Drummond  (Roberts,  on  Personal  Security, 
p.  209),  before  the  House  of  Lords,  and  commented  upon  by 
Sir  W.  Grant  in  Brodie  v.  Barry,  there  was  no  contest  between 
securities.  The  contest  was,  whether  the  English  personal 
estates  or  the  Scotch  real  estates,  should  be  applied  to  dis- 
charge a  heritable  bond  granted  by  the  testator  on  his  Scotch 
estates;  and  it  was  there  held,  that  the  Scotch  law  was  to 
govern  the  question,  inasmuch  as  the  rights  of  a  person  to  real 
property  must  depend  upon  the  law  of  the  country  where  it 
was  situated ;  and  consequently,  that  the  person  who  took  the 
Scotch  real  estate  must  take  it  with  the  burthen  upon  it,  that 
estate  being  by  the  Scotch  law  the  primary  fund  for  the  pay- 
ment of  the  bond.  .  .  .  The  only  distinction  between  Bv4xleuck 
V.  Hoare  and  the  present  case  rests  on  this,  that  there  the 
testator  had  by  his  will  specifically  bequeathed  the  English 
securities  for  the  debt.  In  this  case  the  testator  has  not 
specified  the  securities,  but  he  has  disposed  of  his  personal 
property  in  general  terms.  The  description,  however,  of  the 
property  bequeathed,  contains  the  words  '  securities  for  money,' 
which  obviously  includes  the  bond  in  question.  But  I  think 
that  this  specific  mention  is  not  essential  to  the  case.  The 
English  bond  was  the  primary  security  for  the  debt ;  it  was 
never  cancelled ;  and  it  was  not  merged  in  or  extinguished 
by  the  Scotch  bond,  which  was  given  as  an  additional 
security."  (a) 

The  proceeds  of  foreign. lands,  validlly  sold  under  a  testa- 
mentary power  of  sale  good  by  the  lex  situs,  do  not  retain  the 

(a)  (Hut  y.  Goring^  18  Beav.  383. 
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character  of  immovable,  and  their  disposition  is  governed  by     Pabt  h. 

the  lex  domicilii  of  the  testator.(a)  

Cap.  VI 


SUMMARY. 

(ii.)    NATURE    AND    INCIDENTS   OF  REAL    OR    IMMOVABLE 

PROPERTY. 

The  lex  rei  sUce  is  entitled  to  determine  what  is,  and  what  is  p.  202. 
not,  real  or  immovable  property. 

The  lex  rei  sUce  may  accordingly  impress  the  character  of  pp.  202-204. 
personality  upon  the  res  sita  for  its  own  pm'poses  (as  for  the 
payment  of  legacy  duty),  without  abandoning  its  claim  to 
regard  the  same  res  sita  as  realty  or  immovable  property  for 
the  purposes  of  international  law.  The  lex  rei  sit(By  in  calling 
the  res  sUa  personalty,  does  not  thereby  convert  it  into  movable 
personalty.    Movables  and  personalty  are  not  equivalent  terms. 

The  lex  rei  sUce  will  generally  prevail  as  to  questions  of 
limitation  and  prescription  in  their  appUcation  to  real  or  im- 
movable property,  inasmuch  as  these  naturally  arise  only  in 
the  forxcm  rei  sitce.  There  is  some  authority  for  saying  that  the  pp.  205-208. 
lex  rei  sitce  will  also  prevail  when  such  questions  arise  in  a 
foreign  court;  but  among  jurists  there  is  some  conflict  of 
opinion  on  the  point,  the  lex  fori  asserting  its  claim  to  deal 
with  the  matter  as  pertaining  to  the  remedy. 

The  lex  rei  sitce  will  determine  the  liability  of  real  or  immov- 
able property  for  the  debts  of  its  deceased  owner  testate  or  in- 
testate, and  the  obligation  of  the  heir  in  respect  of  those  debts,  pp.  207  212. 
But  this  principle  may  be  modified,  (i.)  by  the  rule  that  the 
construction  of  a  will  depends  upon  the  law  of  the  domicil  of 
the  deceased ;  (ii)  by  a  personal  equity  affecting  the  heir. 

The  lex  rei  sitce  does  not  extend  to  the  proceeds  of  immov-  p.  212. 
ables  once  validly  sold  under  a  power  good  by  the  same  law. 

(iii.)  Transfer  of  Imvwvaile  Property  inter  vivos. 

It  is  firmly  established,  that  both  as  regards  the  capacity  of  Capacity  for 
transferring,  and  the  necessary  forms  to  effect  the  transfer,  of  ^^^  ®^* 
land,  the  lex  situs  is  alone  competent  to  speak.(2))  With  respect 
to  formalities,  the  rule  has  been  recently  recognised  and 
followed,  in  a  case  where  it  was  held  that  a  conveyance  not 
under  seal,  executed  in  England,  of  the  right  of  shooting  over 
Scotch  lands,  was  governed  by  Scotch  and  not  by  English 

{a)  In  re  -Pi^<5{ ;  Whitwham  v.  Pierey  (1895),  i  Ch.  83. 

{h)  Story,  Conflict  of  Laws,  §§  430,  436  a  ;  eee  the  cases  cited,  ibid,  428,  n.  3. 
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Tart  II.  law.(^/)     As  regards  the  question  of  capacity,  there  is  a  dearth 

ROPERTi.  ^£  j]jjgijgjj  decisions,  and  Mr.  Westlake  (Priv.  Int.  Law,  §  89) 

Cap.  VI.  shows  an  inclination  to  refer  to  it,  even  with  respect  to  the 

Transfer  of  transfer  of  realty,  to  the  le^K  doviicilii  of  the  person,  rather  than 

imniovahhx.  ^^  ^^^  j^^,  ^jf^,^^     \^  j^j^  h^Qn  pointed  out  in  a  previous  chapter 

that  English  law  as  to  the  proper  test  for  determining  the 
capacity  of  a  person,  with  reference  to  a  particular  act,  is  in  an 
unsatisfactory  state ;  (/>)  but  it  can  hardly  he  supposed  that  the 
fact  of  an  Englishman  being  domiciled  in  Prussia,  where 
majority  is  not  attained  until  the  age  of  twenty-tive,  would  be 
sufficient  to  invalidate  a  conveyance  by  him  of  English  land 
made  when  he  was  twenty-four.  This  is,  however,  a  proposi- 
tion for  which  numerous  jurists,  who  advocate  the  claims  of 
the  domiciliary  law,  are  prepared  to  contend ;  (r)  but  the 
language  of  Abbott,  C.J.,  in  Birtirhisth:  v.  V(n'diU,{(l)  may  be 
quoted  to  show  how  untenable  it  must  be  considered.  **  The 
rule  as  to  the  law  of  the  domicil  has  never  been  extended  to 

real  property Is  there  any  authority  that  the  law  of 

England,  as  to  any  lands  in  England,  is  to  adopt  the  law  of  a 
foreign  country  ^  "(r) 

As  to  the  formalities  required  to  make  a  valid  transfer,  there 
Formalities  is  a  greater  abundance  of  decisions.  Transfer  inter  vivos  of 
of  transfer,  ^gg^j  ^gtate,  by  English  law,  must  be  governed  as  to  the  for- 
malities which  accompany  it,  by  the  Ir.r  rei  sifcc  alone.(/)  In 
Robinson  v.  B!and{i/)  Lord  Mansiield  said  :  "  In  every  disposition 
or  contract  where  the  subject-matter  relates  locally  to  England, 
the  law  of  England  must  govern,  and  must  have  been  intended 
to  govern.  Thus  ....  as  to  conveyances  or  wills  of  land,  the 
local  naturv  of  the  thing  requires  tlw in  to  he  carried  into  e.cecution 
aceording  to  the  law  here,*'  JVaterhonse  y.  Sta7}sji€ld(h)  was  a  case 
where  the  efiect  of  the  law  in  Demerara  was  considered  as  to 
land  there  situate,  purporting  to  restrain  the  alienation  by  a 
debtor  of  any  immovable  property  without  the  assent  of  his 
creditors,  express  or  implied,  and  without  certain  prescribed 
forms,  intended  to  secure  this  object ;  and  it  was  held  that 
such  a  law  must  prevail  to  exclude  the  claim  of  an  English 
assignee  of  the  equitable  interest  in  such  land.  Turner,  V.C., 
said :  ''  When  the  law  of  a  foreign  country  places  a  restraint 


{a)  Adaim  v.  (lutterbnclc,  lo  Q.  B.  D.  403.  {h)  Chap.  iii. 

(rj  See  Storv,  Conflict  of  Lawp,  §§  432  sq,^  51  *q. 

(a)  sB,k  ('.451. 

(<')  As  to  the  recent  alteration  in  the  law  regarding  the  capacity  of  alienB,  see 
33  ^  34  Vict.,  c.  14,  tffiff,  p.  42. 
(/)  2  Dwarris  on  Stat.  648  ;   War  render  v.  War  render,  9  Bligh,  127. 
(^)  2  BuiT.  1079.  CO  ^o  Hare,  254. 
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upon  the  alienation  of  the  property  of  a  debtor  situate  in  such     Part  1 1, 
country,  an  equity  arising  here  on  a  contract  entered  into  in    ^^^^^^^^' 
respect  of  such  property  cannot  be  enforced  against  the  le.v  loci     Cap.  vl 

rei  Sitcvr  Traw^fer  #/ 

The  restraint  spoken  of  in  the  case  last  cited  was,  as  has  imnu^rahi^ 
been  said,  only  conditional,  depending  upon  the  neglect  or  Restraints 
employment  of  the  forms  prescribed  by  the  lex  situs.  It  is  to  ^"^  traDsfer, 
be  observed,  however,  that  all  restraints  imposed  by  that  law, 
which  determines  generally  the  effect  and  operation  of  any 
attempt  at  the  transfer  of  realty,  are  to  be  accepted  as  binding ; 
and  that  such  restraints  onlv  bind  within  the  territorial  limits 
of  the  authority  which  imposed  them.  Thus  the  English 
Statute  of  Mortmain  does  not  apply  to  land  within  the  colonies, 
which  was  decided  in  Whicker  v.  Hume,{cC)  upon  the  authority 
of  Sir  W.  Grant  in  Attonict/'Generrd  v.  Stcwarty(h)  though  the 
case  turned  more  upon  the  intention  of  the  Legislature,  and 
the  policy  of  the  law  of  mortmain  generally,  than  upon  the 
strictness  of  the  theory  of  the  intra-territorial  operation  of  all 
laws  regulating  the  disposition  of  immovables.  Nor  do  they 
apply  to  land  in  Scotland  ;  but  where  a  will  was  made  in  Eng- 
land, and  according  to  English  form,  by  a  domiciled  Scotchman, 
betjueathing  money  to  trustees  to  imrchase  lands  (without  saying 
where),  and  pay  over  the  rents  for  charitable  purposes  to  per- 
sons resident  in  Scotland,  the  bequest  was  held  void  under 
the  Statute  of  Mortmain,  there  being  nothing  in  the  words  to 
show  that  a  purchase  of  anything  but  English  lands  was  con- 
templated.(r) 

In  Ecnaiul  v.  Toura7u/eau{d)  the  effect  of  an  attempt  at 
restriction  of  all  alienation  for  twenty  years,  by  a  Canadian 
testator,  was  discussed  with  reference  to  Canadian  land ;  and 
though  it. was  suggested  in  argument,  by  way  of  analogy,  that 
such  a  restriction  would  be  bad  by  English  law,  even  if  there 
had  been  a  gift  over,  it  was  assumed  throughout  that  the  real 
question  was,  whether  such  a  restraint  on  the  alienation  of 
Canadian  land  was  bad  or  good  by  the  law  of  Canada.  It  is 
true  that  Lord  Romilly  said  in  his  judgment  that  it  would  be 
invalid,  not  only  by  the  old  French  law,  prevailing  in  Lower 
Canada,  but  by  the  general  principles  of  jurisprudence ;  but  it 
is  plain  that  all  that  was  meant  by  this  latter  expression  was  to 
signify  those  rules  of  public  policy  which  must  be  taken  as  part 
of  the  Common  Law  in  every  part  of  the  British  Empire. 

(«)  7  H.  L.  C.  124.  {b)  2  Meriv.  143. 

(r)  Attorney- General  v,  Jft//,  3  Russ.  328  ;  CurtU  v.  Iluttan,  14  Ves.  537. 

id)  L.  R.  2  P.  C.  4. 


Part  II. 
Propeety. 


Cap.  VI. 
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The  income  or  annual  proceeds  of  immovables  are  regarded 
as  movables,  either  in  the  hands  of  trustees  or  of  a  beneficial 
owner,  and  may  be  validly  disposed  of  without  regard  to  the 
lex  situs  [Fitzgerald,  in  re  (1903),  i  Ch.  933,  941 ;  Scott  v.  AlU 
nutt,  2  Dowl.  &  CI.  404 ;  Nodi  v.  Bohinson,  2  Ventr.  358]. 


p.  213. 


K).  214, 215. 


Formalities 
oi  wills  of 
immovables. 


SUMMARY. 
(iii.)    TRANSFER    OF    IMMOVABLE    PROPERTY   INTER    VIVOS. 

The  lex  situs  determines  all  questions  relating  to  the  transfer 
of  real  estate. 

Thus  {irUer  alia),  it  determines  the  capacity  of  the  parties  to 
the  transfer. 

[There  is,  however,  little  direct  authority  on  this  point,  and 
jurists  show  a  tendency  to  decide  capacity  on  this,  as  on  all 
other  matters,  by  the  lex  domicilii,] 

The  formalities  of  the  transfer,  and  the  restrictions  on  the 
freedom  of  alienation,  are  similarly  decided  by  the  same  law. 

(iv.)  Succession  to  ImmovaUe  Property  by  Will, 

It  is  hardly  necessary  to  state  that  the  principle  that  con- 
veyances inter  vivos  of  realty  must  comply  with  the  formalities 
required  by  the  lex  situs,  applies  d  fortiori  to  all  alienations  of 
real  property  by  will,  (a)  And  this  rule  applies  to  leaseholds 
or  chattels  real,  which  for  this  purpose  are  immovables.  Thus 
a  will  executed  according  to  the  forms  of  the  lex  domicilii,  but 
not  attested  according  to  English  law,  will  not  pass  leaseholds 
in  England.(6)  Conversely,  a  will  executed  according  to  the 
Wills  Act,  but  not  in  accordance  with  the  lex  domicilii,  will  do 
so.(c  ) 

The  case  of  Hood  v.  Barrington  (d)  is  referred  to  in  a  note 
in  Jarman  on  Wills  (5  th  ed.  vol.  i.  p.  5)  as  an  authority  for 
the  proposition  that  a  will  of  a  testator  domiciled  abroad,  not 
executed  according  to  i  Vict.  c.  26,  may  enable  the  executor 
to  sell  leaseholds  here,  though  it  will  not  operate  on  the 
beneficial  interest.  This  proposition  appears  questionable  it 
taken  generally,  though  undoubtedly  true  in  the  case  cited. 

{a)  Coppin  v.  Coppin^  2  P.  Wms.  291 ;  Curtis  v.  HuttoT^  14  Ves,  537  ;  Bovey  v. 
Smith,  I  Vem.  8?  ;  Brummand  v.  J)rumm4md,\BT0.  P.  C.  Toml.  601. 

{b)  Pepin  V.  Bruyere  (1900),  2  Ch.  504.       j^ 

{c)  De  Fogasiierat  v.  Ihiport^  11  L.  R.,  n.  123.  Cf,  Hood  v.  Barrington  (L.  R. 
6  Eq.  218),  in  which  it  would  appear  that  this  point  was  not  expressly  taken. 

{d)  Hood  y.  Barrington,  L.  R.  6  Eq.  218.  As  to  the  cases  in  which  the  operation 
of  Lord  Eingsdown's  Act  (24  &  25  Vict.  c.  1 14)  may  a£fect  the  disposition  of  lease- 
holds by  will,  see  infrh^  p.  268,  n. 
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The  decision  in  Hood  v.  BarriTigton,  however,  rested  on  the    ^^^  il. 
statutory  effect  of  an  English  adoption  (by  sealing  in  the       — 
Probate  Court)  of  a  Scotch  confirmation  or  probate ;  and  it     ^^'  ^^- 
was  held  by  Lord  Romilly,  M.R.,  that  the  effect  of  the  statute  Succession  to 
(21  &  22  Vict.  c.  56,  s.  12)  was  to  give  the  Scotch  executor  ^"^'^^Ww. 
all  the  powers  of  an  English  executor,  including  the  power 
of  selling  leaseholds.     It  would  be  unsafe  to  infer  from  this 
decision  that  the  executor  of  any  foreign  will,  executed  in 
accordance  with  the  domicil  of  the  testator  and  admitted  to 
probate  in  England,  has  a  like  power,  if  the  formalities  of 
English  law  as  to  wills  of  immovables  have  not  been  complied 
with. 

But  a  will  though  not  executed  so  as  to  pass  real  estate, 
may  be  read  for  the  purpose  of  discovering  in  it  an  implied 
condition  respecting  real  estate,  annexed  to  a  gift  of  personal 
property,  and  thus  in  Brodie  v.  Barry Jia)  a  Scotch  heir-at-law 
who  was  entitled  to  personal  property  under  a  will  made  in 
English  form,  was  put  to  his  election.  Exactly  the  reverse 
case  occurred  in  Dundas  v.  Dundas^fp)  where  the  heir-at-law 
of  real  estate  in  England,  which  the  testator  had  attempted 
to  devise  by  a  will  in  Scotch  form,  imperfect  to  carry  out  the 
intention,  was  put  to  his  approbate  or  reprobate  of  the  will  as 
it  stood.  Where  the  heir-at-law,  in  such  a  case,  elects  to  take 
by  inheritance  in  opposition  to  the  will,  it  has  been  already 
shown  that  no  personal  equity  attaches  to  him,  by  which  the 
foreign  realty  can  be  affected  by  the  law  of  the  English  Court 
as  to  marshalling  in  favour  of  the  legatees,(c)  the  mere  fact  Equities 
that  he  is  before  the  Court  as  a  party  to  the  suit  not  warranting  or^evisU.^*' 
any  interference  as  to  the  foreign  real  estate,  with  the  lex  loci 
rei  sitce.  Such  an  equity  results,  however,  from  the  expressed 
intention  of  the  testator,  according  to  the  interpretation  of  his 
will  by  the  domiciliary  law,((i)  and  therefore  though  the 
English  will  of  a  domiciled  Englishman  may  not  be  available 
to  devise  Scotch  land,  yet  the  heir  to  whom  it  would  go  on 
intestacy  cannot  share  in  other  benefits  under  the  will,  if  he  Foreign  heir 
defeat  the  intention  of  the  testator  as  to  the  land  by  taking  to  his^ei^^ 
advantage  of  the  invalidity  of  the  will  to  pass  it  to  the*^on. 
devisee.  In  such  a  case,  therefore,  he  is  put  to  his  election ; 
but  the  intention  of  the  testator  to  pass  the  foreign  land  by 
his  wiU  must  clearly  appear,  and  it  has  been  held  that  general 
expressions   will    not,  as    a   rule,    be   sufficient  to  show   that 

{a)  2  Yea,  k  B.  127.  {h)  2  Bow  &  CI.  349. 

(cS  Harrison  v.  Harrison^  L.  R.  8  Ch.  342  ;  ant^.^  p.  189. 
la)  Maxtoell  v.  Mawicell^  L.  R,  4  H.  L.  501. 
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Part  II.  intention.(r<)  General  words  of  intention  will  be  intended  to 
Property,  ^np^lj  to  such  property  only  as  would  by  its  nature  pass  by 
Cap.  VI.  the  will,  and  to  the  uses  therein  expressed.(6)  Or,  as  Lord 
~Sueees8iim  to  Cranworth  expressed  it  in  a  more  modem  case,(0  ^^®  desig- 
immorahie«.  nation  of  the  subject  intended  to  be  affected  by  the  instru- 
ment  in  general  words  imports  primd  fnvie  that  property  only 
upon  which  the  instrument  is  capable  of  operating.  To  affect 
foreign  land  indirectly  by  a  will  not  executed  according  to  the 
le.r  situs,  by  putting  the  heir  to  his  election,  the  foreign  property 
must  be  either  specifically  devised,  as  in  Brodic  v.  Barryy{d)  or 
there  must  be  at  any  rate  words  from  which  the  intention  to 
act  on  it  can  be  unequivocally  gathered.  These  principles 
have  been  fully  recognised  in  the  later  cases,  an  heir  of 
foreign  immovables  being  put  to  his  election  by  a  will  not  in 
itself  operating  upon  them,  only  where  there  was  a  personal 
equity  affecting  him  with  reference  to  them,  arising  from  the 
expressed  intention  of  the  testator  or  in  any  other  manner. 
Thus,  in  Dcvrtr  v.  Maitland^{e)  a  will  devised  lands  in  England 
to  the  testator's  son  and  heir  for  life,  remainder  to  trustees, 
and  also  lands  in  St.  Kitts  to  the  same  trustees  upon  trust  to 
sell  and  invest  the  proceeds  in  lands  in  England,  to  hold  on 
the  same  trusts;  The  will  was  executed  according  to  the 
English  law  only,  and  did  not  operate  so  as  to  pass  the  land 
in  St.  Kitts,  but  the  heir-at-law  having  received  the  rents  of 
the  St.  Kitts  estates  during  his  life,  his  infant  heir  was  held 
bound  by  such  election  after  his  death,  so  as  to  be  debarred 
from  setting  up  his  title  as  heir  of  the  lands  in  question 
against  the  title  of  the  trustees,  who  had  contracted  to  sell 
the  property  to  a  stranger.  So  in  OrrcU  v.  OrrellXf)  where 
a  testator  devised  "  all  the  residue  of  my  real  estate  situate 
in  any  part  of  the  United  Kingdom  or  elsewhere,"  having 
real  estate  in  Scotland  as  well  as  England,  the  heir-at-law 
taking  the  Scotch  lands  was  put  to  his  election,  it  being  held 
that  the  testator  had  sufficiently  indicated  his  intention  to 
dispose  of  his  real  estate  in  Scotland  as  far  as  he  was  able  to 
do  so;  notwithstanding  the  general  rule  that  without  clear 
evidence  of  intention,  a  testator  will  be  supposed  only  to  be 
dealing  with  what  he  can  dispose  of  by  the  instrument  whose 
construction  is  in  question.  Except,  however,  so  far  as  it  is 
affected   by  such  a  personal  equity  as  that  involved  in  the 

(a)  Johnson   v.    Telfourd^    I   Russ.  k   My.   254 ;  Allen   v.  Anderson,   5   Hare, 
163. 
(^)  Per  Sir  J.  Leach  in  Johnson  v.  Telfimrd, 

(r)  MaJTwell  v.  Maxwell^  2  De  G.  M.  &  G.  705.  (d)  2  Ves.  &  B.  131. 

{f)  L.  R.  2  Eq.  834.  (/)  L.  R.  6  Ch.  302. 
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doctrine  of   election,  a  will  of   foreign    realty  must  comply     Part  ii. 
strictly  with  the  lex  loci  rei  sita\  and  with  that  law  alone ;  and    ^"^^^y. 
it  was  decided  long  ago  (a)  that  the  English  Court  of  Chancery     Cap.  vi. 
would  not  direct  an  issue   to  try  the  validity  of  a  will  of  sucressimi  u 
lands  in  one  of  the  colonies,  which  have  distinct  local  laws   iwrnorahies. 
of  their  own.     And  it  has  been  decided  that  the  provisions 
of  20  &  21   Vict.  c.  77,  which  authorise  the  citing  of  the 
heir-at-law  or  persons  interested  in  the  real  estate,  when  con- 
tentious proceedings  arise  as  to  the  validity  of  a  will,  and  by 
which  the  probate  of  a  will  granted  after  such  litigation  is 
to  enure  to  the  benefit  of  all  persons  interested  in  the  real 
estate   aftected  by  the  will,  are  not  applicable   to  wills  which 
in  whole  or  in  part  have  not  been  executed  in  accordance  with 
the  Wills  Act  (i  Vict.  c.  26).(b)     These  statutory  provisions 
cannot    be    employed,  therefore,  when    the  testator  was  not 
domiciled  in  England,  and  his  will  was  executed  so  as  only  to 
satisfy  the  requirements  of  the  law  of  his  domicil,  in  order 
to  bind   indirectly  immovable  property  in  England  by  a  will 
not    executed    in    accordance  with    the   le,r  sit  if  h.     The    con- 
struction, however,  of  wills  is  in  all  cases  a  matter  for  the  law 
of  the  domicil  alone,  even  when  the  destination  of  immovables 
situate  in  some  country  other   than  that  of  the  domicil  is  win  of  im- 
afteeted  by  it.(c)  movables- 

•^  ,  11  T       meaning  of 

It  will  be  seen  below,  when  the  succession  to  movables  under  tiie  word 
a  will  or  intestacy  is  considered  (chap,  vii.),  that  the  legiti-  Jj^Wse!  *" 
macy  of  a  child  depends  for  the  purposes  of  such  succession 
upon  the  law  of  its  domicil  at  birth,(r7)  that  is,  of  the  father's 
domicil  at  that  time.(c)  The  same  rule  has  recently  been 
applied  by  Stirling,  J.,  to  a  devise  of  foreign  immovables  by 
a  testator  domiciled  in  England,  to  the  children  of  his  son.(/) 
The  argument  against  such  a  construction  of  the  word  "  child  " 
is,  of  course,  based  upon  the  principle  of  Birtwhisth  v.  Vardill, 
and  the  best  collection  of  authorities  which  can  be  cited  in 
support  of  it  will  be  found  in  the  (dissenting)  judgment  of 
Lush,  L.J.,  in  Goodmans  Tntsts,{(j)  which  is  a  storehouse  of 
learning  on   the  subject.     On  the  other  side,  the  language  of 

{(i)  Pike  V.  Hoare^  2  Ed.  182.  (]i)  Cainphell  v.  Luey,  L.  R.  2  P.  &  D.  209. 

(/•}  Trotter  v.  'Jriftter,  4  Bligh,  N.  S.  502 ;  S.  0.  3  Wils.  &  S.  407  ;  Etwhhi  v.  Wylie, 
10  H.  L.  C.  1. 

(d)  lie  GiHtdman*  Trust^s.  17  Ch.  D.  266  ;  50  L.  J.  Ch.  425  (overruling  Botjw  v. 
Jiedale,  i  H.  &  M.  798).    Andrius  v.  Andros^  24  Ch.  D.  637. 

{e)  In  cs»e»  of  legitiulisation  pir  tubse/jite/u  niatrimmiiuni^  the  child  must  be 
legitimate  by  the  law  of  the  father's  domicilt  not  only  at  the  time  of  the  birth,  but 
at  the  time  of  the  Hubsequeut  marriage  :  Re  Ororey  Vaucher  v.  TreawriL  40  Ch.D. 
p.  216 ;  ante^  p.  90.  (/)  In  re  Grey  (1892),  3  Ch.  88. 

O7)  In  which  CJotton  and  Jame*^  L.J. J.,  overruled  (Lush  L.J.  dlssentieiUe)  the 
judgment  of  Jessel,  M.R. 
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PROPKBTY. 

Cap.  VI. 

Svccemon  to 
ImmorahUi. 


Legitimacy 
of  deviate — 
may  perhaps 
be  referred 
to  lex 
damicUii. 


James,  L.J.,  in  Goodman's  Trusts  {suprd)  speaks  in  no  uncertain 
words.  "  There  is,  of  course,  no  doubt  as  to  what  the  English 
law  as  to  an  English  child  is.  .  .  .  But  the  question  is,  What 
'  is  the  rule  which  the  English  law  adopts  and  applies  to  a  non- 
English  chUd  ?  This  is  a  question  of  international  comity 
and  international  law.  According  to  that  law  as  recognised, 
and  that  comity  as  practised  in  all  other  civilised  communities, 
the  status  of  a  person,  his  legitimacy  or  illegitimacy,  is  to  be 
determined  everywhere  by  the  law  of  the  country  of  his  origin 
— the  law  under  which  he  was  bom.  It  appears  to  me  that 
it  would  require  a  great  force  of  argument  derived  from  legal 
principles,  or  great  weight  of  authority,  clear  and  distinct,  to 
justify  us  in  holding  that  our  comity  stands  in  this  respect 
aloof  in  barbarous  insularity  from  the  rest  of  the  civilised  world." 

It  must  be  remembered,  in  considering  this  question,  that 
until  the  decision  of  the  Court  of  Appeal  in  the  case  last  cited 
(1880),  the  principle  of  applying  the  law  of  the  domicil  of  the 
successor  to  decide  his  legitimacy  was  not  recognised  at  all, 
even  with  respect  to  movables ;  and  Story's  statement  of  the 
English  law  on  this  point  must  be  read  as  the  expression  only 
of  the  earlier  English  cases  on  the  subject.(a)  It  is  now,  how- 
ever, clear  that  both  with  regard  to  testacy  and  intestacy,  the 
legitimacy  of  the  successor  to  movables  depends  upon  his 
personal  law.  It  is  submitted  that  there  is  no  reason  why  the 
same  test  should  not  be  applied  in  the  case  of  a  devise  of 
English  land.  There  may  at  first  sight  appear  something 
inconsistent  in  applying  the  lex  sUus  to  a  case  of  inheriting  land 
as  heir,  and  the  lex  domicilii  when  the  question  is  of  the 
legitimacy  of  a  devisee,  but  the  cases  are  really  different  in 
principle.  In  the  case  of  heirship,  the  question  is  what  sort 
of  heir  the  lex  sUus  demands.  In  the  case  of  a  devisee  ''  to  the 
children  of  A.,"  the  question  is  what  sort  of  children  the 
testator  intended.  ''  Heirship  is  an  incident  of  land,  depending 
on  local  law,  the  law  of  the  country,  the  county,  the  manor, 
and  even  of  the  particular  property  itself,  the  forma  d<mi. 
Kinship  is  an  incident  of  the  person,  and  universal"  (6) 
Legitimacy  is  an  incident  of  kinship,  and  was,  in  fact,  the  very 
incident  of  kinship  of  which  James,  L.J.,  was  speaking  in  the 
words  quoted. 

So  far   as  the  English  Courts  are  concerned,  it  has  been 
already  pointed  out  that  both  for  devises  of  realty,  and  bequests 

(«)  story,  Confl.  §  479  h. ;  Ihiokin  v.  Wylie,  10  H.  L.  Cas.  i :  Boyes  v.  Bedale, 
I  H.  &  M.  798. 
(b)  From  judgment  of  James,  L.J.,  in  Goodman" s  Trusts,  suprd. 
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of  personalty,  the  law  of  the  domicil  of  the  legatee  is  now    ^^»t  II. 

preferred.(a)    The  view  taken  may  be  put  shortly  thus.    "  Child  "       

or  "  son  "  in  an  English  will  means  of  course  "  legitimate  child  "  Cap.  VI. 
or  "  legitimate  son."  But  the  legitimacy  of  a  man's  children 
is  a  question  of  status,  not  of  the  construction  of  a  will ;  and 
the  legitimacy  of  a  child  is  determined  by  the  law  of  the 
domicil  of  his  father.  A  devise  of  English  land  "  to  the  heir 
of  A."  would  of  course  be  a  very  different  thing ;  and  could 
hardly  be  construed  otherwise  than  as  a  devise  to  that  person, 
who  was  regarded  as  the  heir  by  the  law  of  the  sUtis,  The 
rule  that  the  formalities  of  a  will  of  immovables,  including 
chattels  real,(&)  must  be  decided  by  the  lex  situs,  does  not 
appear  to  affect  the  question. 

SUMMARY. 

(iv.)    SUCCESSION   TO    IMMOVABLE    PROPERTY    BY    WILL. 

The  lex  situs  decides  the  capacity  of  the  testator  to  devise  p.  216. 
immovable  estate  (see,  however,  the  qualification  of  the  rule 
just  stated  as  to    the    capacity  to    transfer  inter  vivos),    the 
formalities  of  the  testamentary  instrument,  and  its  operation 
upon  the  land  which  it  affects  to  devise. 

But  where  a  testator  intends  and  attempts  to  devise  immov-  p.  217. 
able  estate  by  a  will  not  effectual  to  do  so  by  the  lex  situs,  the 
heir  of  the  immovable  estate  will  not  be  permitted  to  take  a 
bequest  of  movable  personal  estate  under  the  will,  and  to  defeat 
the  same  will  as  to  the  land.  In  such  a  case,  he  will  be  put  to 
his  election  whether  he  will  accept  the  will  for  all  purposes  or 
for  none. 

The  liability  of  his  foreign  immovable  estate  to  the  personal  pp.  208, 217. 
debts  of  the  testator  depends  upon  the  lex  situs  alone,  where  no 
intention  on  the  part  of  the  testator  to  interfere  with  that  law 
appears ;  and  the  law  of  his  domicil  cannot  impose  any  burden 
upon  such  foreign  immovable  estate  from  which  by  its  own  law 
it  is  exempt. 

The  intention  of  the  testator  to  devise  or  burden  foreign  p.  217. 
land  by  a  will  insufficient  by  the  lex  silos  to  do  so,  must,  in 
order  to  impose  a  personal  equity  on  the  heir,  be  imequivocally 
expressed.  General  words,  which  might  be  satisfied  by  a 
different  interpretation,  will  not  be  construed  as  evidence  of 
such  an  intention. 

The  construction  of  wills,  even  when  foreign  land  may  be  p-  219. 

(a)  In  re  Grey  (1892),  3  Ch.  88.     Andros  v.  Andros,  24  Ch.  D.  637. 

[b)  Pepin  v.  Bruyere  (1900),  2  Ch.  504  ;  De  Fogamerai  v.  Duport,  1 1  L.  R.  Tr.  123. 
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Inheritance 
of  iniiuov- 
ables. 


Part  II.     indirectly  affected  by  it,  is  for  the  law  of  the  testator  s  domieil 
Property.      i 

alone. 

Cap.  VI.         The  meaning  of  the  word  "  child  "  in  a  devise  of  foreign  land 
pp.  219.  220.   is  determined    by  the  hx  domicilii  of  the   child,  not  of   the 
testator.    In  other  words,  the  legitimacy  of  a  devisee  of  land  is 
decided  by  his  personal  law,  not  by  the  Ice  situs. 

Hitherto  the  transfer  of  immovable  property  in  accordance 
with  the  wish  of  its  owner,  expressed  either  in  a  conveyance 
i7iter  vivos,  or  by  a  testamentary  disposition,  has  been  spoken  of. 
Land,  however,  changes  owners  under  certain  circumstances 
without  any  expressed  intention  on  the  part  of  the  owner,  by 
the  mere  operation  of  law.  It  will  be  necessary  to  consider 
what  law  operates,  and  how  far  it  excludes  all  others,  in  the 
aUenation  of  land  either  (v.)  by  succession  on  intestacy,  or 
(vi.)  by  assignment  on  bankruptcy,  or  (vii.)  by  operation  of 
marriage. 

(v.)  Succession  to  Immovable  Property  on  Intestacy, — It  has 
already  been  stated,  in  treating  of  the  question  of  legitimacy, 
that  the  English  law  requires  an  heir  to  English  land  to  be 
legitimate  by  the  law  of  the  sitits  as  well  as  by  that  of  his 
domicil.(a)  Not  only  is  this  question  to  be  decided  by  the 
former  law,  but  the  destination  of  the  property  is  determined 
in  all  other  respects  by  it.(ft)  The  question  in  Birtivhistle  v. 
VardUl,  before  which  decision  the  law  on  this  point  can  hardly 
be  regarded  as  settled,  was  whether  a  child  born  in  Scotland, 
of  parents  domiciled  there,  before  their  marriage,  being 
admittedly  legitimate  by  the  law  of  Scotland,  was  legitimate 
of  inheritor,  f^^  ^\^q  purposo  of  taking  English  lands  by  inheritance ;  and 
after  two  arguments  before  the  House  of  Lords,  it  was  solemnly 
decided  that  he  was  not,  since  an  heir  must  be,  in  Lord  Coke  s 
words,  ^'cxjustis  nuptiis  procreatiis  ;  nam  heres  legitimes  ed  fjifcm 
nvpiioe  demonstrarU"  It  has  been  already  pointed  out  that  this 
decision  was  arrived  at  in  opposition  to  the  opinion  of  Lord 
Brougham,  and  that  it  is  in  conflict  with  the  view  taken  on 
the  question  of  legitimacy  by  the  jurists  of  almost  all  other 
nations ;  but  the  general  rule,  that  the  succession  to  real  estate 
is  governed  in  all  respects  by  the  lex  loci  rei  sita\  is  established 
by  it  for  all  practical  purposes.  In  the  words  of  Wheaton 
(Elements  of  International  Law,  §  80),  the  ''  law  of  the  place 
where  real  property  is  situate  governs  exclusively  as  to  the 

(a)  Doe  (1.  Bltiwhixtte  v.  Vardill,  7  CI.  &  F.  895  ;  and  see  #wy;/'<i,  p.  89.  On  the 
question  whetlier  this  si)ecial  legitimacy  is  required  for  succession  to  clHitteU  retil^ 
see  note  to  this  chapter,  pp.  232-237.  (h)  Jarman  on  Wills,  p.  2. 
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tenure,  the  title,  and  the  descent  of  such  property,"  while  the    } 
English  law  alone,  when  it  speaks  as  the  lex  situs,  demands  that       — 
the  heir  should  be  legitimate  by  the  law  of  his-doniicil  as  well.     ^'ap.  yi. 
And  on  the  same  principle,  it  has  been  decided  that  although  ^Sta-ceMion  to 
a  son  legitimised  per  subsequens  matnmoiiium  by  the  law  of  his  ^'" '"'*'*" '''*'''• 
domicil  has  the  personal  stcUus  of  legitimacy,  yet  upon  his 
death  without  issue  his  father  cannot  inherit  English  land  from 
him  (under  3  &  4  WilLIV.  c.  io6).(a) 

The  law  of  the  sHxis  similarly  decides  the  nature  of  the 
succession  to  immovable  property,  and  its  incidents.  Thus  a 
heritable  Scotch  bond  in  the  possession  of  an  English  testator 
is  real  estate,  and  in  the  absence  of  a  will  effectual  to  pass 
Scotch  realty,  descends  to  his  heir-at-law.(5)  And  where  a 
Scotch  heir  elected  to  take  Scotch  realty  by  descent  in  opposi- 
tion to  an  English  will,  it  was  held  by  Lord  Selbome  that  the 
doctrine  of  marshalling  did  not  apply,  and  that  the  incidents 
of  the  succession  to  the  Scotch  realty  was  governed  by  the  ho 
loci  rei  sitoi  alone.(c)  In  the  case  last  cited,  Lord  Selbome  says, 
"  In  our  judgment  all  questions  as  to  the  burdens  and  liabilities 
of  real  estate  situate  in  a  foreign  country,  in  the  absence  of  any 
trust  or  personal  contract  (which  might  make  a  difierence), 
depend  simply  upon  the  law  of  the  country  where  the  real  Ktiuities 
estate  exists/'  So  where  the  heir  of  a  Scotch  estate  filed  a  bill  ""*^*^°«  *^^*^- 
in  England  to  have  his  estate  exonerated  from  a  heritable  bond 
by  the  application  of  personal  estate  in  England,  Sir  J.  Leach 
held  that  the  question  whether  he  had  an  equity  to  be  exoner- 
ated was  to  be  determined  by  the  lev  loci  rei  sitcv,  and  not  by 
the  law  of  the  country  where  the  personal  estate  happened 
locally  to  be.(r/)  Almost  exactly  the  same  question  had  pre- 
viously arisen  in  Drummond  v.  Drumiaond' :  (e)  but  it  appeared 
there  that  the  intestate  had  been  domiciled  in  England  at  the 
time  of  his  death,  which  was  not  stated  to  have  been  the  case 
in  Elliott  V.  Minto.  The  decision  there  also  was  in  favour  of 
the  lex  loci  rei  sita^.  In  another  case,  cited  by  Sir  W.  Grant  at 
the  same  time  as  Drumviond  v.  Drummorul,  the  Scotch  heir  was 
also  one  of  the  next  of  kin,  and  claimed  his  share  in  the  per- 
sonalty of  the  intestate,  who  had  died  domiciled  in  England. 
By  the  Scotch  law,  he  was  not  entitled  to  do  so  except  on  con- 
dition of  collating  or  bringing  into  hotchpot  the  real  estate,  so 

(a)  Re  Doii*  Estate,  27  L.  J.  Ch.  98. 

\h)  Bnccleueh  v.  llmre,  4  Madd.  467  ;  JohnMone  v.  Baiter,  4  Madd.  474,  n.; 
JerHinghntn  \.' Ilerltert^,  4  Rubs.  388. 

(c)  Harrlwn  v.  Ifarr'mm^  L.  R.  8  Ch.  342,  346. 

(d)  Ellhftt  V.  MiHto,  6  Madd.  16. 

(r)  Cited  in  Bntdie  v.  Barry ^  2  Ves.  &  B.  131. 
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p^^^EB '      as  to  form  one  common  subject  of  division ;  but  it  was  held 

'    that  the  English  law  was  to  be  followed,  and  that  he  was  entitled 

^^^-  ^^*  to  share  in  the  personalty  without  fulfilling  this  condition.(a) 
Succession  to  The  real  analogy  between  this  case  and  that  of  Brummond  y. 
Immovables.  2>rMm77M>7Mi  is  perhaps  not  very  close,  but  it  appears  correct 
enough  to  say  that  the  conditions  on  which  a  man  is  to  share 
in  personalty  must  be  prescribed  by  the  law  of  the  intestate's 
domicil  alone.(&)  In  DrummcTid  v.  Drummond  the  question  was 
not  as  to  the  conditions  under  which  the  next  of  kin,  who 
happened  to  be  also  the  heir  to  the  Scotch  estate,  was  to  take 
the  English  personalty  (as  in  Balfour  v.  Scott) ;  but  as  to  the 
right  of  the  heir  to  the  Scotch  estate,  in  that  character,  to  have 
his  estate  exonerated  from  debts  to  which  it  alone  was  liable 
by  Scotch  law.  Upon  the  general  principle  expressed  in  the 
Foreign  land  dictum  of  Lord  Selbome,  just  cited,  that  all  questions  as  to  the 
except  by  tiie  burdens  and  liabilities  of  real  estate  situate  in  a  foreign  coimtry 
lex  situs.  are  to  be  referred  to  the  law  of  the  country  where  the  real 
estate  is  situate,((;)  there  can  be  no  doubt  that  the  decisions  in 
Elliott  V.  Mirito  and  Drvmimond  v.  DrwnimoTid  were  right.  The 
latter  case  was  indeed  cited  with  approval  by  Lord  Hatherley, 
in  a  case  which  went  comparatively  recently  before  the  House 
of  Lords.(^  In  Maxwell  v.  Maawdl,  a  domiciled  Englishman, 
by  a  testamentary  disposition  in  the  Scotch  form,  gave  certain 
real  estate  in  Scotland,  and  by  a  subsequent  will  in  the  English 
form,  after  declaring  that  the  trusts  of  his  present  will  should 
not  affect  the  Scotch  estate,  nor  put  to  his  election  any  person 
who  should  claim  under  both  instruments,  gave  the  residue  of 
his  estate  upon  trusts  for  sale  and  payment  of  *'  all  his  just 
debts ''  and  legacies.  He  subsequently  charged  the  Scotch 
estate  with  a  debt  of  ;^  14,000,  by  means  of  a  Scotch  heritable 
bond,  and  purchased  other  real  estate  in  Scotland,  which  passed 
by  intestacy  to  his  heir.  It  was  held,  first,  that  the  residuary 
estate  was  liable  to  payment  of  the  ^^  14,000  in  exoneration  of 
the  Scotch  estate — thus  adopting  the  interpretation  of  the  lex 
domicilii  as  to  the  expression  ''  all  my  just  debts  " — and  secondly, 
that  the  Scotch  heir,  who  took  something  under  the  will,  was 
not  bound  to  elect,  but  had  the  same  right  to  the  real  property 
that  he  would  have  had  if  there  had  been  no  will.  "  We  have 
not  here,"  said  Lord  Hatherley ,(e)  ''  a  case  like  that  of  Drum^ 
mond  V.  Drummond,  in  which,  there  being  a  charge  on  land  in 

(a)  JBal/our  v.  Secttf  6  Bro.  P.  C.  550 ;  5  Ves.  750 ;  B.C.  in  Brodie  v.  Barry, 
2  Ves.  &  B.  131.  {h)  Infray  chap.  vii.  "(iii.) 

(c)  Harrison,  v.  Harrison,  L.  R.  S  Ch.  346. 

\d)  Maxwell  y.  Maxxmll^  L.  R.  4  H.  L.  501 ;  S.  C.  sitb  roc.  Maxwell  v.  Hyslop, 
L.  R.  4  Eq.  407.  (e)  At  p.  514. 
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Scotland  which  was  the  debt  of  the  intestate,  and  there  being    Pabt  ii. 
also  personal  property  of  the  intestate,  the  property  of  the  in-  p^^p^^y. 
testate  was  administered  according  to  English  law,  England     cap.  vi. 
being  the  country  of  his  domicil.     There  the  Court  held  that  su^scession,  to 
the  person  himself — ^the  prcepositvs — had  expressed  no  intention,  immovables, 
but  had  left  his  property  to  be  disposed  of  as  the  law  might  Foreignlieir 
direct,  as  affecting  his  two  classes  of  property.     The  law  would  —when  put  to 
apply  his  Scotch  estate  according  to  the  existing  law  in  Scot-  ^^*  ®^«<^*'^"- 
land.     That  would  involve  the  necessity  of  the  Scotch  creditors 
taking  his  remedy  out  of  the  Scotch  estate,  and  the  necessity, 
therefore,  of  the  heir  to  the  Scotch  estate  bearing  that  burden ; 
and  the  consequence  would  be  that  the  person  entitled  to  the 
personal  estate  in  England  would  not  be  liable  to  bear  that 
charge,  which  would  primarily  be  a  charge  upon  the  Scotch 
estate.     But  here  we  are  dealing  with  a  testator's  intention^  as 
eoypressed  in  his  vrUV*     And  Lord  Westbury  says,  in  the  same 
spirit,(a)  "  Drummond  v.  DrummoTid  has  nothing  to  do  with  this 
case.      Drurmnoiul  v.  Drummond  was  nothing  more   than  an 
illustration  of  the  settled  principle,  that  real  estate  is  governed 
by  the  lex  loci.     The  Scotch  owner  of  the  estate  in  that  case 
took  it,  according  to  the  law  of  Scotland,  cum  oners''     The 
other  point,  with  regard  to  the  want  of  any  obligation  of  the 
Scotch  heir  to  make  election,  and  bring  his  land  into  hotchpot 
in  order  to  take  under  the  will,  was  similarly  decided  with  refer* 
ence  to  the  intention  of  the  testator.     An  heir  to  foreign  realty 
may  take  it  unconditionally  according  to  the  law  of  the  situs, 
and  nevertheless  share  under  an  English  will  which  was  in- 
>effectual  to  devise  it,  unless  it  appear  distinctly  from  the  terms 
of  the  will  that  the  testator  intended  that  he  shotdd  not  be  allowed 
to  do  so.{b)     In  Balfour  v.  Scott  (c)  there  was  an  intestacy,  so  that 
no  such  intention  could  be  suggested,  and  the  Scotch  heir 
accordingly  took  the  Scotch  land  according  to  Scotch  law,  and 
a  share  of  the  personalty,  as  next  of  kin,  according  to  English 
law.     So  in  Johnson  v.  Telfourd,(d)  it  was  held  that  an  heir  of 
Scotch  real  estate  was  not  put  to  his  election  by  general-  expres- 
sions, unless  it  was  clearly  to  be  collected  from  the  words  used 
that  the  testator  meant  to  pass  his  Scotch  estate  to  the  uses  intention  of 
of  the  will.     **  Where  the  testator  uses  only  general  words,"  ^^^^''^jy 
said  Sir  John  Leach,  ''  it  is  to  be  intended  that  he  means  those  bound  by. 

(a)  At  p.  519.  See  as  to  the  exoneration  by  personalty  of  real  estate,  MellUh  v. 
Valint,  2  J.  &  H.  194 ;  Bno  v.  Tatham,  3  De  G.  J.  k  S.  443 ;  and  17  &  18  Vict, 
c  113  (Locke  King*8  Act). 

(jb}  Harruon  y.  Marruonj  L.  K.  8  Ch.  342  ;  ante,  p.  223. 

(c)  2  Ves.  &  B.  131,  n. 

(it)  1  Russ.  k  My.  254 ;  and  see  Allen  v.  Anderson,  5  Hare  163. 

P 


226  FOREIGN  AND  DOMESTIC  LAW. 

Pabt  11.     general  words  to  be  applied  to  such  property  as  would  by  its 
HOPERTY.    j^j^|.^j,g  pj^g  ^y  j^jg  ^^^  j^^  ^  ^^Q  ^ggg  theroiii  expressed/' 

Cap.  VI.  ^n(j  tiiig  doctrine  was  expressed  in  Maxwell  v  MaxwdlXp)  where 
Suecemm  to  the  will  purported  to  devise  to  trustees  all  the  testator's  real 
immorahies,  ^^^  personal  estate  wheresoever  and  whatsoever.  It  was  invalid 
as  to  certain  Scotch  heritable  bonds — ^real  property  by  the  Scotch 
law — and  it  was  held  that  the  Scotch  heir  was  not  bound  to 
make  election.  Lord  Cranworth  said :  "  The  designation  of  the 
subject  intended  to  be  affected  by  the  instrument  in  general 
words  imports  primd  fade  that  property  only  upon  which  the 
instrument  is  capable  of  operating."  If  the  will  had  specifically 
devised  the  heritable  bonds  in  question,  the  question  would  of 
course  have  been  manifest,  and  the  Scotch  heir  could  not  have 
taken  them  in  opposition  to  the  will  at  the  same  time  that  he 
received  a  benefit  under  it.  This  was  actually  the  ground  of 
the  decision  in  Brodie  v.  BarryXb)  where  the  will  expressly 
devised  the  testator's  real  estate  in  Scotland,  although  it  was 
ineffectual  to  do  so,  and  the  Scotch  heir  was  of  course  put  to 
his  election. 

In  cases  of  intestacy,  it  is  apparent  that  these  considerations 
of  the  intention  of  the  deceased  owner  cannot  arise,  and  the 
proper  laws  will  therefore  be  left  to  operate  upon  immovable 
and  movable  property  respectively.  The  burdens  of  the  former, 
as  also  its  claims  to  exoneration,(c)  will  therefore  be  decided 
by  the  lex  sittis  ;  the  distribution  of  the  latter,  and  the  condi- 
tions under  which  those  entitled  may  share  in  it  (though  they 
may  also  be  the  heirs  of  foreign  immovables),  by  the  kx  domicilii 
of  the  intestate.(£0  It  is  hardly  necessary  to  say  that  when  the 
foreign  heir  elects  to  take  in  opposition  to  a  will  purporting  to 
deal  with  his  inheritance,  there  is,  quoad  the  foreign  land,  an 
intestacy,  though  the  will  remain  by  the  law  of  the  testator's 
domicil  as  to  the  movable  personalty.(6) 

It  has  been  held  that  the  proceeds  of  foreign  lands,  sold 
under  a  testamentary  trust  for  sale  admittedly  good  by  the  lex 
situs,  were  efioctively  disposed  of  by  the  will  under  the  law  of 
the  testator's  domicil,  though  not  in  accordance  with  the  lex 
situs  of  the  land.(/)  The  ground  of  the  decision  was  that  the 
proceeds  of  the  sale  of  land    in  a    foreign  country   were  to 

{a)  2  De  G.  M.  &  G.  705  (1852).    This  case  ie  cited  with  approval  by  Malins^ 
V.C.,  in  Maxwell  v.  Jlyslop,  L.  B.  4  £q.  415. 

(b)  2  Ves.  &  B.  131. 

(c)  Elliott  V.  MintOf  6  Madd.  16  ;  Bntmmon^  v.  Drummond^  2  Ves.  A  B.  131. 
(S)  Balfour  v.  Scoff ^  2  Ves.  &  B.  131  ;  S.  C,  6  Bro.  P.  C.  550,  ante,  p.  208. 

(e)  HarriBon  v.  Barrison^  L.  R.  8  Ch.  342.    As  to  succession  to  chattels  real, 
see  the  note  at  the  end  of  this  chapter,  p.  232. 

(/)  In  re  Piercy^  Whitwham  v.  Piercy  (1895),  i  Gh.  83. 
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be   regarded    as    moneVi   or    movable   personalty,  pure   and     Part  ll. 

simple.  PBOPEBTY. 

(vi.)  Assignment  of  Immovables  by  Bankruptcy, — It  is  said  by     ^ap.  vi. 
Wheaton  that  the   question  how  far  a  bankruptcy  declared  immwahUs^ 
under  the  laws  of  one  country  will  aflfect  the  real  and  personal  Bankruptcy. 
property  of  the  bankrupt  situate  in  another  State,  "  is  one  of  Assignment 
which  the  usage  of  nations,  and    the  opinions   of   civilians,  ^^  ^™™^^" 
furnish  no  satisfactory  solution.     Even  as  between  co-ordinate  bankruptcy 
States  belonging  to  the  same   common    empire  it  has  heen^^^^j, 
doubted  how  far  the  assignment  under  the  bankrii^)t  laws  of  tonal, 
one  country  will  operate  a  transfer  of  property  in  another.     In 
respect  to  real  property,  which  generally  has  some  indelible 
characteristics  impressed  upon  it  by  the  local  law,  these  diffi- 
culties are  enhanced  in  those  cases  where  the  lex  loci  rei  sitce 
requires  some  formal  act  to  be  done  by  the  bankrupt,  or  his 
attorney  specially  constituted,  in  the  place  where  the  property 
lies,  in  order  to  consummate  the  transfer."  (a)     The  difficulty, 
as  it  now  presents  itself  to  English  Courts,  is  rather  to  construe 
properly  the  provisions  of  the  statutes  relating  to  bankruptcy 
in  force  for  the  time  being,  so  as  to  understand  what  property  English 
they  affect  to  convey  to  the  trustee  or  assignee  of  the  bank-  q^JH^j^j^^ 
rupt.     The  old  Bankruptcy  Act  of  1849  was  limited  in  terms  convey 
(s.  142)  to  real  estate  in  "England,  Scotland,  or  Ireland,  ot^''''^'^^''^ 
any  of  the  dominions,  plantations,  or  colonies  belonging  to  her 
Majesty."     The  Act  of  1869  contained  no  such  express  limita- 
tion, nor,  on  the  other  hand,  anything  expressly  extending  to 
foreign  land.     By  the  last  Bankruptcy  Act  (1883)  (46  &  47 
Vict.  c.  52)  all  such  property  as  may  belong  to  or  be  vested  in 
the  bankrupt  passes  to  the  trustee  by  s.  44;  and  by  s.  168 
property  includes  "  money,  goods,  things  in  action,  land  and 
every  description  of  property,  whether  real  or  personal,  and 
whether*  situale  in  England  or  elsewhere.'*     So  far,  therefore,  as 
the  control  of  the  English  Court  can  reach,  and  with  reference 
to  the  rights  and  equities  of  persons  before  it,  it  will  consider 
that  foreign  land  belonging  to  the  bankrupt  is  to  be  treated  as 
passing  to  the    trustee;  and  it  would  seem  that,  under  the 
compulsory  powers  given  by  s.  24,  the  bankrupt  maybe  ordered 
to  execute  a  valid  conveyance  of  foreign  land  to  the  trustee, 
according  to  the  requirements  of  the  lex  situs.     But  it  is  clear 
that  the  Bankruptcy  Act  in  itself  cannot  operate  to  pass  the 
title  to  foreign  land ;  and  even  with  respect  to  colonial  land,  it 

(a)  See  as  to  the  persons  over  whom  English  bankruptcy  law  intends  to  assume 
jurisdiction,  the  cases  of  Qwke  v.  C.  A.  Vogeler  <h  Co.  (1901),  A.  C.  102.  Ex  parte 
JBlaiuj  12  Ch.  D.  522.    Hx  parte  Pearson  (1892),  2  Q.  B.  263  ;  infrd,  p.  319,  *^. 
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Part  II.  Q^iy  operates  to  pass  such  land  according  to  the  law  of  the 
—    '   colony  .(a)     That  is  to  say,  the  title  will  pass  if,  and  not  unless, 

^^^'  ^^'  the  law  of  the  colony  in  question  reoog^ses  the  effect  of  the 
imnwrahies—  English  bankruptcy  law  as  transferring  the  title  to  colonial 
Bankruptcy,   j^^^^      rjij^jg  j^  ^f  course  a  question  quite  distinct   from  the 

recognition  in  the  colonies  of  the  validity  of  a  discharge  granted 
under  an  imperial  bankruptcy  statute.(&) 

With  regard  to  the  suggested  power  under  s.  24  of  com- 
pelling a  bankrupt  to  execute  a  conveyance  of  foreign  land,  it 
had  been  held  under  the  Act  of  1849  ^^^^  ^  bankrupt  under 
an  English  commission  of  bankruptcy  could  not  be  compelled 
to  assign  his  foreign  real  estate  to  his  assignees,  though  it  was 
suggested  that  he  might  be  indirectly  obliged  to  do  so  by 
withholding  his  certificate.  The .  reasoning,  however,  of  Lord 
Selbome  in  Hannson  v.  Harrisan,(c)  already  quoted  on  a 
different  point,  seems  directly  applicable.  Unless  there  is  a 
personal  equity  affecting  the  owner  of  real  estate  situate 
abroad,  an  EngUsh  Court  cannot  claim  to  control  such  estate 
by  acting  on  him,  and  it  is  quite  clear  that  no  English  Court 
would  recognise  such  a  claim,  as  to  English  land,  by  the 
trustees  or  assignees  under  a  foreign  bankruptcy.  In  a  later 
case,(d)  Parke,  B.,  after  saying  that,  generally  speaking,  real 
estate  is  governed  by  the  lex  loci  rei  sitcc,  and  not  transferred  by 
an  assignment  according  to  the  law  of  the  domicil  of  the 
owner,  proceeded,  "  We  have  the  authority  of  Lord  Eldon  in 
Selkrig  v.  Davis,  in  the  analogous  case  of  an  English  commission 
of  bankruptcy,  that  a  bankrupt  cannot  be  compelled  directly 
to  assign  his  real  estate  to  his  assignees ;  and  though  there  are 
indirect  methods,  as  withholding  their  certificate,  or  by 
creditors  assigning  their  debts  to  others  in  order  to  obtain 
execution  against  the  real  estates,  neither  of  these  are  in  the 
power  of  the  assignees  as  such,  nor  would  the  first  of  them  seem 
to  be  in  any  case  properly  applied^  It  appears  clear,  however, 
that  under  the  present  Bankruptcy  Act  (1883)  the  express 
inclusion  of  land,  "  whether  situate  in  England  or  elsewhere  " 
(s.  168),  coupled  with  the  language  of  s.  44,  does  impose  such 
a  personal  duty  on  the  bankrupt.  That  section  provides  that 
the  bankrupt  "  shall  ....  execute  such  •  .  .  .  conveyances, 
deeds,  and  instruments,  and  generally  do  all  such  acts  and 
things  in  relation  to  his  property  and  the  distribution  of  the 

(a)  Ex  parte  Jt4tger9,  He  B<nutead,  i6  Ch.  D.  665. 
(A)  See  Ellis  v.  McUemy^  L.  R.  6  C.  P.  228,  and  infra^  chap.  viii. 
\c)  L.  R.  8  Ch.  342  ;  see  p.  189,  tupra. 

Id)  Cbckerell  v.  Dickens^  3  Moo.  P.  C.  98,  133;   see  also   Ejt  ^wr/p  Blakes^ 
I  Cox,  398. 
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proceeds  amongst  his  creditors,  as  may  be  reasonably  required     pabt  il. 
....  or  prescribed  ....  or  directed."     It  has  abready  been  ^^^^'^^' 
pointed  out  that  by  the  joint  operation  of  ss.  i68,  44,  foreign    Cap.  vi. 
land   is   included  in    the   definition    of    property   "  divisible  i,nm arables-- 
amongst  his  creditors  ; "  and  it  is  therefore  submitted  that  the  Bankruptcy, 
personal  equity  or  duty  attaches  on  the  bankrupt,  and  will  be 
enforced  in  a  proper  case. 

It  may  be  noticed  that  under  the  Scotch  Bankruptcy  Act 
(19  &  20  Vict.  s.  79)  the  bankrupt's  real  estate  in  England, 
Ireland,  or  other  British  Dominions,  vests  in  the  Scotch  trustee ; 
but  the  larger  definition  of  property  contained  in  the  English 
Act  was  not  extended  to  Scotland  by  the  Act  47  Vict.  c.  16, 
which  applied  certain  of  the  provisions  of  the  English  Bank- 
ruptcy Act,  1883,  to  the  sister  country.  By  the  Irish  Bank- 
ruptcy Act,  1857,  however,  all  a  bankrupt's  estate,  wherever 
situate,  is  vested  in  his  assignees ;  a  provision  which  is  not 
repealed  by  the  Irish  Bankruptcy  Act,  1872  (35  &  36  Vict. 

c.  58). 

With  regard  to  the  effect  attributed  in  England  to  a  foreign  Foreign 
bankruptcy,  so  far  as  land  is  concerned,  it  is  clear  that  no  ^^^^^ 
foreign  bankruptcy  law  will  pass  land  in  England  to  a  trustee  EngiiBhiand. 
or  assignee.  It  matters  not  for  this  purpose  whether  the 
bankruptcy  be  under  the  law  of  a  purely  foreign  State,  or  of  a 
colony  or  other  dependency  of  the  British  Crown.(a)  The 
proper  course  in  such  a  case  is  to  take  proceedings  in  the 
foreign  court,  where  the  bankruptcy  is  pending,  to  compel  the 
bankrupt  to  transfer  the  English  land  to  his  trustee  or 
assignee.(&)  So  far  as  English,  Scotch,  Irish,  and  other 
"  British "  Courts  are  concerned,  it  is  provided  by  s.  1 1 8  of 
the  Act  of  1883  that  ''they  shall  severally  act  in  aid  of  and 
be  auxiliary  to  each  other ;  and  an  order  of  the  Court  seeking 
aid,  with  a  request  to  another  of  the  said  Courts,  shall  be 
deemed  sufficient  to  enable  the  latter  Court  to  exercise,  in 
regard  to  the  matters  directed  by  the  order,  such  jurisdiction 
as  either  the  Court  which  made  the  request  or  the  Court  to 
which  the  request  is  made,  could  exercise  in  regard  to  similar 
matters  within  their  respective  jurisdictions  "  (s.  118).  Under 
this  section  an  order  has  been  made  in  England  in  aid  of  the 
Cape  of  Qood  Hope  Court  of  Bankruptcy. (c)  The  jurisdiction, 
however,  was  not  resisted ;  but  it  appears  open  to  grave  doubt 
whether  a  Cape  of  (rood  Hope  Court  is  ''  British  "  within  the 


{a)  Re  Levy's  Trusts,  30  Gh.  D.  119,  123. 
h)  Waits  y.  Binaley,  2X  Ch.  D^  674,  682. 
0)  In  re  Firhank^  £x  parte  Kniykty  4  Morellt  50. 
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Pj^vrj[L    memnmg  of  this  aecticm.     If  so,  it  mist  be  ako  Brkiah  for  the 
ooaYeise  of  the  case  then  before  the  Court,  which  implies  that 


Bankmptry. 


BiirhtB  in 

inunoTsbles 

acqairedby 


^^'  ^^  Parliament  intended,  by  the  Act,  1883,  to  e(»if er  jiorisdiction 
immarabUft^  upcHi  cooTts  in  colomes  like  the  Cape  of  Good  Hope  to  hear 
and  grant  applications  in  aid  of  T»!ng1i»li  banknzptcies»  and  to 
direct  the  officers  of  sach  colonial  courts  to  act  in  aid  of 
English  trustees  and  receirers.  It  is  not  probable  that  a 
Court  of  a  colonial  L^;&slatare  woald  consida*  itself  bound  by 
the  English  statute,  if  sach  a  case  was  brought  before  it ;  and 
the  more  natural  interpretation  of  Sw  118  of  the  Bankruptcy 
Act,  1883,  appears  to  be  that  it  was  intended  for  Scotch,  Irish, 
and  English  Courts^  and  also  for  such  other  British  Courts  as 
are  not  under  Legislatures  ol  their  own — e^^  the  local  courts 
in  the  Isle  of  Man  or  the  Channel  Islands^ 

(viL)    Alitnation  of  Immovable  Ftoperty  on  Marriage. — ^The 
nature  of  the  ri^ts  acquired  by  the  husband  and  wife  respee- 
tively  at  marriage  in  the  immoTables  of  the  other  is  decided 
absolutely,  according  to  English  law,  by  the  lex  situs.     Accord- 
ing to  StoryX''^)  "  it  may  be  affirmed  without  hesitation,  that 
independent  of  any  contract,  express  or  implied,  no  estate  can 
be  acquired  by  operation  of  law  in  any  other  manner,  or  to  any 
other  ext^it,  or  by  any  other  means,  than  those  prescribed  by 
the  lex  rm  sites.     Thus  no  estate  in  dowry,  or  tenancy  by  the 
eurtesy  ....  can  be  acquired,  except  by  such  persons,  and 
under  such  circumstances,  as  the  local  law  presenbea"     West- 
lake  says  that  on  this  point  thoe  is  no  doubt  but  that  in  Eng- 
land  the  Ux  sit-uis  would    prevail,  as  it    does  in  Amorica^d) 
Against  it  has  been  set  up  by  foreign  jurists  the  claim  of  the 
law  of  the  matrimonial  domicil,  on  the  ground,  among  others^ 
that   the    presumed  intention  of    the  parties  was  that  their 
mutual  rights  should  be  r^ulated  by  that  law;(c')  though 
eren  those  who  maintain  this  view  do  not  ccmtoid  that  the  law 
of  the  matrimonial  domicil  can  prevail  as  to  any  of  these  rights 
in  direct  opposition  to  any  prohibition  or  restriction  imposed 
by  the  lex  situs.     It  has  also  been  suggested  that  the  law  of 
the  place  where  the  marriage  is  celebrated  is  the  proper  one 
to  govern  the  rights  of  husband  and  wife  respectively  in  all  the 
property,  movable  and  immovable,  of  the  other ;  and  Lord 
Meadowbank,  in  1814,  used  language  in  a  Scotch  case  which 
has  been  quoted  in  support  of  such  a  view.     "  When  a  lady  of 
fortune  having  a  great  deal  of  money  in  Scotland,  or  Stock  in 
the  banks  or  public  companies  there,  marries  in  London,  the 

(a)  Conflict  of  Laws,  §§  44^  454*  W  PHt.  Int  Lam.  §  95. 

(c)  Story,  Conflkt  ai  Laws,  §  449  J  W«ttok^  PriT.  Int.  Law,  §  369. 
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whole  property  is  ipso  jure  her  husband's.     It  is  assigned  to     pabt  ii. 
him.     The  legal  asstgnment  of  a  marriage  operates  without  regard     ^^^^^^^' 
to  territory  all  the  loorld  over,'\a)     In  Selkrig  v,  Davis,(b)  however,     Cap.  vi. 
Lord  Eldon  Umited  the  doctrine  here  laid  down  to  personal  jmmof>ahie$— 
property,  and  it  is  beyond  a  doubt  that  as  to  realty,  at  any  rate,  Marriage, 
it  is  unsound.     The  question  as  to  the  proper  law  to  regulate 
the  effect  of  marriage  on  the  movable  property  of  the  husband 
and  wife  will  be  discussed  subsequently. 


SUMMARY. 

ALIENATION    OF    IMMOVABLE    PROPERTY    BY   ACT   OF    LAW. 

(v.)  SiLccession  on  Intestacy. — ^The  lex  situs  determines  the  heir ; 
and  the  English  law,  speaking  as  the  lex  sUtis,  requires  that  he  p.  89. 
should  be  legitimate  not  only  according  to  its  own  rules,  but  p.  222. 
by  the  law  of  his  domicil  also. 

The  burdens,  liabilities,  and  claims,  of  immovable  property  p.  223. 
in  the  hands  of  the  heir,  in  the  absence  of  any  equity  arising 
from  trust  or  contract,  depend  upon  the  lex  situs. 

But  the  conditions  under  which  the  heir  of  foreign  land  may  pp.  224-226. 
share  in  the  (movable)  personalty  of  the  intestate,  depend  upon 
the  law  of  the  intestate's  domicil,  and  not  upon  the  lex  situs  of 
the  foreign  land. 

These  rules,  in  cases  of   intestacy,  are  invariable,  because  p*  226. 
there  can  be  no  demonstration  of  the  intention  of  the  owner 
that  the  foreign  land  should  either  bear  or  be  exonerated  from 
any  particular  debts,  as  there  may  be  when  a  testamentary 
disposition  has  been  made. 

(vi.)  Transfer  on  Bankruptcy. — Under  an  English  bankruptcy,  pp.  227-229. 
the  English  bankruptcy  law  regards  as  passing  to  the  trustee 
all  the  movable  and  immovable  property  of  the  bankrupt, 
wherever  situate.  And  though  the  English  bankruptcy  law 
cannot  pass  the  title  (unless  in  a  case  where  the  lex  situs  gave 
it  that  effect),  yet  the  Bankruptcy  Act,  1883,  appears  to  impose 
a  personal  duty  on  the  bankrupt  to  execute  a  proper  conveyance 
of  foreign  land  to  his  trustee,  which  duty  the  English  Court 
has  power  to  enforce. 

In  the  case  of  a  foreign  bankruptcy,  the  English  Courts  will  pp-  229, 230. 
not  regard  the  title  to  English  land  as  passing  to  the  trustee. 
The  proper  course  is  to  apply  to  the  foreign  Court  where  the 

(a)  Royal  Bank  (if  Scotland  v.  Cuthbert^  i  Rose,  481.  W  2  Rose,  97. 


Cap.  VI. 
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Pbopkbtt    ^^^™P^^y  ^  pending,  to  direct  the  bankrupt  to  execute  a 

conveyance  according  to  English  law. 

(vii.)  Transfer  on  Marriage. — The  rights  of  husband  and  wife 

p.  23a  ii^  and  to  the  English  immovables  of  either  are  decided  by 

English  law,  as  the  lex  situs,     Serrible,  the  lex  situs  has  an  equal 

claim  to  prevail  when  the  situation  of   the   immovables  is 

foreign,  whatever  the  matrimonial  domicil. 


NOTE  TO  CHAPTER  VI, 

ON   LEGITIMACY   FOB  THE  PUBPOSES  OF  SUCCESSION   TO  ENGLISH 

LEASEHOLDS. 

It  is  settled,  by  the  decisions  in  Frtke  v.  Carhery^{a)  Duncan  v. 
Zato«on,(6)  and  kindred  cases,  that  leaseholds  are  immovables,  and  not 
movaiblesj  for  the  purposes  of  Private  International  Law,  although  they 
are  personal  estate  by  English  Law.  The  classification  of  property  into 
immovables  and  movables  is  therefore  not  po-ex tensive  with,  and  does 
not  correspond  to,  the  English  classification  into  real  and  personal.  The 
latter  classification  is  peculiar  to  English  law,(c)  and  the  maxim, 
"  mobilia  sequuntur  personcNn,*  cannot  be  correctly  applied  to  it.  It  is 
further  established  by  Duncan  v.  Lawson,  that  English  leaseholds  being 
immovables,  the  succession  to  them  is  regulated  by  English  law — t.e., 
by  the  English  Statute  of  Distributions — whatever  the  domicil  of  the 
intestate.  This  obviously  implies  the  general  proposition  of  which  it  is 
only  a  special  application,  that  the  succession  to  immovables  is  regulated 
by  the  lex  rei  sitce. 

It  is  proposed  to  consider  here  whether  or  not,  for  the  purpose  of 
succession  to  this  kind  of  immovables,  English  law  requires  that  the 
next  of  kin,  whom  it  designates  as  successors,  should  fulfil  any  other 
condition  but  that  of  legitimacy  by  the  law  of  their  domicil. 

A  simple  illustration  will  present  the  difficulty  in  a  concrete  form. 
A.,  a  domiciled  Englishman,  dies  intestate,  possessed  of  English  free- 
holds, English  leaseholds,  and  English  goods.  He  has  no  kindred 
except  a  nephew,  a  brother's  son,  bom  before  wedlock  in  Scotland  of 
parents  there  domiciled,  but  legitimised,  per  subsequens  maXrvmoniwm^ 
according  to  the  law  of  the  domicil.  Now  it  is  beyond  all  question  that 
this  child  is  not  the  heir  to  the  English  freeholds,  because,  although 
legitimate  in  the  eye  of  the  English  law  (following  the  lex  domicilii),  yet 
it  IB  also  the  English  law  that  no  one  can  succeed  to  English  freeholds 
who  was  not  bom  in  wedlock.((£)     It  is  also  established  by  the  decision 

{a)  16  £q.  461  ;  afitty  p.  203. 
'   {h)  41  Ch.  D.  394  ;  antcj  p.  203.    Fepin  v.  Brvyere  (1900)  2  Ch.  504  ;  De  Fog<U' 
tAeroi  v.  Dupart,  ii  L.  B.  Ir.  123.  .  {c)  Jannaii  on  Wills,  vol.  i.  p.  4,  n. 

{d)  It  will  be  see  by  reference  to  the  judgment  of  James,  L.J.,  in  OoodmaiCs 
Tnuts,  17  Ch.  D.  at  p.  29S,  that  this  is  the  effect  of  the  decision  in  Birtwhi$tle  v. 
Vardill. 
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of  the  Court  of  Appeal  in  Goodman's  Trusts  (a)  (overruling  Jessel,  M.R.),     Pabt  II. 

!•       Property 
that  this  child  is  entitled  to  succeed  to  the  goods  or  pure  personalty  in        __ 

England  ;  because  English  law  in  general,  and  the  Statute  of  Distribu-     cap.  VI. 

tions  in  particular,  adopts  the  law  of  the  domicil  of  the  person  in  ques- 

tioii  in  deciding  as  to  his  legitimacy.  The  remaining  question  is,  Whether 

or  not  the  child  can  succeed  to  the  leaseholds  ?    To  this  question  no 

satisfactory  answer  has  yet  been  given. 

The  argument  in  support  of  the  proposition  that  such  child  is  excluded 
from  the  leaseholds  may  be  presented  in  the  following  form — ^almost,  in 
appearance,  a  perfect  syllogism  : — 

(A)  No  one  can  succeed  to  English  immovables  who  was  not  bom  in 
wedlock.(6) 

(6)  English  leaseholds  are  English  immovable&(o) 
Therefore  a  child  not  born  in  lawful  wedlock  cannot  succeed  to  English 
leaseholds. 

Of  these  two  propositions,  6.  is  of  comparatively  recent  date,  but  in 
principle  it  appears  impregnable.  In  Frtke  v.  Cwthwy  (c?)  it  was  held 
that  the  Thellusson  Act  applied  to  English  leaseholds  of  a  testator 
domiciled  in  Ireland,  although  that  Act  is  not  operative  there.  "  Land,'' 
said  Lord  Selbome,  ''  whether  held  for  a  chattel  interest  or  held  for  a 
freehold  interest,  is  in  nature,  as  matter  of  fact,  immovable  and  not 
immovable.  The  doctrine  "  (mo&t/ta  wquuniur  personam)  ''  is  inapplic- 
able to  it."  It  is  obvious  that  the  lex  rei  sites  must  be  the  law  to 
decide  what  is  immovable  and  what  is  movable,  inasmuch  aa  it  has  the 
exclusive  power  of  enforcing  its  view,  and  there  is  a  consensus  of  opinion 
to  this  effect.(e) 

Independently  of  the  decision  in  Freke  v.  Carben/j  there  was  no  want 
of  dicta  going  further  than  this,  and  asserting  the  right  of  the  lex  rei 
sites  to  regulate  the  succession  to  leaseholds  on  this  veiy  ground.  In 
Jarman  on  Wills  (/)  it  is  said,  ^'  leaseholds  for  years,  though  they  are 
with  us  transmissible  as  personal  estate,  are  governed  by  the  lex  lociy 
and  do  not  follow  the  person ;  so  that  if  an  Englishman  domiciled 
abroad  dies  possessed  of  such  property,  it  will  devolve  according  to  the 
English  law."(^)  Westlake  (§  147)  says,  ^^  Interests  in  land  which  are 
limited  in  duration,  whether  for  terms  of  years,  for  life,  or  otherwise ; 

(fl)  17  Ch.  D.  266.  (V)  Birttohutle  v.  VardilL 

{c)  Duncan  v.  ZawMUj  41  Ch.  D.  394  ;  Fepin  v.  Bruyere^  2  Ch.  504 ;  De  Fogas- 
iierat  v.  Duport^  11  L.  R.  Ir.  123. 

(d)  i6£q.  461. 

\e)  Story,  Conflict  of  Laws,  2nd  ed.  §  447 ;  Westlake,  §  146 ;  Bueeleueh  v.  Hoars^ 
4  Madd.  467  ;  Harrison  v.  Harrison^  8  Ch.  ^pp.  342,  346. 

(/)  3rd  ed.  vol.  i.  p.  4,  n.  («). 

Q)  It  is  true  that  this  conclusion  is  questioned  by  the  editors  of  Jarman,  who 
cite  some  dicta  in  support  of  the  other  view :  Jarm.  Byth.  Conv.  vol.  xi.  p.  15 
(3rd  ed.)  ;  Deane  on  Wills,  p.  15  ;  Price  v.  DewhurH,  4  My.  &  Cr.  81  ;  Jerningkam 
V.  Herbert^  4  Russ.  388  ;  Psarnuiin  v.  Tun$$^  2  Qiff.  136.  It  is,  however,  submitted 
that  these  authorities,  though  some  of  them  say  that  it  is  for  the  English  law,  when 
the  lex  rei  sitte^  to  distinguish  between  real  and  personal  property,  are  none  of 
them  inconsistent  with  the  principle  that  it  is  also  its  function  to  distinguish 
between  movables  and  immovables.  They  were  all  cited  in  the  argument  in 
Frehe  v.  Carheryj  and  see  now  the  cases  cited  #vprd,  note  (r). 
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Pabt  XL     interests  in  land  which  are  limited  in  their  nature,  ....  servitudes, 

PsopEBTT.    charges,  liens,  and  all  other  dismemberments  of  the  property  io  land, 

Cap.  VI.     ^'^^  immovables  as  weU  as  the  land  itself."    Upon  this  state  of  the 

authorities,  it  was  very  recently  decided  by  Mr.  Justice  Kay,  in  Duncan 

V.  Law8on,(a)  that  the  lex  loci  governed  the  devolution  of  all  immobilia, 
including  leaseholds  as  well  as  the  real  estate  in  the  English  sense  of 
the  term :  and  therefore  that  the  English  Statute  of  Distributions  was 
the  law  which  must  designate  the  persons  entitled  to  succeed  to  English 
leaseholds  left  by  an  intestate  domiciled  in  Scotland.  The  same  prin- 
ciple has  been  adopted  by  the  Irish  Courts  in  In  the  Goode  of  GeiUili  (b) 
and  De  Fogasaieraa  v.  Duport.{c)  The  general  rule,  therefore,  that  lease- 
holds are  immovables,  for  all  pur^ioses,  including  succession  under  a 
will  or  on  intestacy,  appears  firmly  established. 

It  remains  to  consider  the  other  premiss  or  proposition  of  the  syllo- 
gistic argument  stated  above — viz.,  that  no  one  can  succeed  to  English 
immovables  who  was  not  born  in  wedlock.  Is  this,  without  quilifica- 
tion  01'  exception,  the  English  law  ?  It  depends,  if  it  is,  upon  the 
authority  of  Birtwhietie  v.  VardiUy{d)  and  upon  that  alone;  but  it 
must  be  remembered  that  the  decision  in  question  was  a  judgment  of 
the  House  of  Lords,  after  taking  the  opinion  of  the  judges ;  and  a 
reference  to  the  words  of  James,  L.J.,  in  Goodman's  Truei8{e)  will 
show  that  no  attempt  to  shake  the  authority  of;  that  judgment  is 
likely  to  succeed.  Whatever  that  case  decided  is  law,  and  will  be  law 
unless  altered  by  Act  of  Parliament. 

Now  the  actual  decision  in  BirtwhisUe  v.  VardiU  was,  that  the  eldest 
son  boi  n  in  Scotland  before  marriage  of  parents  domiciled  there,  though 
by  Scotch  law  legitimate  per  eubaeqiiene  matrimonium,  was  not  capable 
of  taking  land  in  England  as  heir  of  his  father.  "  In  that  judgment,'' 
says  James,  L.J.,(/)  ^*  there  are  two  distinct  propositions  clearly  and 
distinctly  enunciated.  The  first  was,  that  the  claimant  was  for  all 
purposes  and  to  all  intents  legitimate.(^)  The  second  was,  that  such 
legitimacy  did  not  necessarily,  and  did  not  in  fact  in  that  case,  include 
heirship  to  English  land.  .  .  .  What  tlie  assembled  judges  said  in 
jDoe  V.  VardiU,  and  what  the  Lords  held  was,  that  the  case  of  heirship 
to  English  land  was  a  peculiar  exception  to  the  rights  incident  to  that 
character  and  status  of  legitimacy,  which  was  admitted  by  both  judges 
and  Lords  to  be  the  true  character  and  statiLS  of  the  claimant.  It  was 
only  an  additional  instance  of  the  many  anomalies  which  at  that  time 


(a)  41  Ch.  D.  394.  (If)  Ir.  Bep.  9  Eq.  541. 

(c)  L.  R.  Ir.  123.  id)  7  CI.  &  F.  895. 

le)  17  Ch.  D.  at  p.  299. 

(/)  Goodman's  Tnutt,  17  Ch.  D.  at  p.  298. 

(y)  Thi8  acceptance  of  the  general  principle,  that  the  legitimacy  of  every  man 
depends  upon  the  law  of  the  domicil,  ¥ra8  regarded  by  Lord  Cranworth  in  S/ulw  v. 
Gouldj  L.  B.  3  H.  L.  p.  70,  as  rather  in  the  nature  of  an  obiter  dictum  in  VardUVi 
Cote,  Though  established  in  Scotch  cases,  there  was  a  want  of  express  English 
authority  upon  it  until  OoodmaiCt  Trusts  was  decided,  the  judgments  in  which 
virtually  overrule  Boyes  v.  Bedale,  i  H  &  M.  798,  a  decision  of  Wood,  V.C.,  certainly 
inconsistent  with  the  general  principle  referred  to.  It  has  since  been  expressly 
adopted  by  the  English  Courts,  both  with  regard  to  devises  of  immovables  (/n  re 
Grey  (1892),  3  Ch.  88)  and  bequests  of  movables  (Androe  v.  Androe^  24  Ch.  D.  637). 
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affected  the  descent  of  land.  .  .  .  The  English  heirship,  the  descent  of     part  II. 
English  land,  required  not  only  that  the  man  should  he  legitimate,  but   Fbopertt. 
as  it  were  porphyro-genitus,  bom  legitimate  within  the  narrowest  pale     Q^p  yj^ 

of  English  legitimacy.     Heirship  is  an  incident  of  land,  depending  on 

local  law,  the  law  of  the  country,  the  county,  the  manor,  and  even  of 
the  particular  property  itself, /orma  doni^ 

The  language  in  which  James,  L.J.,  thus  summarises  the  effect  of 
BirtwhisUe  v.  VardiU  has  been  set  out,  because  there  can  be  no  doubt 
that  at  first  sight  it  does  appear  to  be  almost  coincident  with  the 
proposition,  that  no  one  can  succeed  to  English  immovables  who  was 
not  bom  in  wedlock,  so  f ulfiilling  the  condition  which  was  unfulfilled  in 
that  case.(a) 

It  has  already  been  shown  that  leaseholds  are  immovable  and  that 
''  immovables ''  is  only  a  phrase  which  expresses  legal  interests  in  land. 
And  if  the  doctrine  of  BirtwhisUe  v.  VardiU  applies  to  all  English 
immovables — i.e.,  to  aU  interests  in  English  land — ^then  it  seems 
impossible  to  escape  from  the  conclusion  of  the  syllogistic  argument 
which  was  formulated  above.  The  harshness  of  the  proposition,  that 
the  Scotch  (legitimised)  nephew  whose  case  is  being  considered  could 
take  the  pure  personalty,  but  not  the  English  leaseholds,  of  his  intestate 
unde  is  very  apparent ;  and  Mr.  Dicey,  in  a  note  on  the  subject,(&) 
draws  attention  to  the  point  as  still  capable  of  discussion. 

Shortly  stated,  it  is  submitted  that  the  answer — if  it  be  an  answer 
— to  the  argument  which  has  been  presented  above  against  the  right 
of  the  imaginary  Scotch  nephew  to  the  English  leaseholds,  is  that 
Birtwhistle  v.  VardiU  does  not  apply  to  all  English  immovables,  but  only 
to  hereditamenta.  If  so,  the  Scotch  claimant  need  only  be  legitimate  by 
the  law  of  his  domicil,  and  the  further  condition  that  he  should  have 
been  also  bom  in  wedlock,  which  was  required  in  Birtwhistle  v.  VardUly 
has  no  application. 

The  question  to  be  answered,  therefore,  is,  whether  the  decision  of 
the  House  of  Lords  in  BirtwhisUe  v.  VardiU  applies  to  all  immovables, 
or  only  to  hereditaments.  Upon  this  the  first  obvious  remark  is,  that 
inasmuch  as  the  claim  in  that  case  was  to  succeed  as  heir  to  English 
land,  the  actual  decision  was  with  respect  to  hereditaments;  and  if 
larger  language  than  was  necessary  for  this  decision  was  used,  so  much 
of  it  as  had  a  wider  application  was  necessarily  obiter  diottwi.  The 
language  in  which  James,  L.J.,  summarisets  this  judgment  has  already 
been  quoted,(c)  but  repetition  may  be  excused  here.  ''  What  the  Lords 
held  was  that  the  case  of  heirship  to  English  land  was  a  peculiar 
exception  to  the  rights  incident  to  the  character  and  status  of  legiti- 
macy. ...  It  was  only  an  additional  instance  of  the  many  anomalies 
which  at  that  time  affected  the  descent  of  land.  .  .  .  But  in  this  par- 

(a)  Although  Lush,  L.J.,  dissented  from  the  refit  of  the  Court  in  the  case  of 
OoodmafCs  li^usti^  from  which  the  above  language  of  James,  L.J.,  is  taken,  yet  it 
must  be  remembered  that  his  dissent  was  on  the  ground  that  he  wished  to  narrow, 
not  the  operation  of  the  leas  ret  ritay  but  the  operation  of  the  lex  domiciliu 

ijb)  Law  Quarterly  Review,  Oct  1889,  p.  443. 

(c)  Ooodman't  Truits,  17  Ch.  D.  298. 
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Past  II.  ticular  case  the  exception  is  at  all  events  plausible.  The  English 
Pboperty.  heirship,  the  descent  of  English  land,  required  not  only  that  the  man 
Cap.  VI.  should  be  legitimate,  but  as  it  were  porphyro-genittts,  bom  within  the 
narrowest  pale  of  English  legitimacy.  Heirship  is  an  incident  of  land, 
depending  on  local  law,  the  law  of  the  country,  the  county,  the  manor, 
and  even  of  the  particular  property  itself,  the  forma  doni.  Kinship  is 
an  incident  of  the  person,  and  universal." 

The  words  which  have  been  italicised  in  the  above  quotation  show 
clearly,  it  is  submitted,  that  James,  L.J.,  at  any  rate,  would  not  have 
regarded  the  decision  in  VardilTs  Case  as  applicable  to  any  interests  in 
land  other  than  hereditaments.  It  is  true  that  Lush,  L.  J.,  the  dissenting 
member  of  the  Court,  uses  the  looser  expression  ''  for  the  purpose  of 
succession  to  real  estate, "(a)  but  there  is  not  a  word  in  his  judgment  to 
show  that  that  learned  Judge  meant  ^'  real  estate  "  to  include  chattels 
real,  or  used  the  word  '*  succession  "  in  any  larger  sense  than  that  of 
heirship.  Turning  from  the  modem  interpreters  of  BiriwhisUe  v.  VardiU 
to  the  case  itself,  upon  what  is  the  whole  argument  against  the  claimant 
based  ?  It  will  be  found  that  it  rests  upon  the  Statute  of  Merton.(6) 
That  enactment  arose  from  a  proposition  by  the  clergy  at  the  Parlia- 
ment of  Merton  to  recognise  legitimisation  per  suhsequsTis  nuUrinumiwin, 
in  accordance  with  the  doctrine  of  the  Church.  "  Bogaverunt  omnes 
Episcopi  magnates,  %U  oonsentirenty  qtu>d  nati  ante  matrimonitbm  essent 
legitimt,  sicut  iUi  qui  nati  sunt  post  matrimoniumy  quantum  ad  succes- 
sionem  hereditariam,  quia  eoclesia  tales  hahet  pro  legitimis.  Et  omnes 
Comites  et  Bwrones  und  voce  responderunt,  quod  nolunt  leges  AngUas 
mutare,  quce  usitaUs  sunt  ae  approhaUe^  It  would  be  difficult  to  find 
words  which  more  precisely  limited  the  doctrine  to  hereditaments,  than 
those  employed  in  the  Statute  itself — "  quantum  ad  sucoessionem  heredi- 
tariamJ*  It  has  been  said  that  this  statute  was  only  declaratory  of  the 
Common  Law.  That,  of  course,  appears  from  the  language  used ;  but 
it  only  declares  the  law  " qtumtuvn  ad  sucoessionem  hereditariam"  and 
if  the  same  law  exists  with  respect  to  succession  to  chattels  real,  it 
must  be  sought  for  elsewhere  than  in  the  Statute  of  Merton.  Refer- 
ence to  the  other  authorities  cited  in  VardilTs  Case  to  support  the 
doctrine  of  the  Statute  of  Merton  lend  little  assistance.  Ducange 
{sub  voc,  Zegitimalio)  certainly  uses  the  larger  expression,  *^  quoad 
suocessionem  in  bona  paiema/'  but  quotes  for  this  chiefly  {^^  prcesertim  ") 
the  Statute  of  Merton  itself.  Bracton(o)  is  also  cited,  where,  speaking 
of  nati  ante  ma,trimonium^  he  says,  '^  ad  omiies  actus  legitimos  idonei 
reputantur  ,  ,  ,  ad  ea  vero  quce  pertinent  ad  regnum,  non  sunt  legitimij. 
nee  hasredes  judicantury  quod  parentibus  suooedere  possu/nt,  propter  oon- 
suetudinem  regni,  quce  se  hahet  in  contra/rium,^*  It  may  be  suspected 
that,   ^^ quod  parentibus^'  is  an  error  for  ^^qui  parentibus ;'\d)  but, 

{a)  17  Ch.  D.  at  p.  284.  {b)  ao  Hen.  III.  c.  9. 

{c)  Lib.  il.  c.  29,  8. 4. 

(d)  The  version  of  the  same  words  in  Fleta  (i.  15, 3)  is  *^  nee  parentibus  succedere 
poterunt  ut  heeredes."  It  is  true  that  ^'qui  parentibus/*  &c.,  would,  strictly 
speakingf  require  '^possint"  for  "possunt,"  but  this  is  perhaps  expecting  too 
much  of  Bracton. 
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however  this  may  be,  the  whole  passage  is  plainly  confined  to  "  hasredei^**     Part  II. 
and  is  a  singular  parallel  to  the  language  of  James,  L.J.,  already  cited    ^^opertt. 
from  Goodman's  TrutU,     The  titles  of  the  sections  of  the  chapter  in     cap.  VI. 

Bracton,  from  which  the  quotation  is  taken,  further  indicate  that  the 

whole  is  a  mere  expansion  of  the  phrase,  "  haires  et  JUiua  est  quern 
nuptioR  demoneirafU,  (a)  Forteecue,(5)  after  pointing  out  that  both  by 
the  civil  law  and  the  law  of  the  Church,  ante-nati  are  legitimate,  says, 
merely,  '*  The  law  of  England  does  not  admit  children  bom  before 
matrimony  to  take  by  heirship.*^  Fleta  (c)  has  already  been  referred  to 
as  virtually  identical  with  Bracton,  but  it  is  worth  noticing  that  in 
another  passage  the  same  author  uses  larger  language  *'  {Ante  naU) 
quoad  eucceseionem  in  bona  paiema  secundum  consueiiudinem  Anglice 
Ulegiiimi  et  baeiardi"{d)  It  will  be  seen,  however,  that  in  the  very 
same  chapter  the  author  declares  the  law  of  the  Church  to  be  otherwise, 
and  it  is  difficult  to  reconcile  the  context  with  the  idea  that  bona 
paiema  included  chattels. 

The  older  authoiities  have  been  briefly  reviewed,  because  most  of 
them  were  cited  in  support  of  the  Statute  of  Merton  in  the  case  of 
Birtwhietle  v.  Vardill;  but  since  the  decision  of  the  Court  of  Appeal  in 
Goodman's  Trusts,(e)  it  would,  of  course,  be  idle  to  rely  on  the  words 
of  Fleta  or  Ducange  in  order  to  show  that  ante-nati  cannot  inherit 
personalty.  The  judgment  of  Lush,  L.J.  (dissent,),  in  Goodman's 
Trusts  contains  all  that  can  be  said  in  support  of  such  a  doctrine,  but 
it  was  finally  rejected  by  the  Court ;  and  it  is  now  submitted  that 
there  are  now  no  authorities  left  from  which  a  similar  disability  can  be 
deduced  with  respect  to  chattels  reaL  So  far  as  the  attempt  to 
examine  the  grounds  of  Birtwhistle  v.  Vardill  has  been  successful,  that 
decision  would  seem  to  be  confined,  as  the  Statute  of  Merton  beyond 
doubt  was,  to  estates  of  inheritance  in  land.  The  conclusion  which 
the  author  finaUy  submits  is,  that  there  is  nothing  to  prevent  the 
application  of  the  principle  of  Goodman's  Trusts  to  English  leaseholds, 
or  to  require  anything  more  of  the  next-of-kin  for  the  purposes  of  such 
succession  than  that  he  should  be  legitioukte  by  the  lex  domicilii^  in  the 
sense  elsewhere  discussed. (/) 

(a)  Bracton,  ii.  29,  B.  3.  {b)  De  Land.  Leg.  Angl.  cap.  39. 

{c)  Lib.  i.  15,  3.  {d)  Fleta,  lib.  vi.  39,  4. 

{e)  17  Ch.  D.  298.  (/)  In  re  Grore,  40  CIl  D.  216. 
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PABT II.  CHAPTER  Vn, 

Pbopbbty. 


Cap.  VII.  MOVABLE    PERSONAL   PROPERTY. 

(L)  Jurisdiction  as  to  Movable  Personal  Property. 

Moyabies       It  has  been  already  noticed,  while  treating  of  the  principle 

propei^dis-  ^^^  ^^  ^  ^^  ^^  ^^  which  must  decide  what  does  and  what 
tinguished.  does  not  fall  within  the  category  of  real  or  immovable  estate,(a) 
that  the  English  classification  of  all  property  into  real  and 
personal  does  not  correspond  exactly  with  that  adopted  by 
foreign  jurists  and  systems  of  jurisprudence  which  are  founded 
on  the  civil  law,  and  that  an  ambiguity  is  consequently 
mvolved  in  the  use  of  the  words  personal  and  movable  as 
synonymous.  The  comparatively  modem  nature  of  chattel 
interests  in  land,  which  were  unknown  to  the  feudal  system, 
and  could  not  conveniently  be  subjected  to  its  rules,  caused 
them  to  be  classed  with  the  only  other  kind  of  property  then 
recognised  by  the  law,  goods  and  chattels;  being  given  the 
distinguishing  name  of  chaUels  real,  inasmuch  as  they  were  said 
to  "  savour  of  the  realty ."(&)  But  though  such  chattel  interests 
are  still,  strictly  speaking,  personal  property,  they  are  so  merely 
in  name,  and  only  in  the  contemplation  of  the  English  law ; 
and  are  governed,  like  other  immovables,  by  the  lex  loci  rei 
sitce  only .(c)  It  will  be  shown  directly  that  personal  estate 
generally  is  governed  by  the  law  of  the  domicil  of  the  owner ; 
but  this  is  so,  not  by  any  special  law  of  England,  but — as 
Lord  Selbome  expresses  it  in  the  case  just  cited — by  the 
deference  which,  for  the  sake  of  international  comity,  the  law 
of  England  pays  to  the  law  of  the  civilised  world  generally. 
But  this  general  law  only  applies  the  law  of  the  domicil  to 
such  personal  estate  as  comes  within  its  category  of  movables 
according  to  the  maxim  "  mobilia  sequuntur  personam,"  on  which 
it  is  based.  Consequently  the  comity  of  nations  does  not 
demand  that  England  should  concede  the  control  of  English 
chattels  real  to  the  law  of  the  domicil  of  the  owner,  simply 

(a)  Supra,  pp.  202  seq.  (If)  Williams,  Personal  Property,  p.  2. 

(0)  Jarman  on  Wills,  vol.  i.  p.  4  n.;  Frcke  v.  Lord  Carbery,  L,  R.  16  £q.  461. 
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because  English  law  chooses   to  include  such  chattels  under     Part  II. 
the  classification  of  personal  property,  and  it  muat  be  borne  in    ^*®^''^* 
mind  throughout  that  in  fact  such  a  concession  is  not  made.(a)    Cap.  yii. 
As  the  term  "  movables  "  is  not  one  familiar  to  English  law,  jfovahles-^ 
it   has  been  thousfht  better  to  retain   the  Ensrlish  olassifica-  JurUdicHon. 
tion  of    real  and  personal    property  while  treating    of   this 
subject ;  but  what  is  subsequently  said  as  to  the  law  which 
governs  personal  property  does  not  extend  to  chattel  interests 
in  reality,  and  must    be  considered    as  applicable  to  chattels 
personal  alone. 

With  regard,  then,  to    all   personal   property  other    \hsxi  MdHiia 
chattels  real,  a  rule  very  different  to  that  which  obtains  with  ^^m, 
regard   to  "immovables"    prevails.      In  the  words  of   Lord 
Selborne,(6)   "  The  maxim  of  the  law  of  the  civilised  world  is, 
mobilia   sequuntur  personam,  and  is  founded  on  the  nature  of 
things.     When  mobilia  are  in  places  other  than  that  of  the 
person  to  whom  they  belong,  their  accidental  situs  is  disregarded, 
and  they  are  held  to  go  along  with  the  person."     The  same 
principles  were  laid  down  by  Lord  Loughborough  in  a  judgment 
cited  with  approbation  by  Story.(c)     '*  It  is  a  clear  proposition, 
not  only  of  the  law  of  England,  but  of  every  country  in  the 
world  where  law  has  the  semblance  of  science,  that  personal 
property  has  no  locality.     The  meaning  of  that  is,  not  that 
personal  property  has  no  visible  locality,  but  that  it  is  subject 
to  that  law  which  governs  the  person  of  the  owner."     With 
respect  to  the  disposition  of  it,  with  respect  to  the  transmission 
of  it,  either  by  succession  or  the  act  of  the  party,  it  follows  the 
law  of  the  per8on.(^)     This  personal  law  is,  of  course,  that  of 
the  domicil  of  the  person.(e)  It  is  true  that  Lord  Loughborough, 
in  the  judgment  just  quoted  from,  goes  on  to  say  that  when  a 
man  dies  it  is  the  law  of  the  country  of  which  he  was  a 
subject  that    will  regulate    the    succession    to   his    personal 
property ;  but  it  is  obvious  that  this  was  a  mere  inaccuracy  of 
expression,  and  the  case  Lord  Loughborough  himself  cites  in 
support  of  his  proposition  (/)  shows  that  domicil,  and  not 

(a)  Freke  v.  Lord  Ckirhery^  L.  K.  i6  £q.  461  ;  Thornton  v.  Advocate- Oenfiral^ 
12  CI.  &  F.  I ;  Wallace  y.  Attorney -Oeneral^  L.  B.  i  Ch.  i ;  Jarman  on  Wills, 
vol.  i.  p.  4,  n.  The  authorities  cited  by  the  later  editors  of  Jarman  in  support  of 
the  opposite  view  must  now  be  regarded  as  overruled ;  Story,  Conflict  of  Laws, 

§447. 
(J)  Freke  v.  Lord  Carhery^  L.  R.  16  Eq,  466. 

(r)  Story,  Conflict  of  Laws,  §  380. 

(ji)  Sill  V.  Worswiek,  i  H.  BI.  690.  But  in  the  case  of  an  intestate,  bastard  and 
without  heirs,  there  is  no  "  succession  " ;  and  the  le-r  looi  of  the  property  determines 
its  destination  (BametVs  Trusts  (1902),  i  Ch.  847). 

(e)  Doglioni  v.  Criepiji^  L.  R.  i  H.  L.  301 ;  Enokin  v.  Wylie^  10  H.  L.  C.  I. 

(/)  Pipon  V.  PipoTi^  Ambl.  25. 
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nationality,  was  really  in  his  lordship  s  mind.  In  a  case  which 
has  been  already  frequently  cited  for  another  important  pro- 
position, Abbott,  C.J.,  said  :  "  Personal  property  has  no  locality. 
'  And  even  with  respect  to  that,  it  is  not  correct  to  say  that  the 
law  of  England  gives  way  to  the  law  of  a  foreign  comitry,  but 
that  it  is  part  of  the  law  of  England  that  personal  property 
should  be  distributed  according  to  the  jus  domicilii!\a)  It 
was  said  by  Bayley,  B.,  in  another  case,  "  The  rule  is  that 
personal  property  follows  the  person,  and  is  not  in  any 
respect  to  be  regulated  by  the  lex  situs;  and  if  in  any  instances 
the  stMls  has  been  adopted  for  the  rule  by  which  the  property 
is  to  be  governed,  and  the  lex  loci  ret  sUce  resorted  to,  it  has 
been  improperly  done.  Wherever  the  domicil  of  the  proprietor 
is,  there  the  property  is  to  be  considered  as  situate."(i)  It  is 
imnecessary  to  multiply  quotations  in  support  of  the  general 
principle,  which,  according  to  Story,  has  been  constantly  main- 
tained, both  in  England  and  America,  with  unbroken  confidence 
and  general  unanimity.(c) 

But  this  general  principle,  important  as  it  is  in  theory,  must 
not  be  accepted  hastily  as  conclusive  of  the  whole  subject.  It 
will  be  shown  helovr(d)  that  alienations  of  personal  property 
inter  vivos  are  in  practice  referred  to  and  governed  by  the  law 
of  the  place  where  the  chattel  is  i7i  facty  at  any  rate  when  the 
transaction  or  transfer  takes  place  within  the  same  jurisdiction. 
For  this  purpose  it  is  not  true  to  say  that  the  chattel  is  con- 
sidered as  being  in  the  country  where  its  proprietor  is 
domiciled;  and  the  cases  which  have  just  been  cited  must 
therefore  be  read  secundu7)i  subjectam  incUeriam,  without 
attempting  to  stretch  their  principle  too  far.  The  reason  that 
the  l€x  dxytnidlii  is  not  applicable,  or  at  any  rate  is  not  applied, 
to  alienations  inter  vivos  is  perhaps  twofold.  In  the  first  place, 
the  effect  of  ^i  alienation  is  to  alter  the  ownership ;  and  to 
invoke  the  law  of  the  owner  s  domicil  to  decide  who  the  owner 
is  would  be  both  illogical  and  impracticable.  Where  the 
domicil  of  the  transferee  differed  from  that  of  the  transferor, 
the  whole  question  would  be  begged  by  applying  the  law  of 
the  domicil  of  one  rather  than  the  other.  The  second  obvious 
reason  which  supports  the  lex  domicilii  in  such  cases  is  the 

(a)  Birtu3hi4tU  v.  Vardtll,  5  B.  &  C.  451. 
(J)  In  r£  Ewin^  I  C.  &  J.  156. 

(c)  See,  in  addition  to  the  cases  already  cited,  Patter  y.  Brown^  5  Eaet,  130 ; 
Bruce  v.  Brueej  2  B.  &  P.  229 ;  Samerrille  v.  SomertUle^  4  Ves.  570 ;  Thorn  v. 
Watking,  2  Ves.  37 ;  Omntess  d'Acvnha^t  Que,  i  Hagg.  Eccl.  237  ;  Hunter  v.  JPlottSj 
4  T.  R.  182,  192;  Phillips  V.  Hunter,  2  H.  Bl.  402 ;  Cockerell  v.  Dickens,  3  Moo. 
P.  C.  98. 

(d)  See  infra,  "  Alienation  of  Personal  Property." 
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complement  of  the  first.     The  proper  law  to  decide  who  is     Pabt  ii. 
entitled  to  possession  of  a  chattel  is  necessarily  the  law  which    P*^^^* 
can  give  that  possession.     The    only    law    which    can    give    Cap.  vii. 
possession  of  a  chattel  is  the  law  of  the  country  where  the    Motabiea^ 
chattel  in  fact  is.  JurMiotwn. 

It  is  for  these  natural  reasons  that  questions  of  ownership  to 
movables  arising  out  of  alienations  irUer  vivos  are  referred,  as 
will  be  seen  below,(a)  not  to  the  lex  domicilii,  but  to  the  lex 
loci  rei  sitce,  either  by  itself  or  as  coincident  with  the  lex  loci 
actus.      That    the    same  principle  should  not  be  applied  to 
alienation  of  movables  by  operation  of  law,  or  what  are  some- 
times spoken  of  as  "  general  assignments  "  as  contrasted  with 
"  particular  assignments/'  may  at  first  sight  appear  inconsistent. 
But  it  is  manifest  that  there  is  a  real  distinction  between  the 
application  of  the  personal  law  of  the  owner  to  decide  the 
general  destination  and  distribution  of  his  movables,  and  the 
application  of  the  local  law,  where  movables    are  foimd,  to 
decide  in  particular  cases  who  the  owner  is.     In  accordance 
with  this  distinction,  it  will  be  found,  on  examination  of  the 
cases,  that  the  transmission    of    movables    on  death,  bank-  Rule  as  to 
ruptcy,  and  marriage,  or  ari^  from  matters  which  affect  the  --5=;, 
personal  statvs  of  the  owner,  is  r^arded  as  properly  falling  of  movables, 
within  the  province  of  his  personal  law,  or  lex  domicilii.     On 
the  other  hand,  particular  alienations  inter  vivos  have  never 
been  referred  to  the  lex  domicilii,  but  are  governed  (as  has  just 
been  stated)  by  the  lex  rei  sitce,  and  the  lex  loci  actus,  alone  or 
in  combination.(6) 

The  question  of  jurisdiction  can  only  be  understood  in 
relation  to  the  above  principles.  In  fact,  the  law  of  the  place 
where  a  thing  is  must,  of  necessity,  have  jurisdiction  over 
it  in  every  case,  because  no  other  law  can  enforce  the  right 
to  its  possession.  In  this  sense,  therefore,  the  lex  loci  rei 
sitce  has  universally  jurisdiction  over  movables,  as  well  as 
immovables.  But  in  cases  which  properly  fall  under  the 
control  of  the  lex  domicilii,  or  personal  law,  the  local  law  will 
adopt  and  apply  the  principles  of  that  personal  law ;  and  the 
personal  law,  though  the  movables  in  dispute  may  be  beyond 
its  territorial  dominion,  will  assume  the  right  to  hear  and 
decide  questions  relating  to  their  transmission  and  distribution. 
In  this  sense,  therefore,  the  lex  domicilii  has  jurisdiction  over 
movables,  so  far  as  they  follow  the  person  of  their  owner.(c) 

(a)  Infra,  p.  251,  sq.  (J)  Pp.  251-286. 

(c)  In  many  instances  it  will  be  found  that  questions  of  the  alienation  of  mov- 
ables are  questions  of  contract.     In  such  cases  the  lex  contractug  is  introduced, 

Q 
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PART  II.         It  remains  to  consider  in  what  manner  these  conflicting 
BOPEBTY.    tj^QQi-etj^  jurisdictions  are  in  fact  reconciled  by  the  practice 
Cap.  VII.    of  English  law.     The  most  efficient  mode  of  asserting  juris- 
Engiwh         diction  over  movables,  as  distinguished  from  jurisdiction  over 
practice.         the  person  of  the  owner,  is  by  allowing  service  out  of  the 
tbejurifidic-    territorial  jurisdiction  of  a  writ  (or  notice  of  a  writ)  whose 
^TOtf  ^^'    subject-matter  is  movable  goods  within  the  territorial  juris- 
movabies.       diction.     So  far  as  the  theory  of  international  law  is  concerned, 
there  does  not  appear  any  reason  why  this  should  not  be  done  ; 
and  in  the  (Judicature  Acts)  Rules,  as  originally  drawn,  it  was 
provided  that  service  out  of  the  jurisdiction  might  be  allowed 
(iyUer  alia)  "  whenever  the  subject-matter  of  the  action  is  land, 
stock,  or  other  property  situate  within  the  jurisdiction,"(a)  and 
.    also  "  whenever  the  action  is  for  ...  .  the  execution  (as  to 
property  situate  within  the  jurisdiotion)  of  the  trusts  of  any 
written   instrument   of  which   the  person  to  be  served  is  a 
trustee,  which  ought  to  be  executed    according  to  the  law 
of  England."(&)     In  practice,  however,  the  process  of  English 
law  is  in  persmiam  and  not  in  rem,  and  the  ordinary  rule  that  a 
creditor  must  go  to  the  forum  of  his  debtor  in  order  to  sue 
him  was  found  to  be  in  conflict  with  the  application  of  the  first 
part  of  the  above  rule.     Accordingly,  the  rule  was  amended 
in  1883;  ^^^  Order  x  i .  r.  i  (a)  in  its  present  form  is  confined 
to  cases  in  which  the  subject-matter  of   the  action  is  laM 
within  the  jurisdiction.     It  is  obvious  that  whenever  movables 
are  found  within  the  jurisdiction,  they  must  be  in  the  possession 
of  some   person;   and   there   can,  therefore,  be   seldom  any 
difficulty  as  to  finding  a  suitable  defendant  at  home,  without 
seeking  one  abroad.      The  English  Courts  will  therefore  no 
longer  give  leave  to  serve  a  writ  abroad  merely  on  the  ground 
that  it  relates  to  movable  property  at  home.     Nor  will  they 
permit  the  service  abroad  of  any  notice  on  which  it  is  intended 
to  found   proceedings   against  the  person,(c)  unless  otherwise 
justiciable  to  the  Court.     But  notices  have  been  served,  with 
the  permission  of  the  Court,  when  their  only  object  is  to  give 
notice   of  facts,  and   not   to   lay   the  foundation  for  hostile 

and  the  lex  loci  rei  tita,  when  appealed  to,  will  rightly  and  properly  apply  that 
law,  80  far  as  it  can  be  ascertained,  having  due  r^ard  to  the  intention  of  the 
parties  {cf.  infrd^  chap.  viii.).  But  it  would  be  a  misuse  of  language  to  say  that 
the  lex  contraetvn  has  jurisdiction  over  the  movables  affected  by  the  contract. 

(a)  Jud.  Act,  Order  XI.  r.  i  (a)  (before  their  alteration). 

(h)  Order  xi.  r.  i.  (d).  The  whole  order  is  now  a  code  on  the  subject  of  service 
out  of  the  jurisdiction  :  Be  Eager^  22  Ch.  D.  87 ;  see  the  order  set  out  infra ^ 
chap.  X. 

(c)  In  re  Anglo-African  Steamthip  Co^  32  Ch.  D.  348 ;  Moritz  v.  Stephan^  32 
Sol.  Joum.  8.     Of,  Smith  v.  Wegnelint  8  Eq.  198. 
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proceedings.(a)      So,  when  the  object  of  the  notice  is  to  invite    Part  u. 
and  enable  the  person  served  to  assert  a  claim  to  movables  ^^"^^"'^'"' 
within  the  jurisdiction,  service  has  been  allowed  even  as  against    <^-ap.  vii. 
a  foreign  Sovereign.(6)  MorabUun- 

The  jurisdiction  in  respect  of  movables  within  the  territory,  JurUdietion. 
however,  clearly  exists ;  and  may  be  exemplified,  not  only  by 
the  retention  of  Order  xi.  r.  i  (d),  above  cited,  but  by  other 
illustrations.     The  whole  procedure  of  the  Court  in  Admiralty 
matters,  in  rem,  to  enforce  maritime  liens  (statutory  or  common 
law)  is  a  strong  assertion  of  such  jurisdiction.     The  law  of 
distress  is  a  still  more  familiar  instance.     No  one  could  doubt 
that  the  goods  of  a  foreigner,  though  he  be  abroad,  are  subject 
while  in  England  to  the  English   landlord   and    tenant   law. 
Cases  in  which  the  Court  (except  in  Admiralty  matters)  has 
assumed  to  control  movables  simply  on  the  ground  of  ^their 
being  within  the  territory  are  comparatively  imusual ;  but  an 
injunction  was  granted  against  the  removal  of  a  ship  which  had 
been  sold  in  Hamburg  by  a  foreigner  to  an  Englishman,  and 
afterwards   brought  into  an  English  port.(c)      So  in  another 
case,  where  ;^  2  0,000  in  bonds  was  deposited  in  the  Bank  of 
.England  in  trust  for  a  foreign  Government,  on  such  terms  that 
the  foreign  Grovernment  could  by  its  ambassador  have  with- 
drawn the  deposit  but  for  the  intervention  of  the  Court,  the 
Bank  was  restrained  from  parting  with  the  deposit  until  the 
rights  of  the  parties  under  contract  had  been  ascertained.(^) 
In  cases  of  interpleader,  orders  for  service  out  of  the  jurisdiction 
of  an  interpleader  summons  have  more  than  once  been  made.(e) 
Of  these  decisions  Cotton,  LJ.,  says  they  may  '*  perhaps  be 
supported  on  the  ground  that  the  object  of  service  was  not  to 
give  jurisdiction  over  the  party  served,  but  only  to  give  him 
notice  of  a  proceeding  affecting  his  rights,  that  he  might  if 
he  pleased  come  in  and  defend  them."(/)     But  it  is  plain  that 
notice  of  interpleader  proceedings  asserts  an  absolute  right  in 
the  tribunal  which  gives  it  to  deal  as  it  chooses  with  the  movable 
personalty  to  which  the  interpleader  summons  relates.     Inter- 

(a)  Be  Xatlian^  Xewman  4*  Oo..  35  Ch.  D.  I  ;  Credits  Gemndeuse  v.  Van  Weyde^ 
2  Q.  B.  D.  171 ;  Re  Haney't  Truets,  10  Ch.  275  ;  Be  Bonelli,  18  Eq.  655;  Culls  v. 
Bithins,  55  L.  T.  Rep.  N.  S.  479. 

(Jf)  Bee  per  Jessel,  M.R.,  and  James,  LmT.,  in  Stronsherg  v.  Costa  Bica,  2ig 
W.  R.  125. 

(c)  Hart  v.  Ilerwig,  8  Ch.  860.  In  thU  case  a  bill  for  specific  performance  was 
Also  entertained,  and  substituted  service  directed  on  the  master  ;  but  qntrre  if  this 
would  now  be  done. 

(<0  Gladitome  v.  Mueurus  Bey^  i  H.  &  M.  495  ;  see  this  case  discussed  in  Smith 
V.  Weguelin^  8  Eq.  214,  215. 

{e)  Credits  Oerundeuse  v.  Van  Wtyde,  12  Q.  B.  D.  171  ;  Van  der  Kan  v.  Ash' 
lOoHh,  W.  N.  1884,  58. 

(/)  Per  Cotton,  L.J.,  in  In  re  BusfUld,  32  Ch.  D.  123,  132. 
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Pabt  II.     pleader  proceedings  with  respect  to  movables  out  of  the  juris- 

BOPEBTY.    ^jQ|.jQj^  would  obviously  be  impossible  unless  the  person  who 

Cap.  yii.    bad  actual  control  and  pos.session  of  the  movables  in  dispute 

Morahie^—  camc  in  and  submitted  to  the  English  jurisdiction.      It  is  an 

Junsdiethn,  indispensable  condition  of  relief  by  interpleader  proceedings  that 

Interpleader    the  person  who  is  threatened  or  vexed  with  a  double  claim 

^<fe^"br^d     ^^^'^^^  ^  willing  "  to  pay  or  transfer  the  subject-matter  into 

court,  or  to  dispose  of  it  as  the  Court  or  a  judge  may  direct."(a) 

And  leave  has  been  given  to  serve  petitions  abroad  to  obtain 

payment  out  of  court,  a  somewhat  analogous  case  of  dealing 

with   movables   on  the  ground   of    their   actual    situation.(&) 

Except,  however,  for  the  purpose  of   dealing  with  property 

within  the  jurisdiction,  a  suit  between  foreigners  will  not  be 

entertained,  even  if  service  is  effected  and  appearance  entered 

without  objection.(c) 

Leave  has  been  granted  to  serve  notice  of  a  writ  abroad  where 
an  injunction  was  sought  affecting  fimds  in  England,  under 
Order  xi.  r.  i  (f).     It  was,  however,  held  on  appeal  that,  as  a 
matter  of  discretion,  such  leave  should  not  be  given  unless 
there  is  a  jirohable  cause  of  action,  though  the  claim  may  be 
within  the  words  of  the  rule.(£?)     Where  the  sole  respondent 
to  a  petition  for  the  revocation  of  a  patent  was  a  domiciled 
Scotchman  resident  in  Scotland,  though  there  could  be  no 
service  of  the  petition  abroad,  yet  the  Court  ordered  the  petition 
to  be  set  down  for  trial  unless  the  respondent  should  come  in 
and  show  cause  to  the  contrary,  being  satisfied  that  he  had  in 
fact  ample  notice.(6) 
Taxation—         The  liability  of  movable  personal  estate  to  taxation  is  not, 
im;ome^tnx.    strictly  Speaking,  within  the  scope  of  the  present  treatise;  but 
it  may  be  convenient  to  summarise  here  the  English  law  as  to 
the  application  of  the  income  tax  to  foreigners  in  respect  of 
their  annual  gains  or  profits,  as  well  as  to  Englishmen  making 
profits  abroad.     Under  schedule  D.  of  i6  &  17  Vict  c.  34, 
s.  I,  income  tax  is  chargeable  "  for  and  in  respect  of  the  annual 
profits  or  gains  arising  or  accruing  to  any  person  residing  in 
the  United  Kingdom  from  any  kind  of  property  whatever, 
whether  situate  in  the  United  Kingdom  or  elsewhere ;  and  for 
and  in  respect  of  the  annual  profits  or  gains  arising  or  accru- 
er) Judicature  Rules,  1883,  Order  LVii.  r.  2  (c). 

\b)  ColU  V.  Bobint,  55  L.  T.  Rep.  N.  S.  4^  ;  Jle  Tunufr,  32  Sol.  Joum.  324. 
(c)  MattluBi  V.  GalH^Uy  L.  R.  18  Eq.  347,    It  ftbould  be  noted,  however,  that 
the  decision  in  this  case  related  to  the  profits  arising  from  foreign  land,  and  that 
no  question  as  to  movables  arose. 

{d)  Societe  Generate  de  Paris  v.  Dreyfus,  37  Ch.  D.  215.     Cf.  Call  v.  Oppenheiniy, 
I  Times  Law  Rep.  622. 
{e)  Be  Drummond^  43  Ch.  D.  80. 
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ilig  (a)  to  any  person  residing  in  the  United  Eiogdom  from  any     Part  ii. 
profession,  trade,  emplojnnent,  or  vocation,  whether  the  same 


shall  be  respectively  carried  on  in  the  United  Kingdom  or  else-    Cap.  vii. 

where And  for  and  in  respect  of  the  annual  profits  or    MwahUtt-- 

gains  arising  or  accruing  to  any  person  whatever,  whether  ^  J^ri4dieti4m. 
subject  of  her  Majesty  or  not,  although  not  resident  within  the 
United  Kingdom,  from  any  property  whatever  in  the  United 
Kingdom,  or  any  profession,  trade,  employment,  or  vocation 
exercised  within  the  United  Kingdom."  Under  these  words 
income  tax  is  charged  on — 

(a)  Persons  residing  within  the  United  Kingdom,  on  property 
wherever  situate  and  business  wherever  carried  on  (so  far  as 
profits  received  here  are  concerned) ; 

(&)  Persons  not  residing  within  the  United  Kingdom,  on 
property  situate  or  business  carried  on  within  the  United 
Kingdom. 

The  meaning  of  the  word  "  residence,"  for  the  purpose  of "  Beaidence " 
the  Income  Tax  Acts,  so  far  as  ordinary  individuals  are  con-  ~^ 
cemed,  is  defined  by  sect.  39  of  5  &  6  Vict.  c.  35. 

"  Any  subject  of  her  Majesty  whose  ordinary  residence  shall  have 
been  in  Gi'eat  Britain,  and  who  shall  have  departed  from  Great  Britain 
and  gone  into  any  part  beyond  the  seas  for  the  purpose  only  of  occa- 
donal  residence,  at  the  time  of  the  execution  of  this  Act,  shall  be 
deemed,  notwithstanding  such  temporary  absence,  a  person  chargeable 
to  the  duties  granted  by  this  Act  as  a  person  actually  residing  in  Great 
Britain.  .  .  .  Provided  always,  that  no  person  who  shall  on  or  after  the 
passing  of  this  Act  actually  be  in  Great  Britain  for  some  temporary 
purpose  only,  and  who  shall  not  actually  have  resided  in  Great  Britain 
at  one  time  or  several  times  for  a  period  equal  in  the  whole  to  six 
months  in  any  one  year  shall  be  charged  with  the  said  duties  mentioned 
in  schedule  D.  as  a  person  residing  in  Great  Britain  ;  but  nevertheless 
every  such  person  shall,  after  such  residence  in  Great  Britain  for  such 
space  of  time  as  aforesaid,  be  chargeable  to  the  said  duties  for  the  year 
commencing  on  the  sixth  of  April  preceding.  Provided  also,  that  any 
person  who  shall  depart  from  Great  Britain  after  claiming  such 
exemption,  and  shall  again  return  to  Great  Britain  on  or  before  the 
fifth  day  of  April  next  after  such  claim  made,  shall  be  chargeable  to 
the  said  duties  as  a  person  residing  in  Great  Britain  for  the  whole  of 
the  year  in  which  such  claim  shall  have  been  made." 

It  will  be  seen  that  under  this  section  British  subjects  who 
have  gone  abroad  for  occasional  residence,  are  deemed  con- 

(a)  But  this  does  not  extend  to  profita  and  gains  arising  from  a  business  wholly 
carried  on  abroad  which  are  not  in  fact  remitted  to  or  received  by  the  owner 
resident  in  England  :  Colqtth^mn  v.  Brook-t^  14  App.  Cas.  493,  i^frd,  p.  249. 
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Cap,  VII. 

Movables — 
JurUdietlon, 


Interest  or 
dividends 
from  foreign 
companiee. 


Btructively  resident  in  the  United  Kingdom.  With  respect  to 
persons  not  ordinarily  resident  in  the  United  Kingdom  (whether 
or  not  of  British  nationality)  it  is  provided  that  temporary 
presence  in  the  United  Kingdom  shall  not  render  them  liable 
to  income  tax,  unless  they  have  resided  within  the  United 
Kingdom  for  at  least  six  months  (in  all)  of  the  year  for  which 
they  are  charged. 

Residence  under  this  section  is  a  question  of  fact.  It  has 
nothing  to  do  with  domicil/^)  and  must  be  determined  on  the 
circumstances  of  each  case.(&) 

With  respect  to  the  residence  of  corporations,  this  is  decided 
by  analogy  to  the  residence  of  individuals.  Registration 
and  incorporation  in  England  is  a  strong  circumstance,  to 
be  considered  with  all  the  others.  Where  the  head  office 
is  also  in  England,  at  which  the  directors  meet,  and  from 
which  all  the  business  of  the  company  is  controlled,  residence 
in  England  is  the  necessary  inference,  (c)  But  the  mere 
transaction  of  business  and  the  maintenance  of  an  agency, 
within  the  jurisdiction,  does  not  (at  any  rate  in  the  case  of 
a  corporation  constituted  under  foreign  law)  amount  to 
resideiice.((i) 

With  respect  to  interest  or  dividends  from  foreign  States  or 
companies  received  in  the  United  Kingdom  for  distribution 
here,  it  is  provided  by  5  &  6  Vict.  c.  80,  s.  2  (as  to  foreign 
States),  and  by  16  &  17  Vict.  c.  34,  s.  10  (as  to  foreign  com- 
panies), that  all  persons  entrusted  with  their  distribution  shall 
render  an  account  thereof  to  the  Inland  Revenue,  for  the  pur- 
poses of  taxation.  It  is  assumed  for  this  purpose  that  all 
dividends  so  distributed  in  England  are  distributed  amongst 
persons  resident  in  England,  in  the  sense  already  explained. 
But  of  course  a  person  resident  abroad  may,  as  a  matter  of  con- 
venience, receive  his  dividends  through  London  agents  or 
trustees,  in  which  case  he  will  not  be  liable  to  taxation  in 
respect  of  moneys  so  received.(e)  And  where  the  dividends  of 
a  foreign  company  so  received  in  England  consisted  in  part  of 
moneys  arising  from  profits  or  gains  made  in  England,  on  which 

• 

(a)  Attorney- General  v.  Coate,  4  Price  183 ;  Waleat  v.  Botfield,  Kay,  534. 

\h)  See  for  illustrations  Llayd  v.  Inland  Rev,  21  L.  R.  Sc.  482  ;  Ymng  v.  Inland 
Bev,,  12  L.  R.  Sc.  602  ;  Rogers  v.  Inland  Bev,  16  L.  R.  Sc.  682 ;  Barlow  v.  Smith 
(1892),  9  T.  L.  R.  57. 

{c)  Gesena  Sulphur  Co,  v.  Nicholtan,  Calcutta  Jute  Mills  v.  Satne  (1876),  i  Ex. 
D.  428.  On  the  question  of  what  amounts  to  residence,  these  cases  appear  not  to 
be  interfered  with  b)-  Colquhoun  v.  Brooks,  14  A.  C.  493.    See  on  this  subject  ant^ 

p.  139« 
(a)  Attorney- General  v.  Aleteander  (1874),  L.R.  10,  Ex.  20. 

{e)  Udney  v.  East  India  Co,  13  0.  B.  733. 
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income  tax  had  been  already  chars^ed  as  such,  it  was  held  that    Pabt  il 

such  dividends  ought  to  be  assessed  with  respect  to  that  per-       

tion  only  which  represented  profits  arising  out  of  the  United  Cap,  vit. 
Kingdom.(a)  Otherwise,  income  tax  would  be  paid  on  the  Morahie*^ 
other  portion  twice  over.  '  JurMMum, 

The  question  where  a  particular  trade  or  business  is  exercised  Trade  where 
wholly  or  partially  is  also  one  of  fact.  In  the  case  of  an  exercised- 
English  company  working  a  railway  in  Brazil ;  from  a  London 
office  by  London  directors,  it  was  held  that  the  business  was  at 
any  rate  not  wholly  carried  on  in  Brazil;  and  Halsbury,  C,  was 
disposed  to  think  that  the  trade,  if  the  word  were  strictly  con- 
strued, was  wholly  carried  on  in  £ngland.(i)  But  where  an 
English  company  owned  most  (but  not  all)  of  the  shares  in 
a  foreign  company,  which  gave  it  preponderating  influence 
in  the  control,  it  was  held  that  as  the  remaining  shares 
were  held  by  independent  persons  abroad,  the  foreign  com- 
pany was  not  the  agent  of  the  English  company,  and 
the  business  carried  on  by  the  foreign  company  abroad 
was  not  business  carried  on  by  the  English  company.(c) 
And  the  case  last  cited  seems  to  show  that  it  makes  no 
diiference  that  the  foreign  company  was  formed  only  to 
comply  with  the  foreign  law,  provided  all  the  shares  are 
not  owned  by  the  English  company.  Where  a  firm  estab- 
lished at  New  York  had  a  branch  establishment  here  for  pur- 
chases of  goods  for  exportation  to  America,  where  they  were 
sold,  and  where  all  the  profits  were  made,  it  was  held  that  there 
was  no  business  in  England  liable  to  income  tax.(^)  There 
certainly  appears  some  difficulty  in  reconciling  the  decision  last 
cited  with  the  language  of  Lord  Esher,  M.R.,  in  Erichsenv.Last 
(in/rd).  "  Wherever  profitable  contracts  are  habitually  made  in 
England  by  or  for  foreigners  with  persons  in  England,  to  do 
something  for  or  supply  something  to  those  persons,  such 
foreigners  are  exercising  a  profitable  trade  in  England,  even 
though  everything  to  be  done  by  them  in  order  to  fulfil  the 
contracts  is  done  abroad."     But  where  a  foreign  firm  of  wine 

(a)  OilherUon  v.  Fergunon^  7  Q.  B.  D.  562.  That  is,  if  P  =  total  profits  of  com- 
pany, p= profits  made  in  England,  and  D= dividend  distributed  in  England, 
then    the    assessment    ought    not    to    be   on    the   whole    of     D,    but    upon 

I::PD,orD-£D. 
P  P 

(b)  San  Paulo  Ry,  Co.  y.  Carter  (1896),  A.  C.  31.  This  is  inconsistent  with,  and 
apparently  overruleB,  the  language  of  Wright,  J.,  in  Barth4jlomay  Brewing  Co,  v. 
Wyatt  (1893).  2  Q.  B.  499,  attributing  the  locality  of  the  business  to  the  place 
where  the  profit-earning  operations  are  carried  on. 

(c)  Kodak  Ltd,  v.  Clark  (1903),  I  K.  B.  505  ;  <?/.  Bartliolomay  Co,  v.  Wyatt  (1893), 
2  Q.  B.  499. 

{d)  Sulley  v.  Attorney- General^  5  fl.  &  N.  711 ;  29  L.  J.  Ex.  464. 
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Pabt  II.     merchants,  whose  chief  oifice  was  in  France,  and  none  of  whom 
Tbop^ty.    ^^^^  resident  in  England,  had  established  an  agent  in  London 
Cap.  VII.    through  whom  wine  was  sold  to,  and  payment  received  from, 
Movables—   English  customers,  it  was  held  that  the  foreign  merchants  were 
Jurisdiction,  assessable  in  respect  of  the  profits  of  a  trade  exercised  in  Eng- 
land.(a)     The  same  was  held  with  respect  to  the  Great  Northern 
Telegraph  Co.  of  Copenhagen,  who  had  three  marine  cables  in 
connection  with  Aberdeen  and  Newcastle,  communicating  with 
the  main  telegraph  lines  of  the  United  Kingdom,  by  means  of 
which  messages  were  collected  and  transmitted  by  the  company 
over  the  Eastern  hemisphere.     The  English   Post  Office  col- 
lected the  whole  charges  from  the  senders,  and   paid  to  the 
appellants  what  they  so  received  after  deducting  the  English 
charges,  so  that  no  profits  were  made  by  the  appellant  com- 
pany from  the  transmission  of  messages  over  the  land  lines 
of  the  United  Kjngdom.(J)     And  the  principle  of  Pommery  v. 
Apthorpe   was  a  little   extended  in  a  later  case,    where  the 
English  agent  in  London  only  made  the  contracts  for  the  sale 
of  wine,  which  was  stored  in  and  sent  from  Rheims,  the  agent 
being  paid  by  commission.(c)     It  was  said  in  the  case  last 
cited  that  there  may  be  profits  arising  from  a  trade  exercised 
in  England  without   there  being   any  establishment  in  this 
country. 
Profits  ftrieing      With  respect  to  persons  resident  in  the  United  Kingdom, 
wcerv^^    the  words  of  schedule  D.  to  i6  &  17  Vict.  c.  34,  seem^'im^ 
rdsident  in     fade  large  enough  to   impose  a  liability  in  respect  of  all  the 
^^  *"  '        profits  arising  from  a  business  carried  on  abroad,  to  which  such 
persons  become  entitled ;  but  it  has  been  decided  by  the  House 
of  Lords  that  this  is  not  the  true  construction  of  the  statute, 
having  regard  to  the  rest  of  schedule  D.  and  to  the  language 
of  case  IV.  and  case  V.  in  the  schedule  to  s.  100  of  5  &  6 
Vict.  c.  35.     If  the  trade  or  business,  being  one  and  indivisible, 
is  carried  on  partly  within  and  partly  without  the  jurisdiction, 
the  whole  profits  are  chargeable,  whether  earned  here  or  abroad, 
in  the  case  of  a  person   resident  within  the  jurisdiction  {d). 
And  in  the  case  of  a  person  not  resident  within  the  jurisdic- 
tion, so  much  of  the  profits  is  chargeable  as  is  earned  within 
\t,{e)     But  if  the  trade  or  business  is  carried  on  wholly  abroad, 

{a)  Pommery  v.  Apthorpe^  56  L.  J.  Q.  B.  155  ;  Tlschler  v.  Apth4>rpe^  52  L.  T. 
Rep.  8x4. 

(J)  EHchsen  v.  Lasty  7  Q.  B.  D.  12  ;  8  Q.  B.  D.  414  ;  51  L.  J.  Q.  B.  86. 

\c)   Weile  v.  Cotquhoun^  20  Q.  B.  D.  757. 

(d)  London  Bank  0/  Mexico  v.  Apthorpe  (1891),  2  Q.  B.  378.  San  Pavlo  Ry,  Co, 
V.  Carter  (1896),  A.  C.  31. 

{e)  JSfHchsen  v.  Last  (1881),  8  Q.  B.  D.  414.  The  word  *'  exercised"  is  used  in 
16  &  17  Vict.  c.  34,  s.  2,  sched.  D,  with  reference  to  "  profession,  trade,  employment 
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althouiifh  the  owner  or  trader  be  resident  in  England,  income   ^-^t  ii. 

tax  is  chargeable  only  upon  so  much  of   the  profits  as  are       

actually  received  within  the  jurisdiction.(a)     "  Received ''  for    Cap,  vii  . 
this  purpose  means  received  in  fact,  and  not  in  account,  and  MovdbU»-^ 
"  no  amount  of  book-keeping  or  treatment  of  assets,  wherever  •'«'•»*«*»*<>*• 
they  may  be,  will  be  equivalent  to  receiving  the  amount  in 
this  country.'X^)     It  should  be  noted  that  the  case  last  cited 
was  decided  upon  a  different  heading  of  the  statute  (5  &  6  Vict, 
c.  35,  s.  lOO,  Sched.  D.  (4),  (c)  relating  to  mterest  upon  foreign 
securities,  and  not  profits  of  foreign  trade ;  but  the  principle, 
it  is  submitted,  is  applicable  to  both  cases  alike. 

Li  the  case  of  foreign  insurance  companies,  constituted  on 
the  mutual  principle,  the  question  has  several  times  arisen  as 
to  how  far  the  **  bonuses  "  allotted  to  members  can  be  regarded 
as  ''  profits,"  when  arising  from  premiums  received  in  the 
United  Kingdom.  The  result  of  the  case  appears  to  be  that 
where  there  are  no  shares  or  shareholders,  but  only  members 
holding  participating  policies,  the  amounts  of  bonuses  added 
to  the  policies  or  returned  to  members  are  not  "  profits " 
assessable  to  income  tax ;  {d)  but  secus,  where  some  part  of  the 
bonuses  available  for  such  division  is  applied  to  payment  of 
interest  on  shares.(e)  Inasmuch  as  it  was  held  that  in  the 
latter  case  the  whole  amount  of  bonuses  (and  not  only  the 
part  applied  to  pay  interest)  is  assessable  to  income  tax,  it  is 
plain  that  the  distinction  is  illogical,  and  may  in  some  cases 
work  considerable  injustice. 

or  vocation."  Strictly  epeaking,  **  exercised  "  is  the  word  appropriate  to  "  profession 
or  vocation"  (per  lird  Esher  in  San  Paulo  Ry.  v.  Carter  (1896),  A,  C  31) ;  and 
when  used  with  reference  to  a  trade,  it  includes  *'  carried  on."  (Per  Jessel,  M.R. 
in  EricJinen  v.  Lagt.) 

(a)  ColquhouR  v.  Brooks^  14  A.  C.  493.  Barthvlomay  Brewing  Co,  v. 
Wyatt  (lS93)t  2  Q.  B.  499.  The  cases  of  Cesena  Sulphur  lb,  v.  NichoUon^  and 
Calcutta  Jute  Mills  v.  Sam£  (i  Ex.  D.  428)  must  be  regarded  as  overruled  on 
this  point. 

{b)  Per  HaUhury^  C,  in  Oresham  Life  Asturanee  Society  v.  Bi*hop  (1902),  A.  C. 
287.  292 ;  distinguishing  the  New  Mexico  Caw  (1886),  (14  R.  98)  2  Tax  Ca.  165. 
€j,  Forbes  v.  Scottish  Provident  Institution  (23  R.  322)  and  Standard  Life  Assur- 
ance Co,  V.  Allan  (1901),  3  Eraser  805.  The  suggestion  in  the  case  of  BartJiolomay 
Brewing  Co.,  v.  WyaU  (1893),  ^  Q<  ^'4991  ^^^^  where  dividends  due  and  payable  in 
England  to  foreign  shareholders  were  paid  to  them  abroad  by  money  retained 
there  for  that  purpose,  this  was  a  constructive  receipt  of  such  money  by  the  com- 
pany in  England,  is  therefore  no  longer  tenable. 

(<7)  5  &  6  Vict.,  c.  35,  s.  100.  Sched.  D.  (4) :  "  The  duty  to  be  charged 
in  respect  of  possessions  in  Ireland,  or  in  the  British  plantations  in  America, 
or  in  any  other  of  Her  Majesty*s  dominions  out  of  Great  Britain,  and  foreign 
possessions.  The  duty  to  be  charged  in  respect  thereof  shall  be  computed  on  a 
sum  not  less  than  the  full  amount  of  the  actual  sums  annually  received  in  Great 
Britain." 

{d)  New  York  Life  Insurance  Co,  v.  Styles,  14  App.  Cas.  381. 

(e)  Last  V.  Lond^  Insurance  Co,,  10  App.  Gas.  438.  Followed  in  N.  Y,  Equitable 
Society  v.  Bishop  (1900),  i  Q.  B.  177,  though  the  share  capital  was  very  small,  and 
created  only  to  satid^  the  American  law. 
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Pabt  II.         It  may  be  convenient  to  point  out  in  this  place  that  the 

'    privilege  given  by  statute  (i6  &    17   Vict.  c.  34,8.  54,  and 

Cap.  VII.     1 6  &  1 7  Vict.  c.  9 1 ,  s.  i )  to  policy-holders  of  deducting  from 

Movables-^  their  private  income-tax  returns  the  amount  of  the  annual 

JurMujtion.  premiums  paid  by  them  under  their  policies  does  not  extend 

to  policy-holders  in  foreign  insurance  companies  not  registered 

under  7  &  8  Vict.  c.  1 1  o.(a) 

In  the  case  last  cited  a  doubt  is  suggested  whether  the 
privilege  attaches  to  Scotch  companies,  which  are  expressly 
excepted  from  7  &  8  Vict.  c.  no.  It  seems  clear,  however, 
that  it  does  attach  to  such  Scotch  insurance  companies  as 
were  in  existence  on  November  i,  1844.(6) 

With  regard  to  stamp  duty  or  transfer  of  property,  it  has 
been  decided  that  the  goodwill  of  a  margarine  business  in 
Austria  comes  within  the  words  ''  property  locally  situate  out 
of  the  United  Kingdom"  (in  the  statute  54  &  55  Vict.  c.  39, 
s.  i.)(0>  ^^^  ^^^^  ^  transfer  of  such  goodwill  was  therefore 
exempt  from  duty.  On  the  other  hand,  it  has  been  held  that 
the  "  benefit "  of  a  contract  to  transfer  foreign  land  for  the 
erection  of  a  factory,  coupled  with  a  contract  by  the  same  con- 
tractor to  cultivate  on  other  land  in  his  occupation,  and  sell  to 
the  factory  owners,  beetroot  for  use  in  the  same  manufacture,  was 
not  "  property  locally  situate  out  of  the  United  Kingdom."(rf) 
The  same  decision  was  arrived  at  with  reference  to  a  sale  of 
a  share  in  an  Australian  patent,  with  a  licence  to  use  the 
patent  in  Australia.(^) 


SUMMAEY. 

JURISDICTION    AS   TO    PERSONAL    PROPERTY. 

p.  238.  Personal   property,  according   to   the    English  law,  is  not 

coincident  with  the  class  of  movables  contemplated  by  the  law 

{a)  Colquhoun  v.  Heddon^  6  Times  Law  Rep.  331  (C.  A). 

\b)  See  the  words  of  16  &  17  Vict.  c.  91,  s.  i. 

\e)  Inland  Berenne  Commiseionen  v.  Midler's  Margarine  Co,  (1901),  A.  C.  217. 

(^  Danubian  Su^ar  Factories  v.  Inland  Berenue  Commissioners  (1901),  I 
K.  B.  245. 

{e)  JSmelting  Co,  of  Australia  v.  Inland  Merenue  Commissioners  (1897),  I  Q.  B. 
175.  The  judgment  of  Lord  Lindley,  however,  in  Muller's  Case  (1901  A.  G.  at  p.  258)t 
seems  to  raise  a  question  as  to  the  correctness  of  this  last  decision ;  and  it  is 
difficult  to  say  that  the  property  dealt  with  in  the  case  cited  is  less  local  in  its 
character  than  the  goodwill  of  a  business.  See,  however,  the  explanation  of  Mutter's 
Case,  given  by  Collins,  L.J.,  in  the  Danubian  Sugar  Factories  Case  (1901),  i  K.  B. 
245,  at  p.  251. 
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of  nations,  but  includes  certain  immovables  as  well.     The  terms     pabt  ii. 
are  consequently  not  equivalent.  Pbopebty. 

The  maxim  "  mobHia  sequuntur  personam  "  applies  to  movables    Cap.  vii. 
only ;  i.e.,  to  such  personal  property  as  falls  under  that  class,      p  239. 

Such  personal  property  as  is  immovable  comes  under  the 
rules  which  relate  to  the  jurisdiction  over  immovables 
generally. 

The  local  law  has  jurisdiction  over  movables,  in  the  sense  p.  241. 
that  it  controls  their  possession,  by  whatever  law  the  right  to 
possession  is  determined. 

Movables  follow  the  person  of  their  owner,  and  accordingly  P-  241. 
the  law  of  his  domicil  governs  all  transmissions  and  distribu- 
tions of  movables  which  arise  from  an  alteration  of  his  personal 
status. 

But  the  effect  and  validity  of  a  voluntary  alienation  of  p.  241. 
movables  inter  vivos  is  decided  by  the  law  of  the  place  where 
the  movables  in  fact  are. 

English  procedure  does  not  allow  service  abroad  of  a  writ  pp-  242-244. 
merely  on  the  ground  that  the  subject-matter  of  the  action 
is    movable    property    within    the    jurisdiction.     Except    in 
Admiralty  causes,  the  procedure  in  English  coturts  is  in  personam, 
not  in  rem. 

But  jurisdiction  over  movables  within  the    jurisdiction  is  p.  243. 
asserted  in  interpleader  proceedings  and  other  cases. 


ALIENATION    OF    PERSONAL   PROPERTY. 

The  general  principle  being  that  movable  personal  property 
is  governed  by  the  law  of  the  owner's  domicil,  it  will  be  as 
well  to  consider  its  application  more  particularly  with  regard 
to  its  alienation.  Alienation  of  personal  property  is  either  by 
the  act  of  the  owner,  or  by  the  act  of  the  law.  In  the  first  of 
these  cases  it  is  either  by  transfer  inter  vivos,  or  by  devise.  In 
the  second  case  it  may  be  either  by  succession,  by  assignment 
on  bankruptcy,  or  by  the  operation  of  marriage.  Each  of 
these  cases  requires  separate  consideration. 

(ii.)  Alienation  bj/  transfer  inter  vivos. — Notwithstanding  the  Traurfer  of 
general  principle  that  movables  are  governed  by  the  law  of  ™^^*  ^* 
the  domicil  of  the  owner,  it  has  been  already  stated  (a)  that 
this  principle  does  not  apply  to  the  alienation  by  the  owner  of 
movables  by  transfer  inter  vivos.     Such  transfers  are,  in  fact, 
regulated  by  the  law  of  the  place  where  the  movables  happen 

(a)  Ante,  p.  241. 
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PaktTI.     to  be,  which  is    usually  also  the  place  where  the   forms  of 
Pkopbrty.    t^jia^sfer  are   gone    thnough.      "It  is  settled,  as    to  personal 
Cap.  VII.     chattels,  that  the  validity  of  a  transfer  depends,  not  upon  the 
Motahien—   l^w  of  the  domicil  of  the  owner,  but  upon  the  law  of  the 
Aiimation,    country  in  which  the  transfer  takes  place."(a)     It  appears  from 
the  illustrations  given  by  Lord  Justice  Eay,  and  which  follow 
the   quotation   just  given,  that  the  learned  judge  was  con- 
templating the  simple  cases  of  transfers  of  movable  property 
actually   within    the  jurisdiction    where   the    transfers    take 
place. 

It  is,  of  course,  important,  in  considering  this  question,  to 
distinguish  between  a  contract  to  transfer,  and  the  transfer 
itself.  Two  Englishmen  may  undoubtedly  contract  either  in 
England  or  in  Germany  for  the  sale  of  movable  property 
belonging  to  one  of  them  which  is  actually  in  France ;  and  the 
contract  may  be  perfectly  good,  though  the  law  of  France 
regard  it  as  insufficient.  There  may  and  usually  will  be  a 
contract  enforceable  in  the  English  courts,  either  by  an  action 
for  damages  or  in  some  cases  by  a  suit  for  specific  perform- 
ance.  But  such  a  contract  will  not  pass  the  praperty  in  the 
movables  with  which  it  deals  if  the  law  of  the  country  where 
the  movables  are  requires  delivery  or  some  other  formality  as 
an  essential  part  of  the  transfer.  The  validity  of  the  contract 
i&  tested  by  the  law  of  the  contract.  The  law  of  the  contract 
is  not  always  the  law  of  the  place  where  the  contract  is 
made,  the  place  of  intended  performance,  the  domicil  of  the 
contracting  parties,  and  their  presumed  intention  as  to  the  law 
which  is  to  govern  their  agreement  being  all  important  elements 
in  deciding  this  question.  But  it  is  submitted  that,  so  far  as 
the  actual  transfer  of  title  and  the  right  to  possession  are 
concerned,  the  law  of  the  place  where  the  movables  are  must 
prevail  over  the  law  of  the  domicil  of  the  parties,  and  probably 
over  the  law  of  the  place  where  the  attempted  transfer  takes 
place.(6)  The  law  has  been  stated  by  North,  J.,  as  follows : 
**  A  transfer  of  movable  property  duly  carried  out  according  to 
the  law  of  the  place  where  the  property  is  situate,  is  not 
rendered  ineffectual  by  showing  that  such  transfer  is  not  in 
accordance  with  what  would  be  required  by  law  in  the  country 
where  the  owner  is  domiciled."(c)     In  the  case  in  which  this 

{a)  Per  Kay,  L.J.,  in  Alcock  v.  Smith  (1897),  i  Ch.  228,  267. 

\h)  Camm^ll  v.  Setvellj  27  L.  J.  Ex.  447  ;  29  L.  J.  Ex.  3C0 ;  Castriqne  v.  Imrie, 
L.  R.  4  H.  L.  414  ;  Hooper  y.  Gumni,  L.  R.  2  Ch.  282  ;  Williams  v.  ChUmial  Bank^ 
38  Ch.  D.  388,  affirmed  H.  L.  May  13,  1890 ;  Alcock  v.  Smith  (1892),  i  Ch.  238. 

(c)  Qtu^enaland  Mercantile  ^^  Agency  Co,  ;  ex  parte  Australian  Inrestment  Co. 
(1891),  I  Ch.  536,  60  L.  J.  Ch.  579. 
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was  said,  the  doctrine  was  applied  to  an  assignment  (by  legal  part  II. 

process  of  arrestment)  of  debts  or  choses  in  action.  eopbbty. 

The  attention  of  writers  on  international  law  does  not  seem  (^ap.  vii. 


to  have  been  always  directed  to   this  distinction,  and  their  MorabUs— 

language    is   not   always    consistent   with   the    views    above  -A.iienatUm. 

expressed.     In  Story's  Conflict  of  Laws,  it  is  said  in  the  text  Opinion  of 

that    "  it  follows  as   a  natural  consequence  of  the  rule  (that  ^^5ili  v 

personal  property  has  no  locality)  that  the  law  of  the  owner's  hie  editors. 

domicil  should  in  all  cases  determine  the  validity  of  every 

transfer,  alienation,  or  disposition  made  by  the  owner,  whether 

it  be  i'ivtei''  vivos  or  post-mortem."(a)     If  this  language  could  be 

supported  by  the  American  cases,  they  would  be  in  direct 

conflict  with  the  English  authorities,  so  far  as  alienation  inter 

vivos  is  concerned.     But  the  learned  editor  of  the  last  edition 

of  Story  (1883)  (6)  commences  a  long  and  elaborate  note  on 

this    passage  by  saying   that   the    exceptions  to  the  maxim 

"  vwbUia  sequurUur  personam  "  have  become  so  numeroiLS  that  it 

cannot  be  safely  invoked  for  any  but  the  simplest  cases  at  the 

present  day ;  and  he  adds :  ''  The  exceptions  vxyuM  probably  he  less 

frequent  if  the  Tnaadm  were  '  lex  situs  mohilia  regit!  "     Moreover, 

Story  himself,  in  the  same  passage,  excepts  out  of  the  supposed 

rule  all  cases  where  there  is  some  law  of  the  country  where 

the  goods  are  situate,  providing  for  special  cases  ;  and  further 

goes  on  to  distinguish  between  the  contract  to  transfer,  and  a 

"  positive  transfer  "  itself.     It  is  submitted  that  it  would  be  an 

abuse  of  language  to  lay  down  the  rule  of  the  lex  domicilii  if 

the  rule  of  the  lex  situs  is  one  to  which  there  would  be  fewer 

exceptions ;  and  that  it  is  desirable  rather  to  distinguish  those 

kinds  of  alienation  which  are  governed  by  the  lex  situs  from 

those  in  which  the  maxim  of  the  lex  domicilii  can  still  be 

safely  invoked.     So  far  as  alienation  or  transfer  of  movables 

inter  vivos  is  concerned,  it  is  believed  that  the  American  cases 

are  not  in  conflict  with  the  English  doctrine  of  the  prevalence 

of  the  lex  situs.(c) 

It  is  pointed  out  by  Story  (§  383),  citiug  with  approval  the  Local  nature 
language  of  Lord  Mansfield  in  one  of  the  earliest  cases  (d)  mo^aW(M— 
on  the  subject,  that  there  are  some  kinds  of  personal  property  contracts  af- 
which  from  their  own  nature  have  a  necessarily  implied  locality,  ^  ^"^    ^™' 
and  that  the  local  nature  of  such  movables  requires  contracts 
respecting  them  ''  to  be  carried  into  execution  according  to  the 
local  law."     Story  applies  the  same  rule  to  "  all  other  local 

{a)  Story's  Conflict  of  Laws,  §  383.  (b)  MeMlIe  M.  Big^elow. 

(c)  See  Bigelow's  note,  above  cited,  to  Story,  §  583,  p.  544  (ed.  1883). 

(d)  RohinBon  v.  Bland^  2  Burr.  1079 ;  i  W.  Bl.  247  ;  Story,  §§  364,  383. 
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Part  II.     stock  or  funds,  although  of  a  personal  nature,  or  so   made 
BOPEBTY.    j^y  ^j^^  j^^^j  j^^ .  g^Qjj  j^g  bank  stock,  insurance  stock,  tum- 

Oap.  VII.  pike,  canal,  and  bridge  shares,  and  other  incorporeal  property 
Movahieg—  owing  its  existence  to  or  regulated  by  peculiar  laws."  There 
Alienation,  jg  hq  doubt  that  personal  property  of  the  kind  mentioned  is  so 
intimately  connected  with  their  locality  that  the  reasons  for 
regulating  transfer  of  such  property  by  the  local  law  are 
additionally  strong;  but  Lord  Mansfield's  language,  when 
looked  at,  shows  that  he  was  speaking  rather  of  the  contract 
to  transfer  than  of  the  transfer  itself,(a)  the  only  instance  given 
by  him  (applicable  to  movables)  being  ''  a  contract  concerning 
stocks."  It  has  already  been  said  that  the  question  of  the 
proper  law  to  govern  a  contract  is  quite  distinct  from  that 
of  the  proper  law  to  govern  a  transfer  of  movables :  and  Lord 
Mansfield's  reference  to  the  intention  of  the  parties  as  an 
element  in  deciding  that  law  is  quite  in  harmony  with  the 
modem  cases  on  the  subject.(&) 
English  cas68.  In  Support  of  the  proposition  that  the  lex  dtus,  or  at  any 
rate  the  lex  dtvs  when  the  situs  is  also  the  place  of  the 
transaction,  governs  alienation  of  movables,  it  is  necessary  to 
examine  more  in  detail  the  £nglish  cases.  In  Simpson  v. 
Fogo(c)  the  Cburts  of  Louisiana  had  refused  to  recognise  the 
rights  of  a  mortgagee  of  a  British  ship,  which  had  been  taken 
by  the  mortgagors  to  Now  Orleans,  and  was  there  attached 
by  other  creditors  without  ever  having  been  delivered  to  the 
mortgagees.  The  ship  having  come  s^ain  within  British 
jurisdiction,  the  mortgagees  filed  a  bill  to  enforce  their  rights, 
and  Lord  Hatherley  refused  to  recognise  the  judgment  and 
order  of  the  Louisiana  Court,  under  which  the  ship  had  been 
sold,  as  being  directly  contrary  to  the  comity  of  nations.  It 
Valid  tranftfer  is  to  be  remarked  that  in  this  particular  case  the  transfer 
by  the  le^  \yj  ^gy  ^f  mortgage  had  been  completed  long  before  the  ship 
came  within  the  Louisiana  jurisdiction,  and  Lord  Hatherley 
said  that,  in  his  opinion,  the  American  Court  was  bound  to 
have,  recognised  the  principle  that  a  title  which  a  man  has 
legally  acquired  in  one  country  shall  be  a  good  title  to  him 

{a)  "  In  every  disposition  or  contraot  where  the  subject-matter  relates  locally  to 
England,  the  law  of  England  must  govern,  and  must  have  been  intended  to  govern. 
Thus,  a  conveyance  or  will  of  land,  a  mortgage,  a  contract  concerning  stocks,  must 
all  be  sued  upon  in  England  ;  and  the  local  nature  of  the  thing  requires  them  to 
be  carried  into  execution  according  to  the  law  here  "  :  2  Burr.  1079. 

(b)  See,  «.^.,  Jacobs  v.  Credit  Lyonnais^  12  Q.  B.  D.  589,  599 ;  and  on  this  subject 
generally,  see  infrh^  chap.  viii.  As  to  the  effect  of  a  transfer  in  another  country 
of  certificates  of  stock  in  a  foreign  railway,  see  judgment  in  Williams  v.  Colonial 
Bank,  38  Ch.  D.  388.  Colonial  Bank  v.  Cady^  15  App.  Ca.  267  ;  In  re  Queensland 
j&c.  Go.  (1892),  I  Ch.  216. 

(e)  32  L.  J.  Ch.  249 ;  I  H.  &  M.  195. 
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all  over  the  world ;  further  citmg  with  approval  the  language     part  ll. 
of  an  American  judge  in  another  case :  *'  If,  therefore,  accord-     ^^J^'^- 
ing  to  the  lex  loci  contractus,  that  of  the  domicil  of  both  parties,    Cap,  vil. 
the  sale  transfers  the  property  without  delivery,  it  does  so  Mavabieg-^ 
eo  instanti,  or  not  at  all.     If  two  persons  in  any  country  choose    ^li^nation, 
to  bargain  as  to  the  property  which  one  of  them  has  in  a 
chattel  not  within  the  jurisdiction  of  the  place,  they  cannot 
expect  that  the  rights  of  persons  in  the  country  in  which  the 
chattel  is  will  there  be  permitted  to  be  affected ;  but  if  the 
chattel  be  at  sea  or  in  any  other  place,  if  any  there  be,  in 
which  the  law  of  no  particular  coimtry  prevails,  the  bargain  will 
have  its  full  effect  eo  i)ista)Ui  as  to  the  whole  world,  and  the 
circumstance  of  the  chattel  being  afterwards  brought  into  a 
country,  according  to  the  laws  of  which  the  sale  would  be 
invalid,  would  not  affect  it/'(^)     It   is   to  be  observed   that 
in  Simpson  v.  Fogo  the  assignment  had  been  completed  before 
the  chattel  came  within  the  Louisiana  jurisdiction,  so  that  the 
assumption   of   the   Louisiana  Court  to   pronounce  upon  its 
ownership  must  be  regarded  as  wholly  unwarrantable  from  an 
English  point  of  view.     Had  the  ship  been  at  New  Orleans 
when  the  mortgage  was  effected,  the  validity  of  the  attempted 
assignment  would  have  been  prohibited  by  the  leo:  lod  rei  sUcBy 
and  Lord  Hatherley's  strictures  upon  the  Louisiana  judgment 
would  have  been  uncalled  for.(6)      The  decision,  however,  in 
Simpsan  v.  Fogo  cannot  now  be  regarded  as  an  authority  for 
the  proposition  that  a  foreign  judgment  is  examinable  by  an 
English  Court  for  a  mistake  in  private  international  law,  or 
even  for  a  violation  of  the  rights  of  nations.     It  is  established 
by  the  decision  of  the  House  of  Lords  in  Castriqiie  v.  Imre  (c) 
that  the  validity  of  a  foreign  judgment  can  be  impeached  on  no 
such  grounds,  except  only  in  cases  where  the  foreign  Court 
has  wrongfully  assumed  a  jurisdiction  which  did  not  properly 
belong  to  it.     Blackburn,  J.,  in  that  case,  while  commenting  on 
Simpson  v.  Fogo,  clearly  indicates  that  the  judgment  may  be 
supported   without   impeaching   the  general  proposition  that 
a   foreign  judgment   cannot   be   examined  for  error  in  law, 
domestic  or  international,  except   as   to   the   grounds  of  its 
jurisdiction;    and   if  the   decision   is   inconsistent   with   this 
theory,  it  must  be  regarded  as  overruled.(^) 

Next,  with  regard  to  the  validity  of  a  transfer  of  personal  Transfer  valid 
chattels  which  is  only  good  by  the  lex  lod  rei  sites,  and  not  but^t'by  to 

domiciliu 

(a)  Tkuret  v.  Jenkins^  7  Martin,  353. 

(b)  Liverpool  Marine  Co.  v.  Hu)iter^  L.  R.  3  Ch.  481. 

(c)  L.  B.  4  H.  L.  414.  {d)  Infra^  ohap.  xi. 
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pabt  II.    that  no  such  notice  should  be  indorsed  in  future.     Another 
Pkopebty.   gj^ip  ^^  accordingly  sent  over  and  sold,  no  notice  of  the 


Cap.  VII.  American  mortgage'  being  indorsed  on  her  certificate  of  registry, 
MorablM—  ^^^  the  American  ship-builders  having  failed  after  receiving 
Alienation,  the  money,  the  mortgagee  filed  his  bill  against  the  purchaser. 
He  failed  eventually,  on  the  ground  that  he  had  so  acted  as  to 
suppress  the  mortgage,  and  make  the  ship-builders  his  agents 
for  the  sale,  but  the  language  of  Turner,  L.J.,  is  important 
with  reference  to  the  validity  of  the  sale  itself.  ''  In  my 
opinion,  the  law  of  this  country  ought  to  govern  the  decision 
of  the  case ;  for  the  purchase  of  the  ship,  on  which  the  rights 
of  the  question  depend,  loas  made  and  completed  in  this  country. 
In  saying  this,  however,  I  must  not  be  understood  to  mean 
that  the  shipping  law  of  America  is  not  to  be  regarded  in 
deciding  the  case ;  on  the  contrary,  I  think  that  great  regard 
must  be  paid  to  it.  In  order  to  determine  what  the  rights 
of  these  parties  now  are,  it  must  be  ascertained  what  their 
rights  were  at  the  time  when  the  purchase  in  question'  was 
made,  and,  in  order  to  ascertain  this,  resort  must  be  had  to  the 
American  shipping  law.  The  rights  of  the  parties  stood  upon 
that  law  at  the  time  when  this  purchase  was  made,  and  I 
apprehend  that,  where  rights  are  acquired  under  the  laws  of 
foreign  States,  the  law  of  this  country  recognises  and  gives 
effect  to  those  rights,  unless  it  is  contrary  to  the  law  and 
policy  of  this  country  to  do  so."  It  will  be  seen  from  the 
facts  in  Simpson  v.  Fogo  (a)  that  the  American  Courts  are  not 
equally  ready  to  recognise  the  rights  of  property  which  the 
laws  of  foreign  States  have  conferred;  but  it  is  plain,  from 
the  above  citation,  that  in  Hooper  v.  Oumm  the  validity  of  the 
sale  in  England  was  referred  to  the  English  law  alone,  and  the 
fact  that  English  law  in  that  case  was  unusually  ready  to 
guide  itself  by  the  rules  of  foreign  jurisprudence  does  not 
affect  the  principle.  So  in  Castrique  v.  Imrie,  already  referred 
to,  where  a  sale  had  been  decreed  under  the  judgment  of  a 
French  Court,  it  was  said  that  even  if  the  English  tribunal 
could  review  the  foreign  judgment,  the  sale  in  France,  made 
under  it,  would  remain  valid,  and  the  title  of  the  purchaser  be 
protected.(J)  In  Alcock  v.  Smith  (cited  below),  a  judicial  sale 
in  Sweden  of  an  English  bill  of  exchange,  attached  when  over- 
due in  the  hands  of  a  holder  affected  with  notice  of  equities, 
was  held  to  confer  a  good  title  to  the  proceeds  of  the  bill  not- 
withstanding.    And  the  question  of  the  title  to  certificates  of 

(a)  I  J.  and  H.  i8 ;  i  H.  &  M.  195. 

[b)  L.  R.  4  H.  L.  414.     Alcvch  v.  Smith  (1892),  i  Ch.  238. 
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shares  in  American  railways,  indorsed  on  the  back  with  blank     Pabt  ii. 
transfers    and  delivered  to   English  brokers  in   London,  was    ^^^™^^' 
similarly  referred  to  English  law.(a)     So  the  right  to  bring  an     cap.  vii. 
action  to  recover  such  certificates  depends  upon  the  validity  of    Morabiei— 
the  transfer  according  to  the  law  of  the   place  where  it  was    Alienation. 
executed,  whatever  may  be  the  law  of  the  country  where  the 
railway  is  situate  with  regard  to  the  property  in  the  8hare8.(b) 
According  to   the  language  of  Lindley,  L.J.,    in    WUliams  v. 
Colonial  Bank  (cited  above)  it  would  seem  indisputable  that 
the  property  in  the  shares  must  depend  on  the  lex  sitvs,  as  in 
all  other  cases  of  title  to  immovables. 

The  decisions  in  the  cases  just  cited  do  not  in  themselves  Transfer  of 
go  beyond  the  question  of  the  validity  of  a  transfer  of  the  govern^dby^ 
property  in  personal  chattels ;  but  cases  may  easily  arise  ^^  f^^- 
where  the  complete  property  in  a  chattel  is  not  intended  to 
pass,  but  a  mere  lien  or  possessory  right  conferred,  and  it 
would  seem  that  the  creation  of  such  a  lien  is  in  like  manner 
subject  to  the  lex  loci  rei  sitce.  In  the  case  of  Harmer  v.  Bell 
(The  Bold BtLccleiigh)  (c)  it  was  held  that  the  lien,  which  attaches 
by  English  law  on  a  ship  which  causes  damage  by  collision, 
travels  with  the  vessel  into  whatever  jurisdiction  and  into 
whosesoever  possession  it  may  pass,  and,  when  carried  into 
effect  by  a  proceeding  in  rem,  relates  back  to  the  period  when 
it  first  attached.  The  principle  of  this  case,  where  the  lien 
so  created  was  held  to  prevail  against  a  subsequent  bond  fide 
purchaser  without  notice,  would  logically  demand  the  recog- 
nition of  a  lien  created  in  another  jurisdiction,  and  by  a  law 
different  from  that  of  the  Court  which  was  called  upon  to 
enforce  it,  but,  as  the  collision  happened  in  English  waters, 
no  conflict  of  law  arose.  In  the  much  older  case  of  Inglis  v. 
Usherwood,{d)  a  lien  created  by  Russian  law  On  a  chattel  then 
within  its  jurisdiction,  which  the  English  law  would  not  have 
conferred,  was  recognised  by  the  Court,  but  here  again  there 
was  no  real  conflict  of  law,  as  the  contract  out  of  which  the 
transaction  arose  was  entered  into  by  correspondence  between 
merchants  in  London  and  St.  Petersburg,  and  the  vessel  was 
chartered  by  the  English  consignee,  so  that  the  lex  loci  contractus, 
as  far  at  le(^t  as  the  rights  of  the  Russian  merchant  who 
sought  to  enforce  his  lien  were  concerned,  was  the  same  as  the 

{a)  Willianu  v.  Colonial  Bank,  Williams  v.  Chartered  Bank  of  Atutralia,  36 
Ch.  D.  659  ;  38  Ch.  D.  388 ;  affirmed  H.  L.  May  12,  1890. 

{b)  Colonial  Bank  v.  Cody,  15  App.  Ca.  267  ;  60  L.  J.  Ch.  131. 

(c)  7  Moo.  P.  C.  267.  The  dictum  in  Tfte  Volant,  i  W.  Rob.  Adm.  387,  that 
damage  by  collision  gives  no  lien  upon  the  ship  in  fault,  is  overruled. 

{d)  I  East,  515. 
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Past  II.     lex  loci  rei  sitcB.     The  plaintiff  was  the  assignee  of  a  bankrupt 

BOPBBTY.  ^^^  ^^  commissioned  a  Russian  merchant  to  purchase  certain 

Cap.  VII.    goods  for  him  and  ship  them  on  board  a  vessel  of  which  the 

Movables^  defendant  was  the  captain,  chartered  by  the  bankrupt.     The 

Alienation,   goods  were  shipped,  but  the  shipper,  hearing  of  the  consignee's 

bankruptcy,  exercised  the    right  of  lien  given   him    by  the 

Russian   law  under  such  circumstances,  and  the  action  was 

against  the  captain  of   the  ship  for  delivering  up  the  cargo 

to  his  order.     Thus,  whether  the  Russian  law  was  accepted  as 

conclusive  because  it  was  that  of  the  place  where  the  vendor 

had  boimd  himself  to  perform  his  contract,(a)  or  that  of  the 

place  where  the  purchaser  had  concluded  the  contract  by  his 

agent,(2^)  or  for  the  reason  just  stated,  that  the  goods  were 

within  its  jurisdiction  when  it  assumed  to  create  the  lien  in 

question,  was  immaterial  to  the  decision,  which  was,  however, 

clearly  put  on  the  last-mentioned  ground. 

In  the  case  the  Queensland  MercaniU^  Agency  Co,  ejo  parte 
Atcstralian  Investment  Co.{c),  the  doctrine  of  the  lex  loci  rei 
sites  was  extended  to  an  assignment,  by  legal  process  of  arrest- 
ment, of  debts  or  choses  in  action,  being  in  fact  unpaid  calls 
due  or  becoming  due  from  shareholders  in  the  country  where 
the  arrestment  was  made. 

It  will  be  seen  that  none  of  the  cases  above  cited  as  to  the 
lex  loci  rei  sitce  contemplate  a  conflict  between  that  law  and  the 
lex  loci  acttis.  In  all  of  them  it  is  the  fact,  or  it  is  presumed, 
that  the  chattel  was,  at  the  time  of  the  disposition  or  alienation, 
within  the  jurisdiction  where  the  alienation  was  made.  The 
language  of  the  judgments,  therefore,  not  being  directed  to  this 
distinction,  cannot  be  relied  upon  as  indicative  of  the  rule. 
Thus,  in  one  case  it  was  said  that  the  question  of  title 
"  depended  on  transactions  in  England ; "  (d)  whilst  in  another 
the  rule  was  laid  down  as  being  that  ''if  personal  property 
is  disposed  of  in  a  manner  binding  according  to  the  law  of 
the  country  where  it  is,  that  disposition  is  binding  every- 
where."(^)  It  is  submitted,  however,  that  there  can  be  little 
doubt  that  the  latter  more  correctly  expresses  the  true 
principle.  If  two  persons  meet  in  one  country,  and  execute 
documents  or   go   through  forms  which    profess    to    transfer 

{a)  Lehel  v.  Tucker,  L.  R.  3  Q.  B.  77 ;  Trimhey  v.  Vignier,  i  Bing.  N.  C.  151. 

[b)  Pattiton  v.  MilU,  i  Dow  &  CI.  342  ;  Albion  Insuranee  Co,  v.  MilU,  3  Wils. 
&  8.  «33. 

(<^)  OS91),  I  Ch.  536.  60  L.  J.  Ch.  579.  As  to  sale  of  a  bill  of  exchange  under 
judicial  process,  see  Alcook  v.  Smith  (1S92),  i  Ch.  238  ;  cited  above. 

{d)  WilliaM*  V.  Colanial  Bank,  38  Ch.  D.  388,  399,  403  ;  affirmed  H.  L.  May  12, 
1890. 

{e)  CammeU  v.  Sewell,  29  L.  J.  Ex.  350,  353. 
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the  property  in  movables  situate  in  another  country,  all  that     p^^bt  ii. 

•                                                            Pbopebty 
they  can  do  in  reality  is  to  enter  into  a  contract  for  the  transfer       

of  the  property.      The  very  fact  that  by  the  laws  of  some    Cap.  viL 

States  the  property  in  chattels  cannot  pass  without  delivery  (a)  Morahie*-- 

shows  that  delivery  is  or  may  be  an  essential  part  of   the    ^^^^^^^ 

transfer,  and  that  the  law  of  the  place  where  the  chattel 

actually  is,  being  the  only  law  which  can  physically  control 

the  chattel,  must  prevail  over   the  law  of  the  place  where 

the   contracting   parties   purport   to    act.      The   effect  of  the 

contract  for  transfer  so  entered  into,  as  between  the  parties 

themselves,  is  of  course  a  part  of  the  law  of  contracts,  and 

depends   upon  the  principles   applicable   to   that   branch   of 

the  5ubject.(6) 

An  apparent  exception,  though  not  a  real  one,  to  the  rule 
above  considered,  may  be  noted  in  a  modem  decision  that  an 
assignment  for  the  benefit  of  creditors,  executed  in  the  country 
where  the  assignor  was  domiciled,  entitles  the  assignee  to 
recover  imder  it  movables  in  the  United  Kingdom,  although 
the  provisions  of  an  English  statute  requiring  registration  have 
not  been  complied  with.(c)  The  ground  of  the  decision,  how- 
ever, was  that  on  the  true  construction  of  the  statute,  the 
Legislature  did  not  intend  to  include  deeds  executed  by  debtors 
who  were  not  subject  to  the  English  bankruptcy  laws ;  and  the 
judgments  amply  recognise  that  the  Legislature  might  have 
included  such  deeds,  so  far  as  English  movables  were  concerned, 
if  it  had  thought  fit.(^) 

The  considerations  applicable  to  the  assignment  of  transitory  Assignment 
choscs  in  action  are  necessarily  different  from  those  which  relate  ^action^ 
to  assignment  of  movables.  In  the  first  place,  what  is  the  ^us 
of  a  right  of  action  ?  It  can  be  recovered  in  any  forum  which 
has  jurisdiction  over  the  debtor,  whether  by  reason  of  domicil 
or  transient  presence,  or  because  it  is  the  court  of  the  locus 
solutionis  or  locus  celebrationis,(e)  It  will  often  happen  that 
there  will  be  more  than  one  forum  in  which  it  can  be  enforced 
at  the  same  time,  and  not  only  can  it  be  effectively  recovered 
and  realised  wherever  the  debtor  has  property,  but  even  in 
other  countries  which  recognise  the  validity  of  a  foreign 
judgment.     Not  even  the  actual  presence  of  the  debtor  before 

{a)  See,  «.^.,  Liverpool  Main  Credit  Co,  v.  Hunter^  L.  R.  3  Ch.  479. 
\h)  See  to  this  effect  the  language  of  Lord  Hatherley  (adopting  an  American 
decision)  in  Simpson  y.  Fogo,  32  L.  J.  Ch.  249  ;  citing  Thuret  y.  Jenkins^  7  Martin 

(Am.),  353. 

(e)  Dulaney  y.  Merry  db  San  (1901),  I  K.  B.  536  ;  decided  on  the  constraction 
of  the  Deeds  of  Arrangement  Act  1887  (50  &  51  Vict.  c.  57). 

(d)  Cf,  Cooke  v,  Cfiarlet  Vogeler  Co.  (1901),  App.  Ca.  107. 

{e)  See  infrd^  chap.  Yiii. 
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Pabt  II.     the  forum  is  in  some  cases  necessary  in  order  that  the  suit 

Property.   ^^^^  ^  entertained.     It  seems  manifest,  therefore,  that  a  chost 

Cap.  YII.    in  action — not  connected  with  immovables  or  property  of  a 

Morabiet—    ^ocol  nature  (a) — has  in  itself  no  locality ;  and  though   the 

Alienation,   forum  of  the  defendant  is  sometimes  regarded  as  the  dtus  of 

the  debt,  because  it  is  that  to  which  the  plaintiff  ought  primd 

facie  to  resort,(6)  yet  it  is  only  a  metaphor  to  speak  of  its  situs  at 

all.     It  is  true  that,  at   the  time  when  it  is  actually  being 

enforced  by  suit,  it  can  only  be  regarded  as  situate  at  the 

forum  in  which  the  suit  is  brought;    but  that  consideration 

does  not  assist  the  solution  of  the  question  of  its  situs  (if  any) 

At  the  time  of  the  assignment.     Moreover,  it  is  quite  clear  that 

the  forum  in  which  the  suit  is  brought  must  decide  all  matters 

relating  to  the  validity  and  effect  of  the  assignment.      The 

doubtful  question  is,  whether  such  decision  is  to  be  guided  by 

the  law  of  the  forum  or  by  some  other  law. 

There  can  be  no  doubt  that,  so  far  as  questions  of  procedure 
,  and  remedy  are  concerned,  the  tec  fori  is  always  entitled  to 
speak  for  itself.  According  to  Story,  the  English  rule  is  that 
"  the  inquiry  in  whose  name  the  suit  is  to  be  brought  belongs 
not  so  much  to  the  right  and  merit  of  the  claim,  as  to  the 
remedy."  It  is  manifest,  however,  that  it  cannot  be  always 
a  matter  of  procedure  and  remedy  only,  whether  an  assignee 
can  sue  in  his  own  name.  It  may  easily  happen  that  he 
cannot  obtain  the  consent  of  the  assignor  to  use  his,  and 
his  right  may  thus  be  wholly  defeated.  The  cases  cited 
by  Story  on  this  subject  are  avowedly  in  conflict,(c)  and  the 
true  principle  to  look  for  seems  to  be,  whether  the  contract 
was  in  its  nature  and  inception  assignable  at  all,  and,  if  so, 
subject  to  what  restrictions  or  limitations.  Thus,  in  a  case 
decided  before  choses  in  action  were  assignable  at  all  by  English 
law,  the  judges  seem  clearly  to  have  been  of  opinion  that  the 
assignee  of  an  Irish  judgment,  made  assignable  by  an  Irish 
statute,  could  sue  in  his  own  name  in  England.(c{)  There 
seems,  indeed,  no  reason  why  the  assignability  of  a  contract 
should  be  a  matter  for  the  lex  fori,  if  the  negotiahility  of  a 
contract  is  not;  and  though  there  has  been  considerable 
conflict  of  opinion  as  to  whether  bills  of  exchange  have  been 

{a)  Story,  §  383 ;  Rohimon  v.  Bland,  2  Burr.  1077. 

lb)  HaH  V.  Herwig,  L.  R.  8  Ch.  860,  864. 

\c)  Story,  Confl.  §  565.  See  Jeffery  v.  M'TaggaH,  6  M.  &  S.  126 ;  Wolff  v. 
Oxholme,  ibid,  p.  99  ;  Sfmith  y.  Bvchanan,  1  East,  11  ;  Alison  v.  Fumival,  i  C.  M. 
&  R.  277  ;  infra,  chap.  x. 

(d)  G'OaUlaghan  v.  Tfiom^md,  3  Taunt.  82.     Cf.  Tfiomppm  v.  Bell,  23  L.  J.  Q.  B. 

X59- 
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validly  indorsed,  the  conflict  has  always  been  between  the  law  pabt  li. 
of  the  place  of  acceptance  and  that  of  the  place  of  indorsement,  ^^f^^- 
It  has  never  been  suggested  in  such  cases  that  the  suflSciency  cap.  vii. 
of  the  indorsement  is  to  be  decided  by  the  lex  fori,  or  that  Movables^ 
the  question  whether  the  indorsee  must  sue  in  the  name  of  the  Aiwmtim. 
drawer  is  merely  matter  of  remedy  and  procedure.(a) 

It  is  therefore  submitted  with  some  confidence  that  the  not  for  the 
question  whether  a  chose  in  action  has  been  validly  assigned  is uguaUy forthe 
not  usually  one  for  the  lex  fori  to  decide.  In  deciding  yihdX^^<^ontractu9, 
the  proper  law  to  decide  this  question  is,  it  must  be  borne 
in  mind  that  climes  in  action  are  of  different  natures.  The 
distinction  between  contract  and  tort  is  one  which  arises  at 
the  very  outset  of  the  subject.  By  what  law  the  right  to 
sue  in  damages  for  a  tort  may  be  validly  assigned  is  a  question 
which  does  not  seem  to  have  arisen.  If  the  nature  of  the  tort 
has  nothing  local  about  it,  pointing  to  one  fonim  rather  than 
another  (which  will  seldom  be  the  case),  it  may  be  that  the 
court  in  which  it  is  sought  to  put  the  right  of  action  in  suit 
will  have  recourse  to  its  own  law  to  decide  as  to  its  assignability. 
But  this  is  a  mere  academic  question,  of  little  importance  as 
compared  to  the  larger  subject  of  the  assignment  of  chos^ 
in  action  arising  out  of  contracts.  Assuming  that  this  is  not 
within  the  province  of  the  lex  fori,  it  follows  almost  necessarily 
that  it  must  be  for  the  lex  cfyiitradvA-^Xkiib  law,  that  is,  which 
determines  the  nature  and  incidents  of  the  obligation.  The 
determination  of  this  law  will  be  found  discussed  at  con- 
siderable length  under  the  proper  heading.(5) 

The  English  decisions  on  this  branch  of  the  subject  are 
scanty.  In  Lee  v.  -46rfy  (i883),(c)  the  assignment  sued  on  was 
an  assignment  in  Cape  Colony  by  a  husband,  there  domiciled, 
to  his  wife  of  a  policy  in  an  English  insurance  company.  The. 
assignment  was  void  by  Cape  law,  on  the  groimd  that  the 
assignor  and  the  assignee  were  man  and  wife.  It  was  held 
that  the  assignment  was  invalid,  proceeding  rather  on  the 
assumption  that  the  question  turned  on  the  validity  of  the 
contract  to  assign,  and  that  the  parties  were  man  and  wife 
domiciled  in  Cape  Colony.  It  is  manifest  that,  as  between 
husband  and  wife,  the  law  of  the  matrimonial  domicil  has 
a  much  stronger  claim  to  be  heard  than  the  lex  domicilii  in 

{a)  Smallpaqe's  Case,  30  Ch.  D.  598  ;  Lebel  v.  Tucker,  L.  R.  3  Q.  B.  77  ;  Irimbey 
V.  Vignier,  i  Bing.  N.  C.  151 ;  Bradlaugh  v.  De  Rln,  L.  B.  5  C.  P.  47^ ;  /><}  ^ 
Ckaumette  v.  Bank  of  England,  2  B.  &  Ad.  385 ;   infHL,  chap.  viii.  ;  chap.  x. 
Of.  judgment  of  Lord  Campbell  in  Thompson  v.  Bell,  23  L.  J.  Q.  B.  1^9. 
(b)  Infi%  chap.  viiL,  "Contracts — Nature  and  Incidents  of  Obligation." 
\c)  Lee  V.  Ahdy,  17  Q.  B.  D.  309.    Qf,  Thompson  v.  Bell,  23  L.  J.  Q.  B.  159. 
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Part  II.     ordinary  cases.     The  iudffment  of  the  other  member  of  the 

PKOPEBTY        r>t  JO 

"    Court  (Wills,   J.)   was   based   upon  the   principle  of  the  lex 

Cap.  VII.    co7itractus,  and  the  assignability  of  the  contract  in  its  inception. 
Movables^    ^^^  reasonable  view  (the  learned  judge  said)  was  that  the 
Aiiemtiwi.   insurance  company  had  contracted  with  a  person  residing  in 
South  Africa,  knowing  that  if  the  policy  was  assigned  there, 
it  would  be  assigned  subject  to,  and  would  be  governed  by,  the 
local  law.(a)     So  far  as  assignment  of  a  chose  in  action  under 
a  judicial  sale  is  concerned,  the  validity  of  such  a  sale  has  been 
recognised  in  the  case  of  an  EngUsh  bill  of  exchange.(&) 
Notes  of  It  has  sometimes  been  said  that  there  is  a  close  analogy 

assignment,  between  notice  of  an  assignment  of  a  chose  in  action,  which 
some  laws  require  to  perfect  it,  and  delivery  of  a  corporeal 
tangible  chattel.  The  analogy  appears  a  little  fanciful,  inas- 
much as  delivery  gives  possession,  whilst  notice  of  assignment 
only  fulfils  a  direction  imposed  by  the  law  it  purports  to  follow. 
There  appears  no  reason  for  distinguishing  in  this  matter 
between  formalities  required  at  the  time  of  assignment 
and  formalities  required  after  the  assignment.  English 
law,  for  example,  requires  that  assignment  of  chases  in 
action  should  be  in  writing,  not  by  way  of  chai^,  and 
that  written  notice  should  be  given  to  the  debtor.(c)  It 
would  seem  strange  to  demand  that  this  last  requirement 
should  be  fulfilled  in  the  case  of  an  assignment  abroad  of 
the  benefit  of  a  foreign  contract,  sued  on  in  England ;  and 
to  admit  at  the  same  time  that  the  assignability  of  the  con- 
tract in  other  respects  depended,  not  upon  English  law,  but 
upon  the  law  of  the  contract.(f?)  It  is  submitted  that  the 
question  of  notice  to  the  debtor,  like  other  questions  of 
assignability,  must  be  determined  by  considering  the  original 
contract  into  which  the  debtor  entered.(e) 


SUMMARY. 

ALIENATION    OF   MOVABLE    PERSONAL    PROPERTY    BY   TRANSFER 

INTER    VIVOS. 

pp.  251-260.        When  alienation  of  movable  personal  property  is  effected 
by  transfer  inter  vivos,  the  law  regards  not  so  much  the  person 

(a)  Zee  v.  Abdy^  17  Q.  B.  D.  309,  314.     See  cases  cited  antej  p.  260. 
(&)  Alcoch  V.  Smith  (1892),  i  Ch.  238.     Cf.  Outrique  v.  Imrie,  L.  R.  4  H.  L.  414. 
{c)  Jud.  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (6), 

(d)  O'Callaghan  v.  Thomond,  3  Taunt.  82  ;  Thontpson  v.  Belly  23  L.  J.  Q.  B.  159. 
{e)  See  on  this  subject  Sill  y.  Wornvicky  i  H.  BL  691 ;  Selhrig  v.  DarUy  z 
Rose,  315. 
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and  domicil  of  the  owner,  as  the  act  or  transfer  by  which  the     part  ii. 
transfer  is  eflPected,  and  the  situation,  in  fact,  of  the  property  ^^^^^^^* 
transferred.  Cap.  vii. 

If  the  property  transferred,  and  the  parties  to  the  transfer,  ^7252! 
are  all  within  the  same  jurisdiction,  the  transfer,  according  to 
the  law  of  that  jurisdiction,  will  confer  a  good  title  valid  every- 
where, under    the   dominion  of    whatever  law    the  property 
afterwards  passes. 

When  the  parties  to  the  transfer  are  in  one  jurisdiction,  and  pp.  359, 260. 
the  property  dealt  with  is  in  another,  the  authorities  are 
ambiguous ;  but  semble,  such  a  title  will  hot  be  conferred  if 
the  property,  at  the  moment  of  the  transfer,  be  within  another 
jurisdiction,  by  the  law  of  which  the  attempted  transfer  is 
invaUd  or  imperfect 

And  sembh  further  if  the  transfer  be  valid,  according  to  the  p.  261. 
law  of  the  place  where  the  property  is  in  fact  situate,  the 
title  conferred  by  it  should  be  recognised  as  good  everfrwhere, 
though  imperfect  by  the  law  of  the  former  owner's  domicil, 
and  though  the  property  be  afterwards  brought  within  the 
dominion  of  that  law. 

The  creation  of  a  lien  upon  movable  personal  property  is  p.  257* 
similarly  referred  to  the  law  of  the  place  where   the  property 
was  in  fact  situate  at  the  time  when  the  lien  was  created  (semble). 

Assignments  of  cfioses  in  action  are  governed  by  the  lex  fori  pp.  261-264. 
as  to  remedy  and  procedure  only.  In  cases  of  contract,  the 
assignability  and  mode  of  assignment  of  the  resulting  chose  in 
action  seem  to  depend  upon  the  original  lex  contra/ius.  The 
question  of  notice  to  the  debtor  should  be  referred  to  the  same 
law. 

(iii.)  Succession  to  Movable  Personal  Property, 

(a)  Disposition  of  Movable  Personal  Property  by  Will. — It  has  Movable 
been  very  generally  stated,  as  a  maxim  of  private  international  h"^J^^°*"~ 
jurisprudence,  that  wills  of  movable  personal  property  are  in  governed  by 
all  cases  governed  by  the  lex  domicilii  of  the  testator ;  (a)  and  '^*  <'^**^'^«' 
the  law  was  laid  down  by  Lord  Westbury  in  Enohin  v.  Wylie, 
in  terms  which  have  been  since  the  subject  of  some  criticism  : 
''It  is   now  put  beyond  all    possibility  of  question  that  the 
administration  of  the  estate  of  a  deceased  person  belongs  to 
the  Court  of  the  coimtry  where  the  deceased  was  domiciled  at 

{a)  Patter  v.  Brown,  5  East,  130 ;  Sill  v.  Wortwieh,  i  H.  Bl.  690  ;  Price  v.  Dew- 
hurst y  4  My.  &  Cr.  76  ;  DeBonnetal  v.  De  Bonner aU  t  Curt.  856  ;  Dolphin  v.  Bobins, 
I  Sw.  &  Tr.  37  ;  Be  Zichy  Ferraris  v.  Uertford,  3  Curt.  468 ;  Enohin  v.  Wylie, 
10  H.  L.  C.  I. 
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Part  II.     his  death.     All  questions  of  testacy  and  intestacy  belong  to 

X BOP£RTY  V  o 

'    the  judge  of  the  domicil.     To  the  Court  of  the  domicil  belongs 

Cap,  vit.    the  interpretation  and  construction  of  the  will  of  the  testator. 
Morabies—   To  determine  who  are  the  next  of  kin  or  heirs  of  the  personal 
Suvcesaian,    estate  of  the  testator  is  the  prerogative  of  the  judge  of  the 
domicil,    and  according  to  the  most    recent  authorities,  the 
question  of  the  legitimacy  of  legatees  or  next  of  kin  depends 
upon  the  same  law.(a)  In  short,  the  Court  of  the  domicil  is  the 
forum  concursus,  to   which  the    legatees  under  the  will  of  a 
testator,  or  the  parties  entitled   to  distribution  of  the  estate 
of  an  intestate,  are  required  to  resorL(b)     But  this  language, 
so  far  as  it  asserts  that  the  forum  of  the  domicil  is  the  Court 
Bntthe  forum  exclusively    entitled    to    administer    the  estate  of   a  deceased 
not  exdo?^"^*^  testator  or  intestate,  is  now  admittedly  incorrect.     On  the  con- 
siveiyentitied  trary,  whenever  admiaistration  or  probate  has  been  obtained 
to  administer,  j^^  England,  the  English  Court  will  make  a  general  decree  for 
the  administration  of  all  the    assets,  wherever  situate;    the 
principle  being  that  the  executors,  trustees,  or  administrators 
are  personally  subject  to  its  jurisdiction,  and  should  be  con- 
trolled by  it.(c)     And  where  no  proceedings  are  in  fact  pending 
in  the  forum  of  the  domicil,  it  appears  from  the   On^-JEtving 
Case  that  the  English  Court  has  no  discretion  to  refuse  the 
general  relief;  though  it  is  often  more  convenient  and  proper 
that  the  trusts — e.g.,  of  Scotch  property  held  by  Scotch  trustees 
— should  be  administrated  by  a  Scotch    rather  than  by  an 
English  Court ;  and  leave  to  serve  an  English  writ  abroad  has 
been  refused  in  such  a  case.(rf)     And  it  was  pointed  out  in  the 
Orr-Ewing  Case  that  if  English  trustees,  havii^  in  their  hands 
English  trust  funds,  were  found  within  the  jurisdiction  of  the 
Scottish  Courts,  those  Courts,  upon  the  same  principle,  might 
compel  them  to  do  their  duty.(e)     The  proposition,  therefore, 
that  only  the  Courts  of  that  country  in  which  a  testator  dies 
domiciled  can  administer  his  personal  estate,  is  incorrect.(/) 

It  is,  however,  in  all  cases  the  lex  domicilii  which  should 
determine  the  right  of  succession.  The  rule  has  been  recently 
stated  to  be,  that  although  the  parties  claiming  to  be  entitled 
to  the  estate  of  a  deceased  person  may  not  be  bound  to  resort 

(a)  Ooodman'a  TruHs^  17  Ch.  D.  266  ;  Androt  v.  AndroSy  24  Ch.  D.  637. 

h)  10  H.  L.  C.  13  ;  Prestan  v.  Melrilley  8  CI.  &  F.  1  ;  Doglimi  v.  Crisjnn,  L.  R. 
I  H.  L.  301. 

(e)  Ewing  v.  Orr^IkoiTigy  9  App.  Cas.  34,  41 ;  10  App.  Cas.  453 ;  JohnttoJie  v. 
Beattiey  10  CI.  &  F.  42,  84  ;  Stirling  Maxwell  v.  Cartwright,  1 1  Ch.  D.  523. 

(d)  Orenoell  v.  Parker,  11  Ch.  D.  601. 

{e)  Fergus&n  v.  DaugUu,  3  Pat.  App.  Cas.  (Sc.)  503,  510. 

(/)  Per  Lord  Selbome  in  Ewirig  v.  Orr-£wing,  9  App.  Cas.  34, 39  ;  commenting 
on  Enohin  v.  Wylie,  10  H.  L.  C.  i. 
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Part  II. 
Pbopbrtt. 


Cap.  VII. 

}fovable» — 
Sneeesttlon, 


to  the  tribunals  of  the  country  in  which  the  deceased  was 
domiciled,  and  although  the  Courts  of  this  country  may  be 
called  upon  to  administer  the  estate  of  a  deceased  person 
domiciled  abroad,  and  in  such  case  may  be  boimd  to  ascertain, 
as  best  they  can,  who,  according  to  the  law  of  the  domicil,  are 
entitled  to  that  estate ;  yet,  where  the  title  has  been  adjudi- 
cated upon  by  the  Courts  of  the  domicil,  such  adjudication  is 
binding  upon,  and  must  be  followed  by,  the  Courts  of  this 
country  .(a)  Moreover,  it  would  appear  to  be  only  for  the 
purpose  of  determining  the  right  of  succession  that  the  lex 
domicilii  can  be  invoked.  ''  So  far  as  relates  to  domicil,  it 
has  always  appeared  to  me  to  be  clear  that  the  domicil  of  a 
deceased  testator  or  intestate  cannot  in  principle  furnish  any 
governing  or  necessary  rule,  except  for  the  purpose  of  deter- 
mining the  succession  to  movable  estate.  For  that  purpose 
recourse  must  be  had,  not  always  or  necessarily  to  the  Courts, 
but  always  and  necessarily  to  the  law,  of  the  domicil.  The 
succession  being  once  ascertained,  the  rights  resulting  there- 
from belong  to,  and  follow  the  person  of,  the  living  successor, 
and  not  the  dead  predecessor."(^) 

The  lex  domicilii,  however,  applies  only  to  cases  where  there 
is  a  succession^  either  by  will,  heirship,  or  kindred,  to  the  goods 
of  the  deceased.  And  where  the  deceased  was  a  bastard 
without  heirs,  dying  intestate,  it  was  held  that  a  fund  to 
which  he  was  entitled  in  England  went  to  the  English  Crown 
bona  vcbcantiay  to  the  exclusion  of  the  State  to  which  by 
nationality  and  domicil  the  deceased  belonged.(c) 

The  lex  domicilii  spoken  of  in  the  cases  just  discussed  is  of  Change  of 
course  the  law  of  the  testator's  (or  intestate's)  domicil  at  the  effSrofT 
time  of  his  death,  not  at  the  time  the  will  was  made.(^) 
According  to  the  continental  view,  the  validity  of  a  will  is 
tested  either  by  the  law  of  the  domicU  or  by  the  law  of  the 
place  where  it  was  made,  following  the  maxim  "  locus  regit 
actum ;  "  and  a  change  of  domicil  after  execution  of  the  will 
and  before  death  is,  therefore,  immaterial.  In  an  English 
court  the  question  would  assume  a  different  aspect  If  the 
domicil  of  the  testator  at  the  time  of  his  death  was  foreign, 
it  is  submitted  as  clear  that  the  law  of  that  domicil  would  be 


ia)  In  re  Trufort,  Trafford  v.  Blanc,  36  Ch.  D.  600,  611.     As  to  judgment 
obtained  by  default,  mistiUie  or  fraud,  vide  infriL,  chap.  ix. 

Per  Lord  Sdbome,  C,  in  JSwing  v.  Orr-Ewlng,  10  App.  Cas.  (Sc.)  453,  502. 
Bamet^B  Trusts  (1902),  i  Ch.  847.     The  cases  there  cited  {Be  Beggia  (1822), 
34a,  and  Aspinwall  v.  Queen's  Praetor,  2  Curt.  241)  appear  to  have  little  if 
any  application  to  the  principle. 

(d)  Enohin  v.    Wylie,  10  H.  L.  C.  i ;  Bremer  v.  Freeman,  10  Moo.  P.  C.  312 ; 
Collier  y.  Binaz,  2  Curt  855. 


ouwiiue 

I  Add. 
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Part  II.     followed  as  to  the  validity  of  the  will ;  and  if  that  law  recog- 
PBOPBBTY.    ^g^  ^  ^^^^  ^  ^.y  ^^^  ^j^j^^^.  j^  accordaiice  with  the  law 

Cap.  VII.    of  a  former  domicil,  or  with  the  law  of  the  place  of  execution, 

Movables—   ^^®  above  authorities  point  to  the  acceptance  by  the  English 

Succession.    Court  of  that  decision.     But  if  the  domicil  of  the  testator  at 

the  time  of  death  is  English,  and  the  will  is  not  in  accordance 

with  English   law,  it  would  clearly  be   invalid,  apart  from 

statutory  provisions.(a) 

It   is   now,  however,  unnecessary  to   consider   whether   a 
testator,  being  a  British  subject,  has  changed  his  domicil  since 
making   his  will,  since,  as    regards  British   subjects,  it  was 
24&  25  Vict,  enacted  by  Lord  Kingsdown's  Act  (24  &  25  Vict.  c.  1 14),  first, 
^'  "4-  that  any  will  of  personal  estate  (&)  made  out  of  the  United 

Kingdom  by  a  British  subject,  wherever  domiciled  at  the  time 
of  making  or  of  death,  should  be  admitted  to  probate  as 
valid,  if  it  was  executed  in  compliance  with  the  forms  pre- 
scribed either  by  the  lex  loci  actus,  the  lex  domicilii  at  the  time 
of  its  execution,  or  the  lex  d/jmicilii  originis  of  the  testator. 
Secondly,  that  any  will  of  personal  estate  made  within  the 
United  Kingdom  by  a  British  subject,  whatever  his  domicil 
at  either  time,  should  be  admitted  to  probate  as  valid,  if  it 
was  executed  in  compliance  with  the  forms  required  by  the 
laws  for  the  time  being  in  force  in  that  part  of  the  kingdom 
where  it  was  made  (s.  2).  And,  thirdly,  that  no  will  or  other 
testamentary  instrument  should  be  held  to  be  revoked  or  to 
have  become  invahd,  nor  should  the  construction  thereof  be 
altered,  by  reason  of  any  subsequent  change  of  domicil  of  the 
person  making  the  same  (s.  3).  But  it  has  been  held  that  a 
will  and  revocation,  executed  according  to  the  testator's  domicil 
at  the  time  of  his  death,  revokes  altogether  a  will  made  under 
a  former  English  domicil,  with  the  appointment  of  executors 
contained  in  it,  if  the  intention  that  it  should  have  that  effect 
is  apparent.(c)  This  last  section  is  not  in  terms  confined  to 
the  wills  of  British  subjects,  but,  having  regard  to  the  title  of 
the  Act  ("  An  Act  to  amend  the  law  with  respect  to  wills  of 
personal  estate  made  by  British  subjects  "),  it  is  difficult  to  see 

{a)  In  the  Goods  of  Bexd,  L.  R.  i  P.  &:  D.  74  ;  In  Hie  Goods  of  Rippon^  32  L.  J.  P. 
&  M.  141. 

{b)  ^*  Personal  estate."  It  may  be  suggested  that  this  statute  was  not  intended 
to  extend  to  English  leaseholds,  which  are  immovables  and  subject  to  the  Ux  situs 
for  most  other  purposes.  (See  p.  181,  182.)  But  in  construing  an  English  statute 
it  seems  almost  impossible  to  give  the  words  "  personal  estate "  any  meaning 
narrower  than  that  ordinarily  attributed  to  them  by  English  law.  It  would  follow 
that  in  cases  falling  within  Lord  Eingsdown's  Act,  th^  lex  situs  with  respect  to 
leaseholds  may  be  satisfied  without  the  formalities  required  for  the  devise  of 
English  land  by  the  Wills  Act.  The  statute  will  be  found  set  out  as  an  appendix 
to  the  present  chapter.  (o")  Cottrell  v.  Cottrell^  L.  R.  2  P.  &  D.  400. 
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how  it  could  be  extended  to  the  wills  of  foreigners  who  should  Pabt  li. 
have  acquired  a  British  domicil  between  the  time  of  making  ^»^^ty. 
their  will  and  that  of  their  death.(a)  Assuming  that  the  Cap.  vii. 
section  cannot  be  so  extended,  the  validity  of  such  a  will  j^ff^abu^— 
would  have  to  be  decided  upon  its  compliance  or  non-com-  SH/^retMion, 
pliance  with  the  requirements  of  English  law,  and  the  fact 
that  it  was  valid  by  the  law  of  the  testator's  domicil  at  the 
time  of  making  would  be  immaterial.  With  regard  to  the 
alternative  tests  of  validity  offered  by  the  first  two  sections, 
it  was  decided  by  Lord  Penzance  (&)  that  only  one  can  be 
adopted  in  each  case,  and  that  it  is  not  competent  for  those 
who  seek  to  set  up  a  testamentary  paper  to  endeavour  to 
secure  tha  advantages  of  two  conflicting  jurisdictions.  The 
privileges  conferred  by  the  Act  attach  to  British  subjects  by 
naturalisation  (under  7  &  8  Vict.  c.  66)  as  if  they  had  been 
so  by  birth.(c)  But  the  provision  in  the  Naturalisation  Act, 
1870  (33  Vict.  c.  14),  s.  2,  enacting  that  real  and  personal 
property  may  be  ''  taken,  acquired,  held,  and  disposed  of  by 
an  alien  in  the  same  manner  in  all  respects  as  by  a  natural- 
bom  British  subject/'  has  been  held  not  to  confer  upon  aliens 
the  privileges  as  to  making  wills  which  are  given  to  British 
subjects  by  Lord  Kingsdown's  Act.(^)  In  the  case  jiist  cited 
it  was  said  by  Lord  Selbome,  that  though  the  words  "  disposed 
of "  in  the  Naturalisation  Act  must  include  a  disposition  by 
will,  yet  in  determining  what  is  a  valid  will  of  an  alien,  the 
general  principles  of  law  already  laid  down  must  still  be 
applied.  As  to  the  possible  effect  of  marriage  in  England 
after  the  acquisition  of  an  English  domicil  upon  the  validity 
of  a  will  previously  made,  having  regard  to  the  provisions 
of  the  3rd  section,  see  In  the  Goods  of  Reid.{e)  And  where 
the  testator,  being  a  naturalised  Englishman,  whose  domicil 
was  not  ascertained,  but  appeared  to  be  French,  made  in 
France  a  will  and  codicils  in  English  form,  and  a  holograph 
will  confirming  them  in  French  form,  it  was  held  that  all 
were  valid  under  s.  i  of  the  Act,  it  being  proved  that  the 
French  law  permitted  foreigners  in  France  to  make  their  will 
according  to  the  forms  required  by  the  law  of  thisir  nationality ; 
so  that  the  French  will  was  good  directly,  and  the  English 
will  and  codicils  indirectly,  by  the  lex  loci  actu8.(f) 

(a)  See  In  ths  Oood»  of  Von  Buseck^  6  P.  D.  211  ;  and  infra, 
(J)  Pechell  V.  HiUerUy,  L.  R.  i  P.  &  D.  673. 
(c)  In  the  Qood$  ofQally,  L.  R.  i  P.  D.  438. 

\d)  Bloxam  v.  Fan^re^  9  P.  D.  130.     See,  to  the  same  effect,  In  the  Ooods  of  Von 
Buseek,  6  P.  D.  iii. 
{e)  L.  R.  I  P.  &  D.  74.  (/)  In  tfie  Good*  of  Lacrolx,  L.  R.  2  P.  D.  95. 
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Part  II.         The  exceptional  case  has  recently  arisen  of  a  British  subject 

Property       ^    •  ^ 

*    dying  domiciled  in  Baden,  the  Courts  of  which  State,  according 

Cap.  VII.     to  the  admitted  statements  in  the  case,  regarded  all  questions 
Morahie»^   ^f  distribution  on  intestacy  as  governed  by  the  law  of  the 
Succe^ioff.    country  of  which  the  deceased  was  a  subject.(a)     The  English 
Court,  being  called  upon  to  distribute  movable  property  of  the 
deceased,  was   thus  referred  by   the  lex  domicilii  back  upon 
itself;  and  when  referred  back  to  itself,  would  according  to  the 
ordinary  rule  look  to  the  lex  domicilii.     Farwell,  J.,  said  that  it 
was  impossible   to  treat   this  as   a  circuJus  inextricabilis,  and 
adopted  the  law  of  the  domicil  of  origin  of  the  deceased  (which 
happened  to  be  Maltese),  on  the  ground  that  the  acquired 
domicil  in  Baden,  being  ineffectual  to  create  any  rights  or 
liabilities  governing  the  distribution  of  movables,  was  for  this 
purpose  no  domicil  at  all. 
Capacity  of         The   general   rule   that   the  law   of    the   domicil   governs 
^peDds^n     testamentary  dispositions    of  personalty    applies    to    capacity, 
lex  domicilii,  and  there  can  be  little  doubt  that,  whatever  may  be  the  claims 
of  the  lex  loci  with  reference  to  capacity  to  do  an  act  or  enter 
into  a  contract  within  its  jurisdictionX^)  the  right  of  the  lex 
domicilii  is  indisputable  when  the  capacity  to  make  a  will  is  in 
question.(c)     The  capacity  of  a  legatee  to  take  under  a  will  is 
similarly  referred  to  the  lex  d'^micUii,  but  in  this  case  it  is  the 
law  of  the  domicil  of  the  legatee,  not  of  the  testator,  which 
determines  the  question.(^)     On  the  other  hand,  the  legitimacy 
of  the  legatee  depends  upon  the  lex  domicilii  of  the  testator, 
the  question  usually  being  as  to  the  proper  meaning  of  the 
word  "  child  "  or  "  son  "  in  the  will.(e) 
Forms  of  wills      With  regard  to  forms  and  solemnities,  the  question  of  the 
o  mova  es.   pj^p^j.  j^^^y  j^y  ^^hich  wiUs  of  personalty  should  be  tested  was 

for  some  time  left  undecided,  it  having  been  thought  at  one 
period  that  there  was  a  difference  between  the  will  of  an 
English  subject  domiciled  abroad  and  that  of  a  foreigner 
similarly  situated ;  and  it  was  held  in  several  cases  that  com- 
pliance with  the  English  forms  by  an  English  subject  was 
sufficient  (/)   and   necessary .(^)      But    this    distinction    was 

(a)  Be  Johnson,  RoherU  v.  Attorney- General  (1933),  19  T.  L.  Rep.  309.  It 
will  be  noted  that  Farwell^  •/'.,  calls  attention  to  the  fact  that  the  Master's  finding 
as  to  the  Baden  law  was  not  appealed  from.  It  may  be  doubted  whether  it  was 
correctly  or  sufficiently  stated. 

(h)  As  to  the  question  of  capacity  for  these  purposes,  see  ante^  chap.  iii. 

(c)  Story,  CJonfl.,  §  103  ;  Westlake,  P.  I.  L.,  §  401  ;  Enohin  v.  Wylie,  10  H.  L.  C. 
13  ;  Doglioni  v.  Crispin^  L.  B.  i  H.  L.  301  ;  Eunng  v.  Orr-Fwing^  10  App.  Cas. 
453»  502.  W  ^  Hellman's  Will,  L.  R.  2  Eq.  363. 

(e)  Androt  v.  Andros^  24  Ch.  D.  637  ;  Goodman' 9  Tntsts,  17  Ch.  D.  266. 

(/)  Dvckess  of  KingntofCs  Ca^.^  cited  2  Addams,  21. 

(jf)  Curling  v.  Thornton^  2  Addams,  21. 
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exploded,  and  the  principle  of  referring  to  the  decision  of     pabt  ii. 
the  lex  domicilii,  and  of  the  lex  domicilii  alone,  firmly  established     ^^'*'^^^' 
by  subsequent  decisions.(a)    The  alteration  made  in  the  English    cap.  vii. 
law  on  this  subject  by  Lord  Kingsdown's  Act  (24  &  25  Vict.   MorahUg— 
c.  114)  has  been  already  pointed  out.  Suec^oi,. 

Further,  by  the  law  of  the  testator's  domicil  is  meant  not  change  of 
only  the  law  of  his  domicil  at  the  time  of  his  death,  but  ^f  ^^'^(f'' 

,  ,    after  death. 

tlic  law  at  the  time  of  his  death  of  his  domicil  at  the  time  of  his 
death.     In  Lynch  v.  Provisional  Govemme^it  of  Paraguay Jijb)  a 
domiciled    Paraguayan    died    in    Paraguay,  leaving    personal 
property  in  England.      After  his  death  all  his  property  wher- 
ever  situate    became    by    a  change  in  Paraguayan   law   tho 
property  of  the  nation  of  Paraguay,  and  his  will  became  by 
the  same  law  absolutely  invalid.     It  was  held,  however,  that 
the  legatee  under  the  will  of  the  property  in   England  was 
entitled  to  probate  here  notwithstanding,  and  that  no  retro- 
spective   operation    could    be    attributed    to    the    Paraguayan 
decree.      '*  The  question  is,"  said  Lord   Penzance,  "  in  what 
sense  does  the  English   law  adopt  the  law  of  the  domicil  ? 
Does  it  adopt  the  law  of  the  domicil  as  it  stands  at  the  time  of 
the  death,  or  does  it  undertake  to  adopt  and  give  effect  to 
all  retrospective  changes  that  the  legislative  authority  of  tho 
foreign  country  may  make  in  that  law?      No  authority  has 
been  cited  for  this  latter  proposition,  and  in  principle  it  appears 
both  inconvenient  and  unjust.      Inconvenient,  for  letters  of 
administration  or  probate  might  be  granted  in  this  country 
which  this  Court  might  afterwards  be  called  upon,  in  con- 
formity with  the  change  of  law  in  tho  foreign  country,  to 
revoke.       Unjust,  because    those   entitled    to    the    succession 
might,  before  any  change,  have  acted   directly  or  indirectly 
upon  the  existing  state  of  things,  and   find   their  interests 
seriously  compromised  by  the   altered  law.     As,  therefore,  I 
can  find  no  warrant  in  authority   or   principle  for  a  more 
extended  proposition,  I  must  hold  myself  limited  to  the  adop- 
tion and  application  of  this  proposition,  that  the  law  of  the 
place  of  domicil  as  it  existed  at  the  time  of  the  death  ought  to 
regulate  the  succession  to  the  deceased  in  this  case."     This 
case  was  followed  and  approved  by  Romer,  J.,  in   1895,  the 
question  having  arisen  by  reason  of  the  substitution  of  Italian 
law  for  Austrian  in  Padua  in  i87i.(c) 

(a)  Stanley  v.  Bernes^  3  Hagg.  Eccl.  373  ;  Mmtre  v.  Darelly  4  Hagg.  Eccl.  346  ; 
Price  V.  Dewhurtt^  4  My.  &  Cr.  76  ;  J)e  Zichy  Ferraris  v.  Hertford^  4  Moo.  P.  C. 
339 ;  Laneuville  v.  Anderson,  2  Sw.  &  Tr.  24. 

(ft)  L.  R.  2  P.  &  D.  268. 

Ic)  Be  Aganore's  Trusts  (1895),  ^4  L.  J.  Ch.  521. 
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Part  II.         The  rule  which  refers  all  questions  of  the  validity  of  a  will 

BOPERTY.    ^  ^j^^  Yo^yf  of  the  testator  8  domicil  applies  not  only  to  the 

Cap.  VII.     formal  requisites  of  execution,  but  to  all  objections  which  could 

Morabies—    be  raised  in  the  Court  of  the  domicil.     Where  the  will  of  the 

SuficensUm.    testatrix  had  been   duly  proved    in  Jersey,  where    she   was 

domiciled,  it  was  not  aUowed  to  be  impeached  in  the  Court 

of  Probate  here  on  the  ground  that  the  testatrix  was  of  unsound 

mind  or  that  it  was  obtained  by  undue  influence.(a) 

Testamentary  Eocecviion  of  Powers, 

The  question  of  the  validity  of  testamentary  instruments, 
purporting  to  be  made  in  execution  of  powers  created  by 
English  wills  or  settlements,  has  often  arisen.  The  following 
propositions  appear  now  to  be  established.  Firstly,  a  simple 
testamentary  power  is  taken  to  be  well  executed  by  a  will 
made  in  conformity  with  the  lex  domicilii  of  the  donee  of  the 
power  ;(J)  and  this  is  so,  whether  the  power  be  general  or 
special.(c)  Secondly,  when  the  instrument  creating  the  power 
requires  specified  formalities  for  its  due  execution,  compliance 
with  the  lex  domicilii  is  not  sufficient,  imless  these  formalities 
have  also  been  observed.((2)  Thirdly,  a  will  that  complies  with 
the  formaUties  required  by  the  instrument  creating  the  power 
is  a  good  execution  of  the  power,  though  not  made  in  accord- 
ance with  the  lex  domicilii  of  the  testator,  and  as  such,  will  be 
admitted  to  probate.(6)  It  will  be  observed  that  the  third  of 
these  propositions  is  an  extension  of  the  second;  and  reference 
to  the  authorities  cited  will  show  that  on  principle  it  has  not 
escaped  criticism.  The  history  of  the  first  proposition,  that  a 
power  not  requiring  special  formalities  is  well  executed  by  a 
will  complying  with  the  forms  of  the  lex  domicilii,  is  as  follows. 
In  IfHuart  v.  ffarlcness  (b)  ( 1 864)  it  was  so  decided ;  and  the 
authority  of  the  decision  was  expressly  recognised  by  the 
recent  decision  of  Stirling, «/.,  in  Be  Price :  Tomlin  v.  Latter  ( 1 900 
I  Ch.  442).  In  the  earlier  of  these  cases  the  will  had  been 
Admitted  to  probate;  and  in  the  latter,  letters  of  administration 
with  the  will  annexed  had  been  granted;  but  there  is  no 
japparent  reason  for  saying  that  formal,  recognition  of  the  will 

(a)  Miller  y.  Jame$^  L.  R.  3  P.  &  D.  4. 

(h)  In  re  Price  ;  Tomkln  r.  Latter  (1900),  I  Ch.  442  ;  following  on  this  point 
UUu4irt  y.  Harkneet  34  Beay.  324  (1S64).  Qf,  Tatnall  v.  Hankey  (1838),  2  Moo. 
P.  C.  342 

(c)  Poeey  y.  Hordem  (1900),  I  Ch.  492  ;  69  L.  J.  Ch.  231. 

(d^  Bareetto  y.  Young  (1900),  2  Ch.  339  ;  Hummel  y.  Hummel  (1898),  i  Ch.  642. 

(e)  In  tlie  Goods  of  Huher  (1896),  P.  209 ;  In  the  Qoode  of  Hallyhurton^  L.  R. 
I  P.  &  D.  90 ;  /n  Vie  Qoode  of  Alexander,  29  L.  J.  P.  M.  93. 
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in  the  Probate  Court  is  a  condition  precedent  to  its  recognition    pabt  II. 
as  a  due  execution  of  the  power ;  and  the  reasoning  of  Lord       oitortt. 
Romilly  in  the  case  of  VHuart  v.  Harhness  seems  to  show  that  it     Cap.  VII. 
is  suflScient  if  it  appears  that  the  will  is  entitled  to  probate  here.  Movables— 
In  cases,  however,  where  a  will,  valid  by  the  lex  domicilii    Succestion, 
but  not  complying  with  the   formalities   of  English   law,   is 
reUed    on.  as  an  execution  of  an  English  power  of  appoint- 
ment, the  will  must  either  expressly  or  impliedly  purport  to 
execute  the  power  in  question.     When  an  English  will  is  in 
^question,  it  is  enacted  by  Section  27  of  the  Wills  Act,  1837, 
that  a  bequest  of  the  personal  estate  of  the  testator,  or  any 
bequest  of  personal  property  described  in  a  general  manner, 
shall  be  construed  to  include  any  personal  estate  which  he  may 
have   power  to  appoint,  and  shall  operate  as  an  execution  of 
such  power  \mless  a  contrary  intention  shall  appear  by  the 
will.     But  this  section  is  a  rule  of  construction  applicable  to 
wills  which  have  to  be  construed  by  English  law,  and  not  to 
wills  which  have  to  be  construed  by  the  lex  domicilii  of  a  foreign 
testator.     A  general  bequest,  therefore,  of  personal  estate  in 
such  a  will,  there  being  no  reference  in  the  will  either  to  the 
power  or  to  the  property  to  be  appointed,  will  not  be  construed 
by  English  Courts  as  an  execution  of  the  power,  unless  the 
intention  to  introduce  the  English  rule  of  construction  on  this 
appears  iBrom  the  will  itself.(a)     But  if  the  will  contains  any- 
thing to  indicate  that  the  testator  wrote  it  with  reference  to 
the  law  of  England,  this  is  sufficient.     Thus,  where  a  testatrix 
in  a  French  will  said,  **  And  I  declare  that  this  will  annuls  all 
the  others,  and  that  it  shall  thus  be  considered  in  England  as 
well   as  in   France,"  it  was  held   that   this    amounted    to    a 
declaration  that  she  meant  the  will  to  operate  as  her  last  will 
in  England  as  well  as  in  France,  that  the  rule  of  construction 
contained  in  Section  27  of  the  Wills  Act  applied,  and  that 
<5onsequently  a  general  bequest  of  personal  estate  in  the  will 
operated  as  a  good  execution  of  a  power  of  appointment  given 
to  the  testatrix  by  an  English  instrument.(6) 

A  distinction  has  been  drawn  in  Kirwans  Trusts  (c)  between 
wills  valid  by  the  law  of  the  domicil,  and  wills  owing  their 
validity  to  Lord  Kingsdowns  Act  (24  &  25  Vict.  c.  114),  to 
which  it  is  necessary  to  call  attention.  In  that  case,  decided 
in  1883,  Kay,  J.,  held  (i)  that  a  will  executed  by  an  English 
subject  in  France  according  to  French  law  (which  was  the  law 
>of   the  testator  s  domicil)  was  not   a  good  execution  of  an 

(«)  In  re  D'Este;  Poulter  v.  UEste  (1903),  i  Ch.  898. 

ib)  In  re  Price;  Tamlin  v.  Latter  (1900),  i  Ch.  442.  (c)  25  Ch,  D.  373. 

S 
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Part  II.  English  testamentary  special  power  requiring  attestation  by 
Pbopkbty.  ^^^  witnesses.  It  cannot  be  doubted,  after  recent  decisions,(a) 
Cap.  VII.  that  the  alleged  will  was  a  bad  execution  of  the  power,  on  the 
Marabies—  short  ground  that  the  special  formalities  required  were  wanting ; 
Sucoestian.  feut  some  of  the  language  used  by  the  learned  judge  indicates, 
that  a  will  valid  only  under  Lord  Kingsdown's  Act,(J)  though 
made  in  accordance  with  the  law  of  the  domicil  of  the  testator,, 
is  not  a  good  execution  of  a  testamentary  power.  It  would 
appear  on  principle  that  if  the  will  in  question  was  valid 
according  to  the  law  of  the  domicil  (as  it  was  in  fact)  this  alone 
would  have  made  it  a  good  execution  of  the  power,  but  for  the 
fact  that  special  formalities  were  required  by  the  instrument 
creating  the  power.  Unfortunately,  however,  IfHuart  v. 
Harkness  (c)  was  not  cited  before  Kay,  J.,  during  the  argument 
of  Kirwans  Trusts;  and  the  learned  judge  relied  upon  the 
provision  in  Section  lo  of  the  Wills  Act,  1837,  that  no 
testamentary  appointment  under  a  power  should  be  vaUd 
unless  attested  by  two  witnesses.  This  part  of  the  decision,, 
however,  was  not  necessary  to  support  the  judgment;  and  the 
true  principle  appears  to  be  as  stated  by  Stirling,  J.,  in  In  re 
Pricey(d)  after  a  careful  examination  of  the  preceding  cases, 
namely,  that  where  the  domicil  of  a  testator  is  foreign,  the 
Wills  Act  does  not  apply  at  all,  and  that  there  is  no  more 
reason  for  such  a  testator  being  bound  by  the  tenth  section, 
than  by  the  ninth. 

There  is,  however,  a  class  of  wills  made  valid  by  Lord 
Kingsdown's  Act  (e)  which  would  not  be  valid  according  to- 
this  general  principle,  and  must  depend  solely  upon  the  statute. 
This  class  includes  (i)  wills  made  according  to  the  law  of  the 
place  where  they  were  made  in  fact,  such  place  not  being  the 
domicil  of  the  testator  as  it  was  in  IfHwirt  v.  Harkniess; 
(2)  wills  made  according  to  the  law  of  the  domicil  of  the 
testator  at  the  time  of  making,  but  not  at  the  time  of  his. 
death;  (3)  wills  made  in  accordance  with  the  law  of  the 
domicil  of  origin  of  the  testator  in  British  dominions,  in  oases 
where  another  domicil  had  been  acquired  before  the  death. 

{a)  Barrett  y.  Yov/ng  (1900),  2  Ch.  339  ;  Huminel  v.  Hummel  (1898),  i  Ch.  642. 

(hS  24  &  25  Vict  c.  114.  (ci)  1900.     I  Ch.  442,  451. 

(a)  In  re  Price  ;  Tomlin  v.  Latter  (1900),  i  Ch.  442. 

(e)  24  &  25  Vict.  o.  iT4f  sect,  i  :  "  Every  will  and  other  testamentary  instrument 
made  out  of  the  United  Kingdom  by  a  British  subject  (whatever  may  be  the  domicil 
of  such  person  at  the  time  of  making  the  same,  or  at  the  time  of  his  or  her  death)- 
shall,  as  regards  personal  estate,  be  held  to  be  well  executed  for  tiie  purpose  of  being^ 
admitted  in  England  and  Ireland  to  probate,  and  in  Scotland  to  confirmation,  if 
the  same  be  made  according  to  the  forms  required  either  by  the  law  where  the- 
same  was  made,  or  by  the  law  of  the  place  where  such  person  was  domiciled  when 
the  same  was  made,  or  by  the  laws  then  in  force  in  that  part  of  her  Majesty's- 
dominions  where  he  had  his  domicil  of  orig^." 
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To  this  class  of  wills  the  dicta  of  Kay,  J.,  in  Kinvans  Trusts  (a)  Part  U. 

would  seem  to  apply — namely,  that  they  are  not  made  by  Lord  *^pkbty. 

Kingsdown's  Act,  and  therefore  are  not  by  English  law,  good  Cap.  vh. 


executions  of  English  testamentary  powers.  The  decision  of  MotaUea^ 
Kekewich,  J.,  in  Hummd  v.  Humimljijb)  is  actually  to  this  ^^^^^^*^ 
effect.  In  that  case  the  testatrix  made  a  will  in  France,  and 
died  there.  The  matrimonial  domicil  of  the  testator  was 
Austrian,  and  it  did  not  appear  that  any  French  domicil  had 
been  acquired.  The  reasoning  of  the  judgment  appears  to 
assume  that  the  testatrix  was  a  British  subject,  and  that  her 
domicil  was  not  French ;  and  it  was  held  that  the  will  was  not 
a  valid  execution  of  an  English  power  of  appointment.  This 
decision  seems  to  be  approved  by  Stirling,  J.,  in  his  judgment 
in  In  re  Price.(c) 

The  second  proposition  as  to  the  execution  of  powers  stated 
above  (p.  272),  viz.,  that  where  the  instrument  creating  the 
power  requires  its  execution  with  special  formalities,  these 
formalities  must  be  complied  with,  whatever  the  law  of  the 
testator's  domicil,  appears  to  be  implied  in  the  language  of 
Stirling,  J.,  in  In  re  Price, (d)  when  that  learned  judge  was 
indicating  the  grounds  on  which  the  decision  in  Kirwans 
Trusts  might  properly  be  supported.  In  Barretto  v.  Young  (e) 
the  same  principle  was  followed  by  Byrne,  J.,  in  dealing  with 
the  case  of  a  will  made  by  a  domiciled  Frenchwoman,  valid  by 
the  lex  domicilii,  but  not  complying  with  the  requirements  as  to 
attestation  specified  by  the  will  which  created  the  power.  It 
should  be  mentioned  that  the  judgment  expressly  observed 
that  the  testatrix  (the  donee  of  the  power)  was  a  foreigner 
(i,e.,  by  nationaUty  as  well  as  domicil) ;  but  it  is  submitted 
that  this  was  really  immaterial.  Had  the  nationality  of  the 
testatrix  been  British,  Lord  Eingsdown's  Act  would  not  have 
aided  the  will  as  an  execution  of  the  power,  according  to  the 
cases  cited  on  the  preceding  pages ;  and,  if  the  domicil  had 
been  English  as  well,  there  would  have  been  still  less  ground 
for  contending  that  the  prescribed  formalities  could  be  dispensed 
with. 

The  third  and  last  of  the  propositions  stated  above  (at 
p.  272)  is  that  a  will  is  a  good  execution  of  a  power,  if  it 
complies  with  the  formalities  prescribed  by  the  instrument 
creating  it,  though  not  with  the  lex  domicilii  of  the  testator. 

(a)  KinoarC$  Trusts,  25  Ch.  D.  373. 

(h)  Hummel  v.  Hummel  (1898),  i  Ch.  642. 

(c)  In  re  Price  ;  TonUin  v.  Latter  (1900),  i  Ch.  442. 

(<f)  In  re  Price  (1900),  i  Ch.  442  ;  KirwafCs  Trusts  (1898),  i  Ch.  642. 

le)  Barretto  v.  Young  (1900),  2  Ch.  339. 
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Pabt  II.     This    appears    to    have   been   first    suggested    in    Tainall   v. 
BOPEBTY    Hankey.ia)  where  the  will  of  the  testatrix,  whose  domicil  was 
Cap.  VII.    Italian,  was  not  duly  made  and   attested   according  to   the 
Movabiejt—   Neapolitan  law.     It  was  held  that  it  was  nevertheless  entitled 
Sucee89i(m.    ^q  probate  as  a  good   execution  of  a  power  of  appointment 
created  by  an  English  will,  the  formalities  prescribed  by  that 
will  having  been  complied  with.     In  In  the  Goods  of  AUxanderJlJb) 
Sir  Cresswell  Cresswell  considered  himself  bound  to  follow  this 
decision,  and  held  a  will  entitled  to  probate  under  the  same 
circumstances,  though  he  had  previously  expressed  a  directly 
contrary  opinion  in  Crookenden  v.  Fuller,  decided  in  the  same 
year.      The   same    question  came  before   Lord   Penzance  in 
1867  (c)  with  reference  to   a    will  made  in  Scotland  in  the 
English  form   by  a  married  woman  domiciled    in    Scotland, 
purporting  to  be  made  under  a  power  and  disposing  of  property 
in  England,  and.  not  valid  by  the  law  of  Scotland ;  and  Lord 
Penzance  held  it  to  be  a  good  execution  of  the  power,  following 
the  previous  decisions,  though  with  expressed  reluctance.     It 
may  be  noted  that  in  this  case  it  did  not  appear  that  any 
formalities  were   prescribed  by   the  instrument  creating  the 
power,  and  it  seems  fairly  clear  that  the  formalities  relied  on 
were  those  provided  by  the  Wills  Act,  1837  (i  Vict.  c.  26), 
sect.  10.     The  decision,  therefore,  seems  to  go  further  than  the 
previous  cases,  and  amounts  to  saying  that  a  will  invalid  by 
the  lex  domicilii  may  be   a  good   testamentary  appointment 
under  a  power  created  by  an  English  instrument  relating  to 
property  in  England,  if  the  formalities  required  by   English 
law  are  observed.     The  most  recent  case  on  the  subject  came 
before  Sir  F.  Jeune  in   1896  with  the  same  result.(d)     The 
domicil  in  this  case  was  French,  and  the  power  was  created  by 
a  deed  executed  in  the  course  of  an  English  administration 
suit  with  reference  to  English  property.     It  did  not  appear 
that  any  formalities  were  required  by  the  language   of  the 
deed;  and  the    distinction  (whatever   it   be   worth)  between 
formalities  required  by  the  instrument    creating    the   power 
and   formalities  required  by  the   law  of  the   country  where 
the  property  is  situated  and  probate  is   asked  for,  was  not 
adverted  to.     The  will  was  executed  in  English  form,  and  not 

(a)  Tatnall  v.  Hank^y,  2  Moo.  P.  C.  342.    Cf.  Barnei  v.  Vinceivty  5  Moo.  P.  C.  201. 

(h)  In  tlie  Goods  of  Alexander^  29  L.  J.  P.  &  M.  93  (1859).  Crookenden  v.  Fuller^ 
ibid.  p.  I. 

(r)  In  the  Goods  of  Ilallyhurton^  L.  R.  I  P.  &  D.  90 ;  followed  in  In  the  Goods 
of  Trefimd  (1899),  P.  247,  and  In  t/i£  Goods  of  Vannini,  68  L.  J.  P.  7.  In  the  last 
case  Sir  F.  Jeune  said  that  the  proper  course  in  such  cases  was  to  grant  admin 'js- 
tration  with  the  will  annexed,  and  not  to  make  a  grant  of  probate. 

(d)  In  the  Goods  of  Huber  (1896),  p.  209. 
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in  accordance  with  French  law.     It  was  held  that  it  was  a    part  ll. 
good  execution  of  the  power,  the  learned  judge  relying  on  the     ^^^^y. 
cases,  already  cited,  and  also  on  some  dicta  of  Lord  Romilly    Cap.  vil. 
in  IfHuart  v,  Harknes8,{a)  with  reference  to  In  the  Goods  of  Movables— 
Alej:aM£r,{a)      Sir   F.  Jeune   evidently    regarded    himself   as    Sweessum, 
bound   by  authority,  and  said  that  the  law  on  the  question 
could  not  be  regarded  as  being  in  a  satisfactory  condition. 

In  cases  of  conflict  between  the  lex  domicilii  of  the  donee  of  Operation  of 
the  power,  and  the   law   to   which  the   donor  of  the  power  ^^^^^'jj'^^ 
presumably  intended  to  refer,  not  as  to  formalities,  but  as  to  creating 
the  operation  of  the  power  itself,  it  would  seem  on  principle  that  ^°*  "^™^ 
the  latter  should  prevail.     The  authority  to  dispose  proceeds 
jBrom  the  donor,  not  the  donee.     Thus  it  has  been  held  that  a 
power  created  by  a  marriage  settlement  in  English  form  of 
English  movables,  executed  on  the  marriage  of  an  English- 
woman with  a  domiciled  Frenchman,  might  be  exercised  by 
her  in  a  manner  which  was  not  allowed  by  French  law,  though 
her  domicil  had  become  French  by  the  marriage.(&)     So  where 
a  domiciled  Englishman  exercises  by  will  a  general  power  of 
appointment  created  by  a  Scotch  will,  the  appointed  property 
does  not  thereby  become  assets  for  his  creditors,  but  is  con- 
trolled by  Scotch  law.(c)     The  distinction  is  between  property 
and  power ;  and  in  Poney  v.  Hordeni  it  is  pointed  out  that  if 
circumstances  subsequent  to  the  creation  of  the  power  took  the 
property  out  of  the  instrument  creating  the  power,  and  made  it 
property  of  the  appointor,  different  considerations  would  apply. 

Where  a  will  was  made  in  EngUsh  form  by  the  wife  of 
a  domiciled  Frenchman,  which  will  was  invalid  as  not  being  in 
accordance  with  the  lex  domicilii,  but  effectual  by  English  law 
as  a  testamentary  appointment  under  her  marriage  settlement, 
the  Court  granted  administration  testamento  annexo  to  the 
appointee,  but  limited  it  to  such  property  as  the  deceased 
had  power  to  and  did  dispose  of  by  such  testamentary 
appointment.(rf) 

As  to  the  interpi*etation  and  construction  of  wills  of  personal  Construction 
estate,  there  is  no  doubt  but  that   the  law  of   the  domicil  ^QyjJ^ie^* 
speaks  alone,(6)  unless  there  is  sufficient  on  the  face  of  the  legitimacy  of 
will  to  show  a  different  intention  in  the  testator,  and  this  not  ^ftto  of^*  * 

construction, 
(a)  niluart  v.  Ilarkness,  34  Beav.  324  (1864).     In  the  Goods  of  Alexander^  29 

L.  J.  P.  &  M.  93. 

(ft)  In  re  Meg  ret  ^  Tweedie  v.  Maunder  (1901),  i  Ch.  547  ;  following  Poney  v. 
Hordern  (igoo),  i  Ch.  492.     Cf,  In  re  Hernando  (1884),  27  Ch.  D.  284. 

(c)  In  re  Bald  (1897),  66  L.  J.  Ch.  524. 

id)  In  the  Goods  ofTrefond  (1899),  F.  247. 

(e)  Yates  v.  Tliompson^  3  CI.  A:  F.  544 ;  Unohin  v.  Wylie^  10  H.  L.  C.  I ;  Andruther 
y.  Chalmer,  2  Sim.  1. 
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Part  II. 
Pbopebty. 

Cap.  VII. 

Morables — 
Succession, 


but  referred 
to  the  law  of 
legatee's 
domicil. 


only  in  the  forum  domicilii  but  wherever  such  questions  aris6.(a) 
In  Enohin  v.  Wylie,  Lord  Westbury  says :  *'  All  questions  of 
testacy  and  intestacy  belong  to  the  judge  of  the  domiclL  To 
the  Court  of  the  domicil  belongs  the  interpretation  and  con- 
struction of  the  will  of  the  testator,'X&)  Thus,  in  Anstruther 
V.  Chalmer,(c)  a  Scotch  lady  died  domiciled  in  England,  having 
made  a  will  in  the  Scotch  form  whilst  on  a  visit  to  Scotland. 
The  universal  legatee  having  died  in  the  lifetime  of  the  testa- 
trix, his  representative  became  entitled  by  Scotch  law.  It  was 
held,  however,  that  the  law  of  England  must  govern  the  con- 
struction, and  that  the  gift  consequently  lapsed.  Similarly, 
technical  expressions  or  words  of  quantity  or  value  in  a  will 
are  to  be  interpreted  as  they  would  be  in  the  courts  of  the 
testator's  domicil.  The  cases  on  this  part  of  the  subject  are 
fully  discussed  in  Story,  and  it  is  unnecessary  to  do  more  than 
refer  to  them  here.(d) 

But  although  the  interpretation  of  words  in  a  will  is  governed 
by  the  law  of  the  domicil  of  the  testator,  yet  it  is  now  con- 
clusively established  that  the  meaning  of  the  word  "  child  "  in 
a  will,  i.e.,  the  legitimacy  of  a  descendant,  is  not  a  matter  of 
interpretation  at  all.  Accordingly,  the  legitimacy  of  a  legatee, 
like  his  capacity,(e)  is  referred  to  the  personal  law  of  the 
legatee,  that  is,  to  the  law  of  his  domicil,  and  not  to  the  law 
of  the  domicil  of  the  testator.(/)  The  decision  of  the  Court 
of  Appeal  in  Be  Goodmans  Trusts,  just  cited,  was  emphatically 
speaking  an  epoch  in  the  history  of  this  branch  of  the  subject, 
inasmuch  as  it  had  been  previously  held  by  Lord  Hatherley 
that  the  legitimacy  of  the  legatee  depended  upon  the  law 
of  the  testator's  domicil,  not  upon  the  law  of  his  own,  and  the 
decision  was  expressly  put  by  that  learned  judge  upon  the 
ground  that  it  belonged  to  the  law  of  the  testator  s  domicil  to 

{a)  Trotter  v.  Trotter ^  4  Bligh,  N.  S.  502  ;  3  Wila.  &  S.  407.  In  re  Price  ;  Tomlin 
y.  Latter  (1900),  i  Ch.  442.  Stirling,  J.,  says,  **  In  general  a  will  is  to  be  construed 
according  to  the  law  of  the  domicil  of  the  testator ;  but  this  is  a  mere  canon  of 
construction,  which  should  not  be  adhered  to  when  there  is  any  reason,  from  the 
nature  of  the  will,  or  otherwise,  to  suppose  that  the  testator  wrote  it  with  reference 
to  the  law  of  some  other  country  ;  **  citing  Dicey^  Confl.  of  Law,  695. 

(h)  10  H.  L.  C.  13. 

\c)  2  Sim.  I ;  see  Yates  v.  Hiompson^  3  CI.  k  F.  544,  569  ;  Ommaney  v.  Bingham, 
3  Hagg.  EccL  414,  n. 

(d)  Story,  Confl.,  §  479  (a),  (b) ;  Pierson  v.  Gamett,  2  Bro.  Ch.  38  ;  Malcolm  v. 
Martin,  3  Bro.  Ch.  50 ;  Saunders  v.  Drake,  2  Atk.  465  ;  Wallis  v.  Brighttoell,  2  P. 
Wms.  88  ;  Zansdoum  t.  Lansdown,  2  Bligh,  60 ;  Laneurille  v.  Anderson,  2  Sw.  k, 
Tr.  24  ;  Stetoart  v.  Oamett,  3  Sim.  398.  Ab  to  the  practice  of  the  Court  of  Chan- 
cery in  ignoring  the  rate  of  exchange,  see  Cockerell  v.  Barber,  16  Ves.  461  ;  Campbell 
y.  Graham,  i  Buss.  &  My.  453. 

{e)  Re  milman's  Will,  L.  R.  2  Eq.  363. 

(/)  Be  Goodman* s  Trusts,  17  Ch.  D.  266  ;  50  L.  J.  Ch.  425  ;  oyerruling  Boyes  y. 
Bedale^  i  H.  &  M.  798 ;  and  approving  Skottotoe  y.  Young,  L.  R.  1 1  £q.  474,  and 
Be  Wright's  Trusts,  25  L.  J.  Ch.  621. 
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interpret  the  meaning  of  the  word  "  child  "  in  his  will.     In    Pabt  ii. 
one  sense  it  is  true  that  the  law  of  the  testator's  domicil  has     ^^^^y. 
the  right  to  interpret  the  meaning  of  the  word  **  child  "  in    Cap.  vil. 
his  will.     **  But  the  question  is,  what  is  the  rule  which  the  jfovabiet— 
English  law  [the  law  of  the  testator's  domicil]  adopts  and  Succession. 
applies  to  a  non-English  child  ?     This  is  a  question  of  inter- 
national  comity  and  international  law.     According  to  that  law 
«...  the  statics  of  a  person,  his  legitimacy  or  illegitimacy,  is 
to  be  determined  everywhere  by  the  law  of  the  country  of  his 
origin — the  law  under  which  he  was  bom/'(a)     The  decision 
of  Lord  Hatherley  was  declared  in  the  same  case  to  be  con- 
trary to  principle,  and  erroneous.     Boyes  y.  Bedale  must  there- 
fore be  regarded  as  no  longer  law.     It  must  be  noted  that 
Re  Ooodmans  Trusts  was  a  case,  not  of  a  will  (like  Boyes  v. 
Bedale),  but  of  intestacy;  but  it  is  clear  from  the  judgments 
and   on   principle   that   cases   of  intestacy  and   testacy   are 
governed  by  the  same  rule.     The  legitimacy  of  legatees,  as 
well  as  next  of  kin,  is  referred  by  English  law  to  the  law  of 
their  domicil,  that  is,  to  the  law  of  the  domicil  of  their  father 
at   the   time   of    their    birth.(&)     It    has    been   seen   above 
(chap,  iv.)  that,  in  cases  of  legitimisation  per  subsequens  matri- 
manium,  the  legitimisation  must  be  recognised  by  the  law  of 
the  father's  domicil  at  the  time  of  birth  and  at  the  time  of 
the  subsequent  marriage.(c) 

But  a  bequest  to  the  '*  next  of  kin  "  of  a  deceased  legatee 
has  been  construed  according  to  English  law,  so  as  to  admit  a 
half-sister  who  would  have  been  excluded  by  the  law  of  the 
domicil  of  the  deceased  legatee.((Q  The  judgment  proceeded 
on  the  ground  that  the  question  was  what  the  testator  meant 
by  "  next  of  kin  "  and  that  no  considerations  of  statics  or  legiti- 
macy arose. 

Afi  the  law  of  the  testator's  domicil,  when  left  to  itself,  will  Teatator's 
decide  all  questions  connected  with  the  construction  and  eflfect  ev^e /ea? 
of   his   will   that  were   not   expressly  contemplated,  so    any  domidUL 
attempt  by  the  testator  himself  to  evade  the  provisions  of  that 
law  will  be  futile.     Thus,  in  Hog  v.  Lashhy,{e)  it  was  held  that 
though    the   personalty  referred  to  by  the.  will  was   locally 
situate  in  England,  a  Scotch  testator  could  not  exclude  his 
children  from  the  legitim  or  share  in  it  given  imperatively  by 

{a)  Be  Goodman^ s  Trusts^  17  Ch.  D.  266,  per  James,  L.  J. 

(h)  This  principle  was  adopted,  both  as  to  realty  and  personalty,  by  Eay,  J.,  in 
Andros  v.  Andros  (24  Ch.  J).  637)  ;  and  as  to  realty,  in  In  re  Orey  (1892),  3  Ch.  88. 
(<?)  In  re  Grove^  Vaucher  v.  Treasury^  40  Ch.  D.  216  ;  see  ante^  chap.  iv. 
\d)  In  re  Ferguson  (1902),  i  Ch.483. 
(e)  6  Bro.  P.  C.  577  ;  3  Hagg.  Eccl.  415. 
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Pabt  II.  the  Scotch  law.  Similarly,  in  Ommaney  v.  Bingham,{a)  the 
OPKBTY.  2a^  Qf  the  testator's  domicil  was  referred  to  in  order  to  decide 
Cap.  vii.  whether  or  not  a  condition  in  restraint  of  marriage,  with  a 
Mtmahiez—  hequest  over,  was  void.  And  the  validity  of  a  legacy  to 
Su^cesgian,  superstitious  uses  depends  upon  the  lex  domicilii,  and  not 
upon  the  law  of  the  place  where  the  uses  are  to  be  carried 
out,  or  where  the  legatees  are  domiciled.(&)  That  is  to  say, 
the  form  of  the  domicil  of  the  testator  will  decide  for  itself 
whether  the  legatees  take  under  the  will ;  but  of  necessity  in 
such  a  case  the  carrying  out  of  the  uses  must  be  left  to  the 
control  of  the  local  law. 
Foreign  wills,  A  question  has  often  arisen  as  to  what  wills  are  entitled  to 
toprobttte^^^  probate  in  the  English  Court,  and  it  appears  to  be  now  settled 
that  a  will  disposing  solely  of  property  situate  abroad  will  not 
be  admitted  to  probate  here,  unless  it  is  incorporated  by  refer- 
ence in  another  will  entitled  to  probate  on  its  own  account,  as 
disposing  of  property  within  this  jurisdiction.(c)  But  it  seems 
that  a  mere  mention  in  the  English  will  of  an  intention  to 
ratify  and  confirm  the  foreign  one  will  be  sufficient  to  incor- 
porate it,  so  as  to  entitle  it  to  probate.(r?)  And  where  a 
testator  expressed  a  distinct  intention,  in  a  will  disposing  of 
British  property,  that  it  should  be  regarded  as  independent  of, 
and  disconnected  from,  his  general  will,  which  disposed  of 
other  property  in  America  at  much  greater  length.  Sir  J.  Hannen 
allowed  the  EngUsh  will  to  be  admitted  to  probate  alone,  an 
authenticated  copy  of  the  American  will  and  codicils  being 
ordered  to  be  filed  in  the  registry,  and  a  note  of  such  filing 
appended  to  the  English  probate.(f)  So  where  the  testator,  a 
domiciled  Englishman,  had  made  an  English  will  in  England, 
and  afterwards  a  will  in  South  America  in  the  foreign  form, 
disposing  of  all  his  property  there  (and  2^ro  tanto  revoking  pre- 
vious dispositions  of  it),  probate  was  granted  of  the  English 
will  only ;  and  (by  consent)  the  Spanish  will,  which  had  been 
deposited  in  the  registry  here,  was  ordered  to  be  given  out  for 
probate  abroad.(/)  In  a  subsequent  case,  when  two  wills  had 
been  executed,  one  according  to  the  English  form  appointing 
English    executors,    and   disposing  of   English   property,  the 

[a)  5  Ves.  757  ;  3  Hagg.  Eccl.  414- 

\h)  In  re  Elliott,  Elliott  v.  Johnston,  39  W.  R.  297. 

\c)  In  ttie  Ooods  of  Murray  (1896),  P.  65  ;  following  In  the  Goods  of  Ifowden, 
43  L.  J.  P.  &  M.  26.  Cy,  In  the  Goods  of  Cood,  L.  R.  i  P.  D.  449  ;  In  the  Goodn 
of  Bolton  (1887),  12  P.  D.  202  ;  In  the  Goods  of  Tamplin  (1893),  P.  59. 

(d)  In  the  Got}ds  of  Harris,  L.  R.  2  P.  &  *D.  83  ;  39  L.  J.  P.  &  M.  48 ;  In  the 
Goods  of  dela  Saussaye,  L.  R.  3  P.  &  D.43  ;  42  L.  J.  P.  &  M.  47. 

(e)  In  the  Goods  of  Astirr,  L.  R.  i  P.  D.  150. 
\f)  In  the  Ooods  of  Smart,  9  P.  D.  64. 
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other   in  Swiss  form  disposing   of   property  in    Switzerland,  PabtII. 

probate  was  granted  of  the  English  will  alone,  on  a  copy  of  operty. 

the  Swiss  will  being  filed  in  the  registrv.(«)     And  when  there  Cap.  vil. 


was  an  English  and  a  South  African  will,  each  in  like  manner  MorabUi^ 
limited  to  the  property  in  each  country,  the  Court  granted  Suceemm, 
probate  of  the  English  will  only,  on  an  affidavit  being  filed 
exhibiting  a  copy  of  the  South  African  will,  and  a  statement 
to  the  eii'ect  of  such  affidavit  being  inserted  in  the  probate.(i) 
Where  it  was  desired  to  prove  in  England  the  will  of  a  foreigner 
domiciled  abroad,  and  it  was  proved  that  by  the  foreign  law 
the  will  was  deposited  with  a  notary,  who  was  not  allowed  to 
send  it  out  of  the  country,  probate  has  been  granted  of  a 
notarial  copy.(c) 

A  foreign  grant  of  probate  granted  by  the  competent  Court,  Foreign  grant 
i.e.,  the  Court  of  the  domicil  of  the  deceased,  will  be  followed  foifowed^by 
by  the  English  Court  of  Probate  when  application  is  made  for  Engiiah 
a  grant  of  probate  or  administration  with  the  will  annexed 
here.(rf)  In  the  case  of  In  tlie  Goods  of  Earl  (e)  the  person  who 
had  obtained  probate  as  executrix  from  the  Court  of  the  domicil 
in  New  South  Wales  was  not  entitled  to  the  grant  here,  but 
the  Court  granted  her  administration  with  the  will  annexed, 
under  the  discretionary  power  conferred  upon  it  by  20  &  21 
Vict.  c.  77,  s.  73.  Lord  Penzance,  in  reviewing  the  previous 
decisions  on  the  subject,  said,  "  The  result  of  the  cases  (e)  is 
that  in  the  Prerogative  Court  the  tendency  was  to  follow  the 
foreign  grant  where  it  could  be  done,  but  there  was  a  reluc- 
tance to  lay  down  any  general  rule  on  the  matter ;  while  the 
decisions  in  the  Court  of  Probate  have  militated  against  the 
rule  of  following  the  foreign  grant."  Lord  Penzance,  after 
having  referred  to  the  dicta  of  Lord  Westbury  on  the  subject 
in  Enohin  v.  Wyli€,{f)  proceeded  to  say  that  he  thought  the 
Court  ought  to  act  upon  the  special  power  given  to  it  by 
20  &  21  Vict.  c.  77,  s.  73,  and  make  a  grant  in  all  such  cases 
to  the  person  who  had  been  clothed  by  the  Court  of  the 
country  of  domicil  with  the  power  and  duty  of  administering 

{a)  In  the  Goods  of  De  la  Bue^  15  P.  D.  185.  In  this  case  there  was  an  affidavit 
that  by  Swiss  law  the  English  executors  would  have  no  power  to  interfere  with 
the  Swiss  estate,  which  would  be  administered  by  the  Swiss  Court 

\h)  In  the  Goods  of  Callaway^  15  P.  D.  147. 

{c)  In  the  Goods  of  Von  Linden  (1896),  P.  148.  In  the  Goods  of  Lemme  (1892), 
p.  89. 

{d)  In  the  Goods  of  Earl^  L.  R.  i  P.  &  D.  450  ;  In  the  Goods  of  Hilly  L.  R.  2  P.  & 
D.  89  ;  infrdy  p.  286.    Followed  in  Meatyard's  Case  (190J),  P.  125. 

(e)  Larpent  v.  Sindry,  1  Hagg.  Eccl.  383  ;  In  the  Goods  of  Bead^  I  Hagg.  Eccl. 
476  ;  Countess  (CAcunlia^s  Case^  i  Hagg.  Eccl.  237  ;  Duchess  of  Grleans'  Case^  i  Sw. 
&  Tr.  253;  28  L.J.  P.  &  M.  129;  Viescaw,  3'Arambumy  2  Curt.  280;  In  t/ie 
Goods  ojRogersony  2  Curt.  656.  (/)  10  H.  L.  C.  115. 
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Part  II.     the  estate,  no  matter  who  he  was  or  on  what  ground  he  had 

'    been    clothed   with    that    power.     The    same    prmciple    was 

Cap.  VII.     adopted  in  the  case  of  In  the  Goods  of  HUlJia)  where  adminis- 
tration de  bonis  had  been  granted  in  America  to  those  who 


Movables,—  applied  for  a  similar  erant  here,  the  testatrix  having  died 
—  domiciled  in  America,  and  there  being  personal  estate  unad- 
ministered  in  this  country.  In  cases  where  the  powers 
granted  to  a  person  by  a  foreign  will  fell  short  of  the  powers 
of  executors  according  to  English  law,  "  there  will  be  a  grant 
to  him  of  administration  with  powers  as  near  as  may  be  to 
those  granted  by  the  will."(&) 

When  a  will  was  made  in  English  form  by  the  wife  of  a 
domiciled  Frenchman,  invalid  by  the  lex  domicilii,  but  effectual 
by  English  law  as  a  testeunentary  appointment  under  her 
marriage  settlement,  administration  with  the  will  annexed  was 
granted  to  the  appointee,  but  limited  to  such  property  as  the 
deceased  had  power  to  and  did  dispose  of  by  such  testamentary 
appointment."(c) 

Succession  to       (a)  Succession  to  Movable  Pei^sonal  Property  by  Operation  of  Law. 

iTvteatato—      — It  will  havo  been  already  gathered  from  what  has  been  said 

governed  by    3^  ^q  ^\^q  j^^  which  ffovems  the  disposition  of  personal  chattels 

lex  uofntciiii  ,  "  , 

—legitimacy  by  will,  that  the  same  principle  of  the  l€X  domicilii  applies  to 
b^  ii^  of  theh^  succession  to  personal  chattels  ah  intestato.  The  words  of  Lord 
domicii.  Westbury,  cited  above,(rf)  in  Enohin  v.  Wylie  (e)  are  as  applicable 
to  cases  of  succession  ab  intestato  as  to  those  of  testacy.  "  It 
is  now  put  beyond  all  possibility  of  question  that  the  adminis- 
tration of  the  estate  of  a  deceased  person  belongs  to  the  Court 
of  the  country  where  the  deceased  was  domiciled  at  the  time 
of  his  death.  All  questions  of  testacy  and  intestacy  belong 
to  the  judge  of  the  domicil."(/  ) 

It  has  been  already  stated  that  this  language,  so  far  as  it 
asserts  an  exclusive  right  in  the  forum  domicilii,  is  too  large,((7) 
but  it  is  fully  supported  by  recent  authority  so  far  as  the  l€x 

(a)  L.  R.  2  P.  &  D.  89  ;  so  In  the  Good»  of  Smith,  16  W.  R.  1130. 

\h)  Per  Jeune,  P.,  in  In  the  Goods  of  Von  Linden  (1896),  P.  148,  citing  In  the 
Goods  of  Brieseffuinn  (1894),  P.  260. 

(c)  In  the  Goods  of  Trefond  (1899),  ^-  247. 

{d)  Supra,  p.  265.  (e)  10  H.  L.  C.  13. 

(/)  ^'  Sir  R.  Arden*s  language  in  Samerrille  v.  Somerville^  5  Ves.  786.  Other 
authorities  to  the  same  effect  on  the  general  question  are  :  Pipon  v.  Pipon,  AmbL 
25  ;  Thome  v.  WatkinSy  2  Ves.  35  ;  Sill  v.  Worswick^  I  H.  Bl.  690 ;  Balfour  v.  Scott, 
6  Bro.  P.  C.  550 ;  Bruce  v.  Bruce,  2  B.  &  P.  229,  n. ;  Hunter  v.  Potts,  4  T.  R.  182 ; 
Potter  V.  Brown,  5  East,  130  ;  Thornton  v.  Curling,  8  Sim.  310  ;  Price  v.  Bewhurst, 

8  Sim.  279  ;  and  among  the  more  recent  cases,  Boglioni,  v.  Crispin,  L.  R.  i  H.  L. 
301  ;  In  t/ie  Goods  of  Weaver,  36  L.  J.  P.  &  M.  41. 

{g)  Ante,  266  ;  Evoing  v.  Orr- Swing,  10  App.  Cas.  453,  503 ;  JSwingy.  Orr-Ewing, 

9  App.  Cas.  (Eng.)  34  ;  In  re  Tirufort,  Trufford  v.  Blanc,  36  Ch.  D.  600.    See  infrh, 
p.  285,  for  the  English  rule  as  to  general  administration. 
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domicilii  is  concerned ;  and   for   the  purpose  of  determining  Pabt  ii. 

the  succession   to   movable    estate,    Lord  Selbome  has  said  ™''^^' 

that    recourse    must  be   had,    not   always    or    necessarily  to  Cap.  vil. 

the  Courts,   but  always  and  necessarily  to  the  law  of   the  MorahUs— 

domicil."(«)  Succemon. 

And  where  the  title  has  been  adjudicated  upon  by  the  Courts 
of  the  domicil,  such  adjudication  is  binding  upon,  and  must  be 
followed  by,  the  Courts  of  this  country,(6) 

But  so  far  as  the  legitimacy  of  next  of  kin  is  concerned,  it 
has  been  already  more  than  once  stated  that  English  law 
refers  the  question  of  legitimacy,  both  in  cases  of  testacy 
and  intestacy,  to  the  law  of  the  domicil  of  the  next  of  kin 
concerned.'  Thus,  in  cases  under  the  Statute  of  Distributions, 
the  legitimacy  of  a  child  claiming  as  next  of  kin  is  decided 
by  the  law  of  his  domicil — i.e.,  the  law  of  his  father's  domicil 
at  his  birth.((;) 

And  in  cases  of  legitimisation  per  subsequens  matrimonium,  it 
has  been  held  that  the  legitimisation  must  be  recognised,  not 
only  by  the  law  of  the  father's  domicil  at  the  time  of  birth,  but 
by  the  law  of  the  father's  domicil  at  the  time  of  the  subsequent 
marriage.(^) 

Where  the  estate  in  England  was  that  of  a  bastard,  intestate 
without  heirs,  of  Austrian  domicil  and  nationality,  it  was  held 
that  there  was  no  succession,  and  that  the  English  Crown  took 
as  bona  vacantia.{e) 

It  follows,  from  the  rule  just  stated,  that  the  succession 
duties  payable  in  such  cases  are  calculated  on  the  assumption 
that  the  beneficiaries  are  legitimate  by  English  law  if  they  are 
legitimate  by  the  law  of  their  own  domicil,(/  )  though  in  the 
case  cited  the  question  arose  under  a  will,  and  moreover  at 
that  time  the  law  of  the  testator's  domicil  was  erroneously 
regarded  as  the  governing  law  in  such  cases.  The  domicil  of 
the  testator  and  of  the  legatees  happened  in  Skottowe  v.  Young 
to  be  the  same.  Under  the  old  view  of  the  law  applicable  to 
such  cases  it  had  been  held  that  the  law  of  the  domicil  will 
prevail  as  to  what  is  sufficient  to  constitute  kinship ;  so  that 
where  the  intestate  died  domiciled  in  England,  leaving  debts 
^nd    choaes    in   action   recoverable    in    Scotland,    the   English 

{a)  In  JSwing  v.  Orr-Eioing^  lo  App.  Cas.  453,  502. 

{h)  Per  Stirling,  J.,  in  In  re  Trufort,  36  Ch.  D.  600,  611. 

\c)  Me  QoodmaiC*  Trugts,  17  Ch.  J).  266  ;  overruling  Boyes  v.  BedaU^  i  H.  &  M. 
798.    See  avte^  pp.  278,  279,  and  cf,  chap.  iv. 

(d)  Me  Qrove^  Vauc/ier  v.  TreMury,  40  Ch.  D.  216. 

{e)  Bamett*s  Trugtn  (1902),  1  Ch.  847. 

(/)  Skottowe  T.  Young,  11  Eq.  474.  See  this  caee  commented  on  in  Ooodman^s 
Tnuts,  17  Ch.  D.  266;  and  cf.  Wallace  v.  Attorney- General,  L.  R.  i  Ch.  i.  8. 
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Part  II. 
Propeety. 

Cap.  VII. 

Movables — 
Succesfiaru 


Title  of 
foreign  ex- 
ecutor or  ad- 
ministrator. 


rule  as  to  kindred  by  half  blood,  and  not  the  Scotch,  was 
followed.(a) 

The  distinction  between  cases  of  distribution  on  intestacy, 
which  are  to  be  governed  by  the  law  of  the  intestate  s  domicil, 
and  those  in  which  the  real  question  is  how  far  the  operation 
of  the  lex  situs  on  his  real  property  shall  prevail,  is  well  seen 
in  two  cases  cited  by  Sir  W.  Grant  in  Brodie  v.  Barry,{h)  In 
the  first  the  intestate's  domicil  was  English,  and  it  was  accord- 
ingly held  that  the  next  of  kin  took  his  personalty  by  English 
law,  so  that  the  Scotch  heir  was  not  obliged  to  bring  the 
Scotch  realty  into  hotchpot,  in  order  to  claim  his  share,  as  the 
Scotch  law  would  have  compelled  him  to  do.(c)  In  the  other 
case,  where  the  domicil  was  also  English,  it  was  held  that  the 
personalty  was  not  liable  to  be  called  upon  to  exonerate  Scotch 
real  estate  from  debts  to  which  it  alone  was  liable  by  Scotch 
law,  although  the  English  law  would  have  imposed  such  a 
burden  upon  English  land.(rf)  Obviously  this  decision  does 
not  touch  the  claim  of  the  lex  domicilii  to  govern  all  questions 
that  affect  the  personalty  only,  and.  in  accordance  with  this 
general  principle,  it  was  held  in  Hog  v.  Lashhy  («)  that  a  Scotch 
testator  could  not  exclude  his  children  from  the  legitim  or 
share  in  his  personalty  given  to  them  by  the  Scotch  law, 
though  the  property  was  situate  in  England.  In  Oinmaney  v. 
Bingham  {f)  it  was  decided  that  the  law  of  the  testator's 
domicil  determined  whether  or  not  a  condition  in  restraint  of 
marriage  with  a  bequest  over  was  void.  These  two  last  cases 
properly  come  under  the  head  of  succession  to  personal  pro- 
perty by  will ;  but  the  principles  regulating  the  two  branches 
of  the  subject  are  almost  identical,  and  they  are  virtually 
authorities  for  the  general  principle,  that  the  rights  and 
liabilities  of  those  entitled  to  succeed  to  the  movable  personalty 
of  a  deceased  person  are  governed  by  the  law  of  his  domiciL 
The  duties  of  executors  and  administrators  will  be  considered 
immediately. 

(b)  RigM  and  Title  of  the  Personal  Representative, — Closely 
connected  with  the  subject  of  succession  to  personal  chattels 
either  by  will  or  ah  iTitestato,  come  the  principles  by  which 
these  personal  chattels  are  collected  and  made  available  for 
the  purposes  of  succession,  after  clearing  the  estate  of  the 
deceased  from  all  burdens  and  claims.     In  cases  where  all  the 


(a)  Tli4)rne  v.  Watkins^  2  Ves.  Sen.  35. 

(c)  Balfour  v.  Scott ^  6  Bro.  P.  C.  550. 

{d)  Drummond  v.  Ulrumm-ond^  6  Bro.  P.  C.  601. 

(e)  6  Bro.  P.  C.  577  ;  3  Hagg.  Eccl.  415. 

(/)  5  "^es.  757  ;  3  Hagg.  Eccl.  414. 


{h)  2  Ves.  &  B.  131. 
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personal  chattels  of  the  deceased  are  m  one  country,  and  that     Pabt  II. 
country  the  country  of  his  domicil,  no  difficulty  arises ;  and     ^^^t^* 
the  personal  representative  who  is  appointed  by  the  domiciliary  Cap.  vil. 
Court  either  to  execute  the  will  or  to  administer  the  estate,  as  Movable*^ 
the  case  may  be,  takes  possession  of  all  the  estate  of  the   Succe$sion, 
deceased  by  the  authority  of  the  Court  which  appointed  him, 
and  deals  with  it  in  accordance  with  the  law  which  that  Court 
enforces.    But  in  many  cases  it  happens  that  the  personal  estate 
of  the  deceased  is  not  situate  in  the  country  of  his  domicil,  or 
not  wholly  so  situate ;  and  it  is  plain,  first,  that  some  other 
authority  than  that  of  the  Court  of  the  domicil  is  necessary 
to  enable  any  representative  of  the  deceased  to  take  possession 
of  it ;  and  secondly,  that  there  will  be  in  many  cases  a  conflict 
of  law  as  to  the  principles  by  which  he  should  be  guided  in 
dealing  with  it. 

The  first  general  principle  which  can  be  laid  down  on  the  Grant  of 
subiect  is  that  a  foreign  grant  of  probate  or  letters  of  administra-  Probate  or 

**  .  ®        .      .  .  1  administra- 

tion is  intra-territorial  only  in  its  operation,  and  that  the  title  tion— no 

so  conferred  extends  only  as  of  right  to  personal  estate  within  ^^^St 
the  jurisdiction  of  the  Government  which  granted  it.(a)     Con- 
sequently, to  entitle  the  personal  representative  of  a  man  who 
has  died  abroad  to  take  possession  of  personal  estate  here,  he 
must  prove  the  will  or  take  out  letters  of  administration  here 
as  well  as  in  the  country  of  the  domicil.(6)     This  rule  extends 
to  chases  in  action,  it  being  an  established  rule  (c)  that,  in  order 
to  sue  in  any  court  of  this  country  in  respect  of  the  personal 
rights  or  property  of  a  deceased  person,  the  plaintiflF  must 
appear  to  have  obtained  probate  or  letters  of  administration  in 
the  Court  of  Probate  of  this  coimtry.     But  as  between  the 
administrator  in  the  fonivi  of  the  domicil,  and  local  or  limited  Foreign  re- 
administrators  elsewhere,  it  has  been  held  that  the  former  is  ?!!n^o  righV^ 
the  person  to  receive  any  surplus  or  balance  of  the  estate  in  to  sue. 
the  hands  of  the  limited  administrators.(f{)     Thus,  where  a 
company  is  being  wound  up  in  an   English   court  no  personal 
representative  of  a  creditor  can    establish  his  debt    without 
an  English  probate  or  letters  of  administration,  though  the 

{a)  story,  §  512. 

(ft)  Lee  V.  Moore,  Palm.  163  ;  Taui^an  v.  Flower,  3  P.  Wms.  369 ;  Vauthienen  v. 
Vauthienen,  Fitzgib.  204  ;  Le  Briton  v.  Le  Queane,  2  Cas.  temp.  Lee,  261  ;  Attorney' 
General  v.  Bouwens,  4  M.  &  W.  193. 

(c)  Williams  on  Executors,  i.  362 ;  In  re  Vallance,  24  Ch.  D.  177  ;  Attorney' 
General  v.  Bauwens,  4  M.  &  W.  193  ;  Tyler  v.  Bell,  2  My.  &  Cr.  89 ;  Attorney' 
General  v.  Cocherell,  i  Price,  179;  Whyte  v.  Rme,  3  Q.  B.  507;  Enohin  v. 
Wylie,  10  H.  L.  C.  19  ;  Macniahon  v.  Rawlingt,  16  Sim.  429 ;  Carter  v.  Crofts, 
Godb.  33. 

[d)  Earner  v.  Ilacon,  16  Ch.  D.  407  ;  S.  C.  on  appeal,  18  Ch,  D.  347  ;  Enohin  v. 
Wylie,  10  H.  It,  C.  i  \  De  la  Viesca  v.  Lubbock,  10  Sim.  679. 
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deceased  creditor  was  domiciled  abroad.(a)  Even  a  stop-order 
cannot  be  obtained  without  complying  with  this  requisite.(&) 
But  an  English  grant  of  probate  or  administration  properly 
obtained  here  is  by  the  English  Courts  regarded  as  extending 
to  all  the  personal  property  of  the  deceased,  wherever  situate 
at  the  time  of  his  death,(o)  at  least  in  such  a  sense  that  a  re* 
presentative  duly  constituted  in  England  may  sue  in  England 
in  relation  to  foreign  assets;  and  in  a  case  before  Sir  F. 
Nicholl,(c?)  where  a  domiciled  Englishman  died  in  France, 
leaving  two  testamentary  papers  relating  to  personalty  there, 
and  the  first  of  them  also  to  personalty  and  realty  in  England, 
his  widow  was  granted  administration  with  both  papers  annexed, 
though  a  doubt  was  expressed  whether  and  in  what  sense  such 
administration  extended  to  the  French  property.  This  case 
was  followed  by  Sir  C.  Cresswell  in  In  the  Goods  of  WiiUerXe) 
but  the  true  rule  on  the  point,  as  has  been  already  stated,  was 
laid  down  in  the  later  cases  cited  above ;  (/)  and  now  it  may 
be  taken  that  a  will  disposing  solely  of  property  situate  abroad 
will  not  be  admitted  to  probate  here  unless  it  is  incorporated 
by  reference  in  another  will  entitled  to  probate  here  as  dis- 
posing of  property  within  the  jurisdiction ;  though  a  mere 
mention  in  the  English  will  of  an  intention  to  ratify  and  confirm 
the  other  will  be  sufficient.  To  support  a  right  of  action,  how- 
ever, a  grant  of  representation  or  probate  in  England  is  only 
necessary  where  the  plaintiff  is  suing  qud  personal  representa- 
tive, in  the  right  of  the  deceased.(^)  Thus,  where  a  foreign 
administrator  has  already  obtained  a  judgment  abroad  against 
an  English  debtor  of  his  intestate,  he  may  prove  in  England 
against  the  estate  of  that  debtor,  if  since  dead,  without  taking 
out  English  administration  to  his  own  intestate.(A)  And  in 
granting  probate  to  the  executor  of  a  person  who  has  died 
domiciled  abroad,  it  is  the  duty  of  the  Court  of  Probate,  in 

accordance  with  the  comity  of  nations,  to  follow  the  grant  (if 
any)  made  by  the  competent  Court  of   the  domicil.(i)     In 


ii 


{a)  Partington  v.  Attorney' General^  L.  R.  4  H.  L.  icx). 

\h)  Christian  v.  Devereu-x^  12  Sim.  264.  But  probate  granted  by  the  Supreme 
Court  at  Hong  Kong,  which  by  imperial  statute  has  all  such  jurisdiction  as  for  the 
time  being  belongs  to  the  Court  of  Probate  in  England,  has  been  admitted  in  an 
English  court :  In  re  TootaVs  Tnuts,  23  Ch.  D.  536. 

(c)  Whyte  v.  BMe,  3  Q.  B.  498,  507 ;  Scarth  v.  Bishop  of  London^  i  Hagg. 
Eccl.  625. 

(d)  Spratt  V.  Harris^  4  Hagg.  Eccl.  405,  409.  [e)  30  L.  J.  P.  &  M.  56. 
{f)In  the  Goods  0/ Lord  Jftowden^  43  L.  J.  P.  &  M.  27  ;  In  the  Goods  of  Coode^ 

L.  R.  I  P.  &  D.  449 ;  In  the  Goods  of  Harris,  L.  R.  2  P.  &  D.  83  ;  39  L.  J.  P.  &  M. 
48  ;  In  tJie  Goods  of  De  la  Saussaye,  L.  R.  3  P.  &  D.  43  ;  42  L.  J.  P.  &  M.  47. 

{g)  Vauquelin  v.  Bov-ardy  15  C.  B.  N.  S.  341. 

(h)  Maeniehol  y.  Macnichol,  L.  R.  19  Eq.  81. 

(0  Enohin  y.Wylie,  10  H.  L.  C.  i,  14  ;  ante,  p.  193. 
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accordance  with  this  principle,  it  has  been  the  practice,  upon    pabt  ii. 
the  production  of  an  exemplified  or  certified  copy  of  the  probate  ^^|^ty. 
granted  by  the  proper  Court  of  the  domicil,  ifor  the  EngUsh     Cap.  vii. 
Court  to  make  its  own  grant  of  probate  to  the  executor  who    Movables— 
proved  there.(a)     But  where  the  Court  of  the  domicil  appears    Suceesnofi, 
to  have  decreed  probate,  not  of  the  original  will,  but  of  a  trans- 
lation  of  it,  the  English  Court  will  not  require  production  of 
the  original  will,  but  only  of   an  English  translation  of  the 
document  admitted  to  probate  abroad.(&)     And  the  doubt  ex- 
pressed as  to  the  expediency  of  the  practice  by  Sir  J.  Nicholl 
in  Zarpent  v.  Sindry  and  In  the  Goods  of  Head  (c)  must  now  be 
regarded  as  set  at  rest  by  the  judgments  of  Lord  Westbury  and 
Lord  Cranworth  in  Enohin  v.  Wylie.     So  where  the  Court  of 
the  domicil  has  decreed  that  the  time  limited  by  its  law  for 
the  execution  of  the  executorship  has  passed,  and  that  the 
executor  has  no  more  right  to  intermeddle  in  the  estate  of  the 
testator  as  against  the  persons  beneficially  interested,  the  Court 
held  itself  bound  by  such  decree,  and  refused  to  grant  probate 
as  to  English  personality  to  such  executor.(£{)     Similarly,  in 
grantincr  ancillary  administration,  the  Court  will  follow  a  crant  Foreign  grant 

1        J  J      •       ^i_  4.      r   xT-       J        •   •!  J    •  a^-       ofadministra- 

already  made  m  the  court  of  the  domicil,  and  m  granting  tion— howfar 
original  administration  will  guide  itself  by  the  law  of  that  followed. 
court.(e)  And  admmistration  with  the  will  annexed  has  been 
granted  to  the  attorneys  in  England  for  the  Administrator- 
Greneral  of  a  British  colony,  upon  whom  by  the  law  of  that 
colony  had  devolved  the  representation  of  a  testator  there 
domiciled.(/)  But  in  In  the  Goods  of  Cos7iaham(g)  Lord  Penzance 
said  that  the  Court  would  not  follow  a  foreign  grant  so  as  to 
treat  the  claimant  as  executor  to  the  tenor  of  a  will,  where  he 
did  not  appear  to  it  to  be  entitled  to  such  a  grant,  but  ad- 
mitted that  the  foreign  grant  should  be  followed  so  far  as  to 
treat  the  deed  as  testamentary,  and  eventually  granted  the 
claimant  administration  with  the  will  annexed  under  the  dis- 
cretionary power  given  by  20  &  21  Vict.  c.  77,  s.  73.  In  a 
later  case  the  same  judge  used  language  not  quite  consistent 
with  this  decision,  saying,  "  I  have  before  acted  on  the  general 
principle  that  where  the  Court  of  the  country  of  the  domicil 

{a)  In  the  Ooods  cf  Clarke,  36  L.  J.  P.  &  M.  72  ;  Larpent  v.  Sindry,  i  Hagg.  382 ; 
In  the  Goods  of  Cringan^  i  Hagg.  549 ;  In  the  Good*  ofRwhoo,  2  Add.  461  ;  Vietca 
V.  D^Arambum,  2  Curt.  277  ;  In  the  Goods  of  Henderson,  2  Robert  144  ;  In  the 
Goods  of  Smith,  2  Robert.  332. 

U))  In  the  Goods  of  Rule,  4  P.  D.  76.  {c)  i  Hagg.  474. 

{d)  Laneurille  v.  Anderson,  2  Sw.  &  Tr.  24  ;  see  Crispin  v.  Doglioni,  3  Sw.  &  Tr. 
96  ;  S.  C.  L.  R.  3  H.  L.  301. 

{e)  WilliamB  on  Executors,  i.  430;  Enohin  v,  Wylie,  10  H.  L.  C.  i,  and  cafc^ 
cited  in  note  (a),  supra, 

(/)  In  the  Goods  of  Black,  13  P.  D.  5.  {g)  L.  R.  i  P.  &  D.  183. 
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Pabt  II.  of  the  deceased  makes  a  grant  to  a  party,  who  then  comes  to 
Peoperty.  ^j^jg  Court  and  satisfies  it  that  by  the  proper  authority  of  his 
Cap.  VII.  own  country  he  has  been  authorised  to  administer  the  estate 
Movables—  of  the  deceased,  I  ought,  without  further  consideration,  to 
SuooesHon.    grant  power  to  that  person  to  administer  the  English  assets/'(<*) 

In  the  case  of  In  the  Goods  of  JVeuver,(b)  the  principle  of 
following  a  foreign  grant  of  administration  was  recognised,  but 
the  Court  refused  to  extend  it  so  far  as  to  follow  a  grant  made 
to  a  nominee  of  the  person  entitled,  except  upon  the  express 
consent  of  the  latter,  there  being  nothing  to  show  that  the 
consent  given  to  the  appointment  of  the  nominee,  as  to  the 
goods  in  the  country  of  the  domicil,  was  intended  to  apply  also 
to  goods  situate  here.  As  to  the  evidence  required  by  the 
English  Court  of  the  will  upon  which  foreign  probate  has  been 
granted,  a  translation  of  the  will  proved  in  the  foreign  court 
should  be  adduced;  and  where  the  document  used  in  that 
foreign  court  was  itself  a  translation  from  an  English  original, 
a  re-translation  of  that  translation  is  the  proper  document  to 
produce ;  though  it  is,  of  course,  open  to  those  seeking  English 
probate  to  claim  it  on  the  ground  that  the  will  is  valid  by  the 
law  of  the  foreign  domicil,  without  reference  to  the  foreign 
decree,  in  which  case  the  original  English  will,  or  a  copy  of  it, 
should  be  used.(c)  In  the  words  of  Hannen,  J.,  "  If  this  Court 
is  to  give  credit  to  a  foreign  Court  for  having  duly  investigated 
all  the  facts  of  a  case  upon  which  it  founds  its  decree,  it  must 
also  assume  that  it  has  satisfied  itself  of  the  accuracy  of  the 
document  upon  which  it  proceeds."(d) 
statutory  Under  24  &  25  Vict.  c.  121,  when  subjects  of  foreign  States 

pro^sions  for  shall  die  in  her  Majesty's  dominions,  and  there  shall  be  no 
tionby^^  person  to  administer  their  estates,  the  consuls  of  such  foreign 
consuls.  States  shall  administer,  and  shall  be  entitled  to  obtain  from  the 

proper  Court  letters  of  administration  of  the  effects  of  such 
deceased  person,  limited  in  such  maimer  and  for  such  time  as 
the  Court  shall  think  fit.  These  provisions,  however,  are  only 
to  apply  to  the  subjects  of  such  foreign  States  as  shall  be 
specified  by  Order  in  Council,  with  whom  agreement  shall 
have  been  made  by  treaty  for  securing  similar  rights  to  British 
subjects  and  British  consuls  within  their  dominions.  Apart 
from  this  statute,  the  law  of  this  country  will  not,  it  seems, 
recognise  the  right  of  a  foreign  consul  to  take  possession  of  or 

(a)  In  ths  Goods  of  Hill,  L.  R.  2  P.  &  D.  89.    See  Preston,  v.  Melville,  8  CI.  &  F.  i. 
\h)  36  L.  J.  P.  &  M.  41. 

(c)  In  the  Goods  of  Denhais  and  In  the  Goods  of  Vigny,  4  Sw.  &  Tr.  15. 
\d)  In  the  Goods  of  Jiule,  Weekly  Notes,  Feb.  9,  1878,  p.  32.    See  also  In  the 
Ooods  of  Clarke,  36  L.  J.  P.  &  M.  72. 
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administer    the    property   of  a  foreigner  dying  here,  who  is     Part  it. 
domiciled  in  his  own  country,  even  though  none  of  those  other-     ^^^^^^' 
wise  entitled  object  to  the  grant.(a)  <'Ap.  vii. 

When  a  grant  of  administration  has  been  once  made,  the  Morahies— 
person  who  has  received  it  is  the  person  bound  to  administer  Succetsion 
the  effects  of  the  deceased  within  the  jurisdiction,  and  it  makes  Foreign  ad- 
no  difference  that  he  may  have  consented  to  the  appointment  ministrators 
of  another  representative  in  the  court  of  the  domicil.  Thus,  transfer  their 
in  Preston  v.  Melville  (b)  the  persons  named  as  trustees  and***^®- 
executors  in  the  will  of  a  domiciled  Scotchman  having  declined 
to  act,  his  next  of  kin  obtained  letters  of  administration  of  his 
personal  estate  in  England  from  the  proper  Court  there,  and 
afterwards  consented  to  the  appointment,  by  the  Court  of 
Session  in  Scotland,  of  other  persons  as  trustees  and  executors 
in  the  place  of  those  named  in  the  will,  with  all  the  powers 
that  had  been  thereby  given  to  them.  These  trustees  so 
appointed  raised  an  action  in  the  Court  of  Session  against  the 
administratrix,  calling  on  her  to  transfer  to  them  the  personal 
estate  possessed  by  her  under  the  administration,  and  offering 
her  a  full  release  from  liability.  The  House  of  Lords  held 
that  the  English  administratrix  was  the  proper  person  to 
administer  the  personal  estate  in  England,  by  virtue  of  the 
letters  of  administration,  and  that  the  Scotch.  Court  could  give 
no  title  to  such  estate.  But  if  the  substituted  trustees  had 
been  appointed  executors  in  Scotland  before  the  next  of  kin 
took  out  administration  in  England,  and  with  her  consent, 
there  can  be  little  doubt  that  the  English  Court  would  have 
held  them  entitled  to  administration  here  in  preference  to  her 
claim  as  next  of  kin.  Their  appointment  would  then  have 
been  sanctioned  by  the  Court  of  the  domicil — the  appointment 
being,  of  course,  the  act  of  the  Scotch  Court — and  the  next  of 
kin  would  have  been  no  longer  entitled  by  the  law  of  the 
domicil  at  the  time  the  application  was  made  to  the  English 
Court,  so  that  the  observations  of  Lord  Cranworth  in  Enohin  v. 
Wylie  {c)  would  apply. 

The  liability  to  account  to  the  Court  which  grants  adminis- 
tration is  not  affected  by  the  fact  that  he  applies  for  and 
receives  the  grant  as  attorney  for  the  person  really  entitled. 
Thus,  when  letters  of  administration  in  England  were  granted 
to  one  R.  W.,  the  attorney  of  the  widow  of  the  deceased,  she 
being  resident  in  New  York,  it  was  held  that  the  attorney  was 

{a)  Aspinwall  v,  QueerCs  Proctor^  2  Curt.  241,  247 ;  hi  the  Goods  of  Wyckoff,  3 
Sw.  &  Tr.  20  ;  Williams  on  Executors,  i.  430,  n. 
(ft)  8  CI.  &  F.  I. 
(c)  10  H.  L.  C.  I.     See  Eanies  v.  Hacon^  18  Ch.  D.  347. 
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responsible  for  the  distribution,  and  was   not   discharged  by 
payment  to  his  principal.(a) 

The  grant  of  administration  once  having  been  made,  the 
"  title  of  the  administrator  to  all  the  effects  within  the  juris- 
diction becomes  complete,  and  remains  though  they  be  carried 
out  of  it,  unless  they  come  into  another  jurisdiction  as  unappro- 
priated assets  of  the  deceased.     Thus,  where  the  widow  of  an 
intestate  in  India  took  out  administration  of  his  effects  there, 
and  remitted  the  proceeds  of  those  effects  in  Government  bills 
to  her  agent  in  England,  and  a  creditor  of  the  intestate,  having 
taken  out  administration  in  this  coimtry,  brought  an  action 
against  that  agent  to  recover  such  proceeds,  it  was  held  that 
no  action  would  lie.(6)     But  in  Hervey  v.  Fitzpatrick  (c)  Lord 
Hatherley  held  that  where  a  foreign  administrator  had  remitted 
assets  to  England  and  come  himself  after  them,  he  might  be 
sued  in  a  court  of  equity  by  the  next  of  kin  who  had  taken 
out  English  administration,  in  respect  of  those  assets.     The 
decision,  however,  was  put  on   the  ground    that    the  foreign 
administrator  had  transmitted  the  assets  to  England  for  the 
purpose  of  their  being  carried  to  the  account  of  the  estate  of 
the   deceased   owner,  and    the   Court   refused    to    order   the 
defendant  to  pay  the  proceeds  of  the  assets  in  question  into 
court.      This  was  in  effect  the  same  principle  as  that  adopted 
by  Sir  J,  Leach  in  Logan  v.  Fairlie,(d)  who  says,  **  If  a  testator 
die  in  India,  and  his  personal  estate  be  wholly  in  India,  and 
his  executor  be  resident  there,  and  the  will  be  proved  there, 
and  the  executor  remit  to  a  legatee  in  England,  I  am  of  opinion 
that  the  legacy  duty  is  not  payable   upon   such    remittance, 
inasmuch  as  the  whole  estate  is  administered  in  India,  and  the 
remittance  is  in  respect  of  a  demand,  which  is  to  be  considered 
as  established  there.     But  if  a  part  of  the  assets  of  the  testator 
is  found  in  England,  in  the  hands  of  the  agent  of  such  executor^ 
without  any   spedjic   appropriation,    and   a   legatee   in   England 
institute  a  suit  here  for  the  payment  of  his  legacy  out   of  such 
unappropriated  assets,   then    such  assets  are  to    be    considered    as 
administered   in  Fn^landJ*      And  though  the  decision  of  Sir 
J.  Leach  in  this  case  as  to  the  liability  of  such  assets  to  legacy 
duty  was  subsequently  reversed,(g)  on  the  authority  of  Attorney- 
General  V.  Jackson,(f)  which  will  be  noticed  when  the  rules  as 
to  the  payment  of  legacy,  succession,  and  probate  duties  are 
discussed,  yet  the  above  statement  of  the  law  as  to  specific 

{a)  In  re  Bendellj  Wood  v.  Bendell  (1901),  i  Ch.  230. 
(ft)  Currie  v.  Birdiam^  I  Dowl.  &  Ry.  35 ;  Janncey  v.  Seeley,  i  Vern.  397. 
{c)  Kay,  421.  {d)  2  Sim.  &  Stu.  284. 

\e)  Logan  v.  Fairlie,  2  My.  &  Cr.  59.  (/)  2  CI.  &  F.  48. 
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appropriation  of  assets  by  an  administrator  was  quoted  with     Part  ll. 
approval  by   the    Court.      When,  therefore,  proceedings   are   ^^Q^^^'''^- 
commenced  in  England  as  to  unappropriated  assets  within    cap.  vii. 
the  jurisdiction,  administration  should  be  taken  out  in  England,  j^arahUs— 
and  the  administrator  made  a  party  to  the  suit.(a)     So  where   Successiim, 
it  did  not  even  appear  that  the  intestate,  who  died  in  India, 
had  at  the  time  of  his  death  assets  in  England,  but  a  bill  was 
brought  here  for  an  account  of  the  assets  in  the  hands  of  his 
personal  representative  in  India,  it  was  held  that  administration 
must  be  taken  out  in  England,  and  the  administrator  made 
a  party.(6) 

With  regard  to  the  effect  of  Scotch  probates  or  ''  confirma-  Scotch  con- 
tions,"  as  they  are  called,  in  England,  it  is  enacted  by  2 1  &  2  2  fir°^**io°»- 
Vict.  c.  56,  s.  12,  that  when  any  confirmation  of  the  executor 
of  a  person  who  shall  in  manner  aforesaid  be  found  to  have 
died  domiciled  in  Scotland,  which  includes  besides  the  personal 
estate  situate  in  Scotland  also  personal  estate  situate  in  England, 
shall  be  produced  in  the  principal  Court  of  Probate  in  England, 
and  a  copy  thereof  deposited  with  the  registrar,  together  with 
a  certified  copy  of  the  interlocutor  of  the  commissary,  finding 
that  such  deceased  person  died  domiciled  in  Scotland,  such 
confirmation  shall  be  sealed  with  the  seal  of  the  said  Court,  and 
retiuixed  to  the  person  producing  the  same,  and  shall  thereafter 
have  the  Uke  force  and  effect  in  England  as  if  a  probate  or 
letters  of  administration,  as  the  case  may  be,  had  been  granted 
by  the  said  Court  of  Probate.  Under  this  section,  when  the 
seal  of  the  English  Court  has  been  affixed,  the  executor  has 
all  the  powers  of  an  English  executor,  and  may  sell  and  dis- 
pose [of  English  leaseholds,  although  specifically  bequeathed, 
though  a  Scotch  executor  cannot  deal  with  leaseholds  in  Scot- 
land.(c)  And  the  enactment  incorporates  with  it  48  Geo.  3, 
c.  149,  so  that  where  additional  property  is  discovered  in  this 
country  after  sealing  the  confirmation,  an  additional  confirma- 
tion may  be  issued  in  Scotland,  and  the  seal  of  the  English 
Court  i^xed  to  that.((Q  But  when  one  confirmation  has  been 
sealed  in  England,  the  Court  will  not  allow  its  seal  to  be 
further  affixed  to  an  "  eik  "  or  additional  confirmation ;  and 
this  whether  the  additional  confirmation  include  a  part  of  the 
estate  omitted  from  the  original  one  or  not.(6)     A  similar 

(0)  Williams  on  Executors,  i.  361. 

{h)  Tyler  v.  Bell^  2  My.  &  Cr.  89 ;  Bond  v.  Graham^  i  Hare,  482  ;  Flood  v.  Pat- 
terson,  29  Beav.  295.  (c)  Hood  v.  Barri/ufton,  L.  K.  6  Eq.  218. 

{d)  In  tfie  Goods  of  Ryde^  L.  B.  2  P.  &  D.  86.  See  also  on  this  section  Hawarden 
V.  Dufdop,  2  Sw.  k,  Tr.  340 ;  Williams  on  Executors,  i.  363. 

{e)  In  tfie  Ooodt  of  Hutcheson,  32  L.  J.  P.  &  A.  167  ;  In  the  Goods  of  Garden,  2 
8w.  &  Tr.  622  ;  In  the  Goods  of  WingtUe,  ibid.  625. 
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enactment  is  made  as  to  Irish  probates  by  20  &  21  Vict, 
c.  95. 

Though  it  is  thus  clear  that  no  man  has  any  right  to  assume 
title  to  the  assets  of  a  deceased  person,  except  by  virtue  of 
probate  or  letters  of  administration  taken  out  in  the  country 
where  they  are  situate,  yet  a  question  has  sometimes  arisen  as 
to  what  is  the  position  of  a  foreign  personal  representative  who 
has  done  so,  and  how  far  payments  to  him  by  debtors  of  the 
deceased  are  a  good  discharge  to  them  of  their  liabilities.  Such 
a  person  intermeddling  with  English  assets  would,  it  is  clear,  be 
regarded  as  executor  de  son  tort,  the  commonly  accepted  defini- 
tion of  such  an  executor  being  "  he  who  takes  upon  himself  the 
office  of  executor  by  intrusion,  not  being  so  constituted  by  the 
deceased,  nor,  for  want  of  such  constitution,  substituted  by  the 
Court  to  administer ;  "  (a)  and  as  such  an  executor  has  all  the 
liabilities,  though  none  of  the  privileges,  that  belong  to  the 
character  of  executor,(&)  it  is  clear  that  he  would  be  liable  to 
actions  in  the  country  where  the  assets  were  found  situate,  as 
the  representative  of  the  deceased,  at  least,  as  far  as  the  amount 
of  those  assets.  Unless  a  foreign  personal  representative  has 
received  English  assets,  so  as  to  make  himself  liable  in  England 
on  this  principle,  or  has  taken  out  administration  here,  he  is  of 
course  not  liable  to  be  sued,  qiid  representative,  in  English 
courts,  however  unlimited  his  foreign  liability  may  be.(r)  But 
whatever  liability  might  attach  to  such  an  executor  de  son  tort, 
would  his  receipt  be  a  good  discharge  to  debtors  of  the  de- 
ceased's estate,  so  as  to  protect  them  from  any  further  demand 
of  the  same  debt  at  the  hands  of  a  representative  properly  con- 
stituted ?  It  was  laid  down  in  Coulters  Case  (d)  that  **  all 
lawful  acts  which  an  executor  de  son  tort  doth  are  good ; "  and 
it  has  been  held  that  alienations  of  the  goods  of  the  deceased 
by  such  an  executor  are  indefeasible.(e)  These  authorities,  how- 
ever, by  no  means  go  so  far  as  to  sanction  the  collection  of 
assets  by  such  an  executor,  or  to  protect  those  who  have  made 
payments  to  him  without  satisfying  themselves  that  he  has 
authority  to  give  them  a  discharge.  Story  inclines  to  the 
opinion  that  such  discharge  would  be  invalid,  on  the  ground 
that  receiving  debts  amounts  to  a  collection  of  assets,  which 
no  man  is  empowered  to  do  except  by  a  grant  of  probate  or 


{a)  Godolphin,  pt.  2,  c.  8,  8.  i ;  Wentworth,  Er.  c.  14,  p.  320  (ed.  14) ;  Swinburne, 
4i  23,  I. 

(ft)  Per  Lord  Cottenham  in  Curmi/fkael  v.  Carmu^hael,  2  Phill.  loi. 

{c)  Bearan  v.  Lord  Hastings^  2  K.  &  J.  724.  (rf)  5  Co.  30  b. 

{e)  Greysbrook  v.  For,  Plowd.  282 ;  Parher  v.  Kett,  i  £aym.  66i  ;  S.  C.  12 
Mod.  471. 
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administration  in  the  country  where  he  finds  them.(a)    It  is  clear     Pabt  ii. 
that  a  foreign  personal  representative  would  have  no  advantage     "^^^^^^' 
in  this  respect  over  a  common  executor  de  son  ioH.(b)  Cap.  vii. 

According  to  the  old  case  of  Daniel  v.  LucreXc)  a  release  MovalUs-^ 
given  by  an  Irish  administrator  to  the  Irish  obligee  of  a  bond  Succession, 
made  in  England,  and  afterwards  taken  possession  of  in  England  Release  by 
by  the  English  administratrix,  the  intestate  having  died  there,  ^®^®^.?  ^®P^®" 
was  held  to  be  no  answer  to  an  action  on  the  bond  in  England 
by  the  English  administratrix,  on  the  express  ground  that  bonds 
are  bona  notabUia  in  the  diocese  where  they  are  found  at  the 
time  of  death.(rf)  It  is  difficult  to  regard  the  situs  of  such  a 
bond  as  the  real  locality  of  the  assets  represented  by  it,  in  pre- 
ference to  the  country  where  the  debtor  must  be  sued,  and  in 
Whyte  V.  Bose,{e)  where  the  circumstances  of  Daniel  v.  Lxicre  were 
reversed,  it  was  held  that  a  grant  of  administration  in  the  foreign 
country  where  the  bond  was  situate  was  not  necessary  to  entitle 
an  English  administrator  to  sue  in  England,  the  debtor  having 
come  within  the  jurisdiction  of  the  English  Court.  There  can 
be  no  doubt  that  if  a  release  had  been  given  by  a  person  who 
had  obtained  administration  in  the  foreign  country  where  the 
bond  was  honum  notabile  at  the  time  of  the  death,  that  release 
would  have  been  a  good  answer  to  a  subsequent  action  by  any 
administrator  in  any  other  country,  whether  that  of  the  domicil 
or  not ;  (f)  but  there  is  no  English  authority  to  show  that  where 
a  debtor  to  the  estate  of  the  deceased  has  paid  a  personal  re- 
presentative who  could  not  have  enforced  the  claim  against  him 
by  suit,  he  can  in  any  case  protect  himself  by  such  a  discharge 
of  his  liability. 

Though  it  thus  follows  that  no  personal  representative  has  Obligation  of 
a  right  to  collect  assets  or  give  discharges  for  debts  in  any  Jo^^^^^® 
country  other  than  that  where  his  grant  was  obtained,  yet  where  for  what 
he  does  so,  and  brings  them  home  within  the  jurisdiction  of  the  ^^^  *' 
Court  from  which  his  grant  proceeded,  it  would  seem  that  he 
is  liable  to  account  to  it  for  the  administration  of  those  assets, 
just  as  if  they  had  been  received  and  collected  within  the  limits 
of  his  authority.  (^)     Though  this  doctrine  is  mentioned  with 
some  disapprobation  by  Story,  it  would  appear  to  follow,  from 
the  view  of  the  English  Courts,  mentioned  above,  that  a  grant 

(a)  Story,  §514;  Preston  v.  Melville^  8  CI.  &  F.  I,  12;  Attorney- General  v. 
Bouivens,  4  M.  £  W.  71. 

(b)  Partington  v.  Attorney- General^  L.  R.  4  H.  L,  100. 
(<?)  Dyer,  303  ;  Dal.  76. 

(d)  Trowbridge  v.  Tayhrr^  temp.  Jac.  I.,  cited  Dyer,  305  ;  n  Vin.  Ab.  79  ;  i  Rol. 
Ab.  Q09.  {e)  3  Q.  B.  493. 

(/ )  Shaw  V.  Sturton,  2  Lev.  86  ;  3  Keb.  163  ;  Huthwaite  v.  Pkaire,  I  M.  &  Or. 
159.  (g)  Dotodale's  Case^  6  Co.  47  ;  Story,  §  514,  a. 
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paet  II.     of  probate  or  administration  properly  obtained  here  extends  to 
Property,   ^^l  the  personal  property  of  the  deceased,  wherever  situate  at 
CiiP.  Yli.    the  time  of  his  death,  at  least  in  such  a  sense  as  to  entitle  an 
Movables—   English  representative  to  sue  in  relation  to  foreign  assets.(a) 
Success'fon.        (c)  Probate  and  Administration  IhUies, — ^The  personal  repre- 
Probate,  ad-    sentative  of  the  deceased  being  therefore  compellable  to  clothe 
ministration    himself  with  the  authority  of  the  Enriish  Courts,  in  order  to 
duty,  reduce  into  possession  assets  locally  situate  in  England,  as  has 

been  explained,  comes  under  the  English  Acts  which  regulate 
the  probate  and  administration  duties,  to  which  the  English 
assets  are  liable  without  reference  to  the  domicil  of  the  testator 
effeote^they    ^^  intestate.(6)     The  amount  of  this  duty  is  to  be  regulated, 
attach.  not  by  the  value  of  all  the  assets  which  an  executor  or  adminis- 

trator may  ultimately  administer  under  the  will  or  letters  of 
administration,  but  by  the  value  of  such  part  as  are  at  the  death 
of  the  deceased  within  the  jurisdiction  of  the  Court  by  which 
the  probate  or  letters  of  administration  are  granted.(o)  It  is 
an  expense  of  collection,  which  is  to  be  borne  by  the  assets  col- 
lected in  the  country  where  it  is  charged,  not  rateably  by  the 
whole  personal  estate,  or  general  legatees.(rf)  Moreover,  it 
attaches  on  bon^  Tiotabilia  in  the  place  where  the  goods, happen 
to  be  situate,  wholly  irrespective  of  the  question  of  the  domicil 
of  the  testator,(6)  the  test  being  whether  the  goods  in  question 
are  effects  which,  under  the  old  law,  the  Ordinary  would  have 
had  to  administer  in  case  of  intestacy.(/) 

For  this  purpose  debts  possess  an  attribute  of  locality — a 
single  contract  debt  being  regarded  as  within  the  area  of  the 
local  jurisdiction  within  which  the  debtor  for  the  time  being 
resides,  while  the  locality  of  a  specialty  debt  is  that  where  the 
specialty  is  found  ("  or  conspicuous")  at  the  time  of  the  creditor's 
death.(^)  Where  a  simple  contract  debt  exists  which  is  re- 
coverable in  one  State,  and  secured  by  mortgage  over  land  in 
another,  probate  duty  is  chargeable  in  the  former  State; 
although  it  may  be  that  in  order  to  discharge  the  mortgage, 
probate  duty  may  also  be  chargeable  in  the  State  where  the 

{a)  Whyte  v.  Rom,  3  Q.  B.  507  ;  Scarth  v.  Bishop  of  London^  i  Hagg.  Eccl.  625. 

(b)  By  the  Finance  Act  (1894),  57  &  58  Vict.  c.  30,  probate  duty  in  England  ia 
superseded  by  a  new  duty  called  "  estate  duty,"  as  to  which  see  ii0'd,  (p.  309). 
The  decisions  on  probate  duty,  however,  remain  applicable. 

(c)  Williams  on  Executors,  i.  617  ;  Rai/mond  v.  Von  Watteville^  2  Cas.  temp. 
Lee,  551.  {d)  Peter  v.  Stirling,  10  Ch.  D.  279. 

(e)  Femandes'  Executor's  Case,  L.  R.  5  Ch.  314 ;  Tkamson  v.  Adrocate-Oeneral, 
12  CI.  &  F.  1. 

(/)  Attomey-Oeneral  v.  BouicenSy  4  M.  &  W.  171 ;  Hope  v.  Blackwood,  8  App. 
Ca.  82. 

(^)  Cdmmissioners  of  Stamps  v.  Hope  ( 1 89 1 ),  A.  C.  476.  Wentworth  on  Executors, 
(ed.  1763),  45,  47,  60 ;  King  v.  Sutton,  I  Wm.  Saunders  274. 
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mortgaged  land  is  situated.(a)     And  ivhen  debts  are  charged     part  il. 
on  real  or  personal  property  situate  in  one  State,  probate  duty  ^^tkbty. 
is  chargeable  there,  although  the  debtor  resides  elsewhere.(*)        Cap.  vii. 

The  same  principles  obtain  with  regard  to  stock  and  shares  Morabiei^ 
in  public  companies.  Thus,  probate  duty  is  not  payable  in  Succeatixm. 
respect  of  French  reMes,  which  were  sold  out  and  whose  pro- 
ceeds were  transmitted  to  the  executor  in  London  of  a  domi- 
ciled Englishman  after  his  death.(c)  The  same  principle  was 
confirmed  by  the  House  of  Lords  in  respect  of  American  stock 
in  the  case  of  Attoniey-Genercd  v.  Hope,{d)  the  stock  being  in 
both  cases  regarded  as  locally  situate  only  in  the  place  where 
it  is  transferable.  And  it  was  similarly  held  that  probate  duty 
was  not  payable  in  respect  of  notes  or  securities  given  by  the 
East  India  Company,  payable  in  India,  although  the  testator 
had  agreed  before  his  death  that  the  notes  in  question  should 
be  converted  into  stock,  registered  and  transferable  in  England, 
and  this  was  in  fact  done  shortly  after  his  death.(e)  So,  where 
the  testator  was  domiciled  in  England,  it  was  held  that  probate 
duty  was  due  and  payable  in  Scotland  imder  statute  48  Greo.  3, 
c.  149,  s.  38,  in  respect  of  shares  in  certain  companies  in  Scot- 
land, constituted  under  the  Companies'  Clauses  Consolidation 
Act  (Scotland),  i845.(/)  -^^  ^^  ^^^  ^^^  ^f  ^  company 
registered  in  England  under  the  Companies  Acts,  it  has  been 
held  that  the  foreign  executor  of  a  foreign  shareholder  cannot 
obtain  either  interest  or  dividends  due  to  his  testator,  or  a 
transfer  of  shares  or  debentures  into  his  name,  without  making 
himself  an  executor  de  son  tort  in  England,  and  as  such  liable 
to  probate  duty.  Further,  if  the  English  company  at  the  re- 
quest of  such  foreign  executor,  either  pay  him  such  interest  or 
dividends,  or  transfer  the  shares  or  debentures  into  his  name 
the  company  becomes  liable  to  pay  probate  duty  on  the  same 
groimd,  and  (semble)  if  they  omit  to  do  so,  are  also  exposed  to 
penalties  under  the  Stamp  Act,  18 15,  sect.  Zl-is) 

The  local  situation  of  a  share  in  a  partnership,  and  therefore 
the  liability  to  probate  duty  in  respect  of  it,  depends  upon  the 
question  where  the  business  is  carried  on ;  and  this  question  is 
one  of  fact.(A) 

With  regard  to  transferable  securities,  which  pass  from  hand  Local  situa- 
te hand,  their  local  situation  is  that  in  which  they  are  foimd,  at^Swith.  ^ 

(a)  Payree  v.  R,  (1902),  A.  C.  552.  (ft)  WaUh  v.  R,  (1894),  A.  C.  144. 

(c)  Attm^ney-Oen^ral  v.  Dimvnd,  i  Cr.  &  J.  356  ;  S.  C.  i  Tyr.  243. 

(d)  I  C.  M.  &  R.  530 ;  2  CI.  &  F.  84.  Co  Peane  v.  Pearse^  9  Sim.  430. 
(/)  Attorney  General  v.  Higyins,  2  H.  &  N.  339. 

(^)  Attorney-Oeneral  v.  New  York  Breweries  Co,  (1898),  i  Q.  B.  205. 
(A)  In  re  Ewifig,  6  P.  D.  19  ;  Laidlay  v.  Attomey-Oeneral  (1890),  "15  -4pp.  Ca, 
468. 
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Part  II.     and  not  the  place  where  the  principal  or  interest  due  on  them 
BOPEBTY.    jg  ^^  ^^  p^.^  .  ^^^  probate  duty  is  therefore  payable  in  respect 

Cap.  VII.  of  such  *'  bonds  "  of  foreign  Governments  as  come  within  the 
Movables—  above  description,  and  are  in  England  at  the  time  of  the  death 
Succession,  of  the  Owner,  being  in  eflfect  saleable  chattels.(a)  And  where 
the  testator,  who  died  in  India,  had  directed  his  bankers  there 
to  realise  certain  securities,  and  to  transmit  the  proceeds  to  his 
bankers  in  England,  and  the  securities  had  been  converted  into 
bills  of  exchange,  drawn  upon  a  London  bank,  payable  six 
months  after  sight,  which  were  actually  on  their  way  to  England 
when  the  testator  died,  it  was  held  that  probate  duty  was  pay- 
able here  in  respect  of  the  proceeds.(6)  The  judgment  of  the 
majority  of  the  Court  in  that  case  went  on  the  ground  that 
the  debts  or  assets  to  which  the  bills  of  exchange  were  evidences 
of  the  title,  or  the  credit  which  they  represented,  were  locally 
situate  in  England ;  but  Kelly,  C.B.,  was  of  opinion  that  the 
bills  themselves  were  personal  chattels,  and  that  the  fact  that 
they  were  upon  the  high  seas  at  the  time  of  the  testator's  death 
did  not  exempt  them  from  the  liability  to  duty.  This  latter 
view  was  in  some  measure  supported  by  In  the  Goods  of  Wyckoj},{c) 
where  administration  was  granted  by  the  English  Court  of  Pro- 
bate of  assets,  including  unaccepted  bills  of  exchange,  belonging 
to,  and  in  the  possession  of,  the  deceased,  an  American  citizen, 
who  died  on  board  a  British  ship,  on  the  high  seas,  bound  for 
this  country. 

On  the  principle  of  Aitomey-Oeneral  v.  Botiwens,  probate  duty 
is  payable  on  the  value  of  all  British  ships,  or  shares  in  British 
ships,  wherever  they  may  be,(rf)  for  they  are  capable  of  being 
dealt  with  in  this  country  by  a  bill  of  sale,  and  also  upon  the 
value  of  any  cargoes  in  ships  which  are  capable  of  being  dealt 
with  here  by  means  of  the  bill  of  lading.(c)  And  with  regard 
to  specialty  choses  in  action,  the  locality  of  which  (apart  from 
statute)  is  the  place  where  the  specialty  is  found  at  the  time 
of  the  death,  it  is  enacted  by  2  5  &  26  Vict.  c.  22,  s.  39,  that  '*  for 
the  purposes  of  the  stamp  duties  on  probates  of  wills  and  letters 
of  administration,  debts  and  simis  of  money  due  and  owing  from 
persons  in  the  United  Kingdom  to  any  deceased  person  at  the 
time  of  his  death  on  obligation  or  other  specialty,  shall  be  estate 
and  effects  of  the  deceased  ^\rithin  the  jurisdiction  of  her  Majesty's 
Court  of  Probate  in  England  or  Ireland,  as  the  case  may  be,  in 

(a)  Attomey'Oeneral  v.  Bouwens^  4  M.  &  W.  171. 

(V)  Attornei/'Oeiieral  y.  Pratt,  L.  B.  9  Ex.  140 ;  see  as  to  Indian  Government 
notes,  ftc,  23  Vict.  c.  5. 
M  3  Sw.  &  Tr.  20.  (<f)  By  27  k  28  Vict.  c.  56,  s.  4. 

{e)  Hanson  on  Probate  and  Succession  Duty,  pp.  7,  160. 
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which  the  same  would  be  if  they  were  debts  owing  to  the  deceased     Past  ll. 
upon  simple  contract,  without  regard  to  the  place  where  the  obU-   ^^^^'^• 
gation  or  specialty  shall  be  at  the  time  of  the  death  of  the    Cap.  vii. 
deceased."    The  local  situation  of  a  mortgage  debt  secured  on  MovabieB— 
foreign  land,  and  due  from  a  foreign  mortgagee,  is,  of  course,  ^«^^^«w. 
foreign;  but  the  right  to  call  upon  English   executors  of  an 
English  will  to  call  in  such  mortgage  and  distribute  the  proceeds 
has  been  held  to  be  a  chose  in  action  locally  situate  in  England,[so 
that  probate  duty  was  chargeable  on  the  share  of  such  mortgage 
moneys  due  to  the  estate  of  the  deceased.(a)     The  material 
time  is  the  date  of  the  death.     Liability  to  probate  duty  is  Double  ad- 
not  affected  by  a  sale  or  conversion  after  the  death,  nor  by  an  ™ujljf^^ 
agreement  made  before  the  death  which  would  have  altered  by  the  lex 
the  locality  of  the  debt  if  executed.(6)     Where  the  law  of  the  *^^^' 
country  where  the  personal  estate  is  situated  requires  a  double 
administration   to   be   taken  out,  in  order  to  reduce  it  into 
possession,  it  was  held  by  the  House  of  Lords  that  double 
duty  is  payable,  notwithstanding  the  fact  that  the  person  bene- 
ficially entitled  and  the  parties  through  whom  he  claimed  had 
always    been    dotniciled   abroad.     In  that  case  (c)  there  was 
personal  estate  here  of   S.,  who  died  intestate  domiciled  in 
England.     The  sole  next  of  kin  was  a  married  woman  domi- 
ciled in  the  United  States,  who  died  without  having  adminis- 
tered or  done  anything  to  reduce  her  rights  into  possession. 
Her  husband  retained  his  American  domicil,  and  died  without 
having  taken  out  administration  to  his  wife.     According  to 
our  law,  apart  from  considerations  of  domicil,  the   child  of 
these  parents  would  be  compelled  to  take  out  two  adminis- 
trations, one  to  his  father,  the  other  to  his  mother,  on  each 
of  which  administration  duty  would  be  payable ;  and  it  was 
decided  that  this  law  was  applicable  to  the  circumstances  stated, 
notwithstanding  the  fact  that,  by  the  law  of  the  United  States, 
the  claimant  might  have  been  entitled  to  represent  his  mother 
(the  next  of  kin  to  the  original  intestate)  directly ;  though  Lord 
Westbury  diflfered  from  the  other  law  lords  on  this  point.     It 
was  pointed  out  that  if  the  claimant  had  constituted  himself  the 
personal  representative  of  his  mother  in  America  by  taking  out 
letters  of  administration  there,  where  she  was  domiciled,  he  could 
have  come  to  the  English  Court  for  ancillary  letters  of  adminis- 
tration of  her  estate  here,  in  which  case  the  claim  of  the  Crown 
to  double  duty  would  have  been  evaded.     As  a  matter  of  fact 

(a)  Sibley  v.  Attorney- Oeiieral  (1897),  A.  C.  11. 

(Jbi)  Laidlay  v.  Advocate- Oeneralf  15  A.  C.  468  ;  PearteY,  Pearte^  9  Sim.  430. 

(c)  Partington  v.  Attorney- General^  L.  R.  4  H.  L.  loa 
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he  came  before  the  English  Court  as  the  personal  representative 
in  America  of  his  father,  having  taken  out  administration  to  his 
estate  there,  but  that  did  not  help  him  ;  it  being  still  necessary 
for  him  to  constitute  himself  his  father's  representative  here 
(whether  by  ancillary  administration  or  otherwise),  and  then 
take  out  administration  to  his  mother  in  that  character. 

(d)  Succession  and  Legacy  Duty, — It  has  thus  been  shown 
that  for  the  purpose  of  probate  or  administration  duty,  which 
is  a  tax  imposed  by  the  Government  within  whose  dominion 
the  property  lies,  upon  its  collection  into  the  hands  of  the  per- 
sonal representative,  the  local  situation  of  the  property  is  alone 
taken  into  consideration.  For  the  purpose,  however,  of  legacy 
or  succession  duty,  which  is  a  tax  upon  the  transmission  of 
property,  the  actual  situation  of  the  subject-matter  is  disre- 
garded, and  the  maxim  '*  mobH/ia  sequuntur  personam  "  strictly 
adhered  to.  Until  the  case  of  TJunnson  v.  Advocate-General y{a) 
the  question  wjus  not  free  from  doubt,  and  the  older  cases  {b) 
are  not  all  inconsistent  with  a  tendency  to  refer  the  decision 
to  the  situation  of  the  property  at  the  time  of  its  actual 
appropriation  to  the  purposes  of  the  testator's  will.  That 
decision  of  the  House  of  Lords,  however,  put  the  matter  at 
rest,  and  it  is  now  clearly  established  that  legacy  duty  is 
payable  only  to  the  Government  of  the  testator's  domicil 
without  reference  to  the  actual  locality  of  the  property  at  the 
time  of  his  death.  And  mortgages,  though  secured  on  foreign 
land,  are  personal  or  movable  property  for  this  purpose,  though 
alitor  as  to  any  estate  or  interest  in  foreign  land  not  subject  to 
redemption,  and  not  held  as  security  for  debt.(c)  The  same 
has  been  held  as  to  the  proceeds  of  foreign  immovables  (realty 
in  leaseholds)  which  formed  part  of  the  assets  of  a  partnership 
to  which  the  deceased  belonged  ;  on  the  ground  that  in  equity 
real  estate  acquired  for  partnership  purposes  is,  as  between  the 
parties,  or  as  between  the  real  and  personal  representatives  for 
deceased  partner,  personal  estate.(^)  It  will  be  noticed  that 
in  Forbes  v.  Stevens  the  proceeds  of  the  foreign  land  were 
actually  in  the  hands  of  the  Court,  and  were  being  distributed 
in  a  partnership  suit ;  so  that  no  question  of  jurisdiction  to 
impose  the  tax  could  arise. 

(a)  12  Cl.  &  F.  I  ;  Cockrell  v.  Cockrell^  25  L.  J.  Ch.  730. 

(ft)  Attorney' General  v.  Cockerelly  i  Price,  165  ;  Attorney- General  v.  Beatson^ 
7  Price,  560 ;  Logan  v.  Fairlie,  i  My.  &  Cr.  59 ;  Attorney- General  v.  Forbes,  2  Cl. 
&  F.  48  ;  Arnold  v.  Arnold,  2  My.  &  Cr.  256. 

(c)  Zaioson  y.  Commrs,  of  Inl,  Rev,  (1896),  2  Ir.  R.  418.  But  the  local  situation 
of  a  mortgage  debt  is  apparently  at  the  domicil  of  the  mortgagee  {Sudeley  v.  Att,- 
Gen.  (1897),  A.  C.  ii. 

(d)  Forbes  v.  Stevens,  L.  R.  10  Eq.  178.     Stokes  v.  Ducroz,  38  W.  R.  535. 
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The  same  principle  was  ebtablished  as  to  succession  duty     part  ii. 

in  the  event  of  intestacy  by  the  case  of   Wallace  v.  Attomey-       ^ * 

General,(a)  According  to  Parke,  B.,  in  Attorney-General  v.  Cap.  VII. 
Napier Jijb)  the  correct  doctrine  was  first  broached  in  In  re  Movables— 
Ewin,{c)  and  rests  upon  the  general  principle,  that  for  ordi-  Succession, 
nary  purposes  personal  property  is  to  be  considered  as  situate  in 
the  place  where  the  owner  of  it  is  domiciled  at  the  time  of  his 
death,  the  previous  decisions  inconsistent  with  this  view  having 
been  decided  without  adverting  to  the  important  distinction 
between  domicil  and  residence.  Where  a  person  dies  abroad, 
the  onus  of  proof  appears  to  be  on  the  Crown  to  show  that  his 
domicil  was  English,  the  presumption  of  law  being  against  that 
view ;  and  unless  this  burden  of  proof  is  successfully  maintained, 
the  Crown  will  not  be  entitled  to  legacy  duty.(rf)  In  the  case, 
however,  of  In  re  Capdevielle  (e)  it  had  been  held  that  though 
legacy  duty  was  payable  only  to  the  Government  of  the  testator's 
domicil,  yet  succession  duty  was  payable  to  the  Crown  under  the 
will  of  a  testator  who  died  in  England  while  still  domiciled  in 
Prance,  in  respect  of  personal  property  situate  in  this  country 
at  the  time  of  his  death.  The  Court  of  Exchequer,  in  the 
case  cited,  were  apparently  of  opinion  that  they  were  bound 
by  the  decisions  in  I71  re  Lovelace  (/)  and  In  re  Wallops  Trvst8,(g) 
which  were,  however,  cases  of  testamentary  appointments  under 
English  instruments,  to  be  governed,  as  will  be  shown  below, 
by  different  considerations.  The  decision  of  the  Court  of 
Exchequer  in  In  re  Capdevielle  must  therefore  be  regarded  as 
overruled  by  the  Court  of  Chancery  Appeal  in  Wallace  v.  Assessed  on 
Attomey-Gmeral(h)  The  rule  laid  down  by  Lord  Cranworth  SonTy'!''" 
in  Wallace  v.  Attorney-General  is  strictly  confined  in  its  operation 
to  personal  chattels,  and  the  duty  is  not  due  upon  a  legacy  or 
annuity  charged  on  foreign  land,(i)  or  upon  the  proceeds  of  such 
land  directed  to  be  converted,  nor  upon  chattels  real  abroad. 
But  chattels  real  in  this  country  come,  of  course,  under  the 
operation  of  the  English  Legacy  and  Succession  Duty  Acts, 
without  regard  to  the  domicil  of  the  owner.  And  it  has  been 
suggested  (y)  that  in  the  case  of  a  British  subject  dying  domi- 
ciled abroad,  and  leaving  a  will  of  personal  property  situate  here 

(a)  L.  B.  I  Ch.  I.  The  principle  has  been  expressly  adopted  by  the  Judicial 
Cummittee  of  the  Privy  Council,  in  Lamhe  v.  Manuel  (1903),  A.  C.  6^  ;  and  Harding 
V.  Cammissioners  Jfc,  Queensland  (1898),  A.  C.  769. 

(b)  6  Ex.  220.  (c)  I  Cr.  &  J.  151. 

(a)  President  of  United  States  v.  Drummond,  33  L.  J.  Ch.  501  ;  Anderson  v. 
Xaneurille^  9  Moo.  P.  C.  325. 

(e)  33  L.  J.  Ex.  306.  (/)  4  De  G.  &  J.  340. 

07)  I  De  G.  &  S.  656.  (A)  L.  R.  i  Ch.  I. 

(i)  Attomey-Oeneral  v.  Napier^  6  Ex,  620. 
(^j)  Hanson  on  Succession  Duty,  p.  223. 
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bad  according  to  the  law  of  his  domicil,  but  good  under  English 
law  by  virtue  of  24  &  25  Vict.  c.  1 14,(«)  the  property  should  be 
liable  to  legacy  duty  here,  inasmuch  as  the  title  of  the  person 
to  whom  it  is  given  depends  wholly  on  the  law  of  his  country. 

Succession  duty  "  is  a  tax  on  the  gratuitous  acquisition  of 
property  which  passes  on  the  death  of  any  person  by  means  of 
a  transfer  (called  either  a  disposition  or  a  devolution)  from  one 
person  (called  the  predecessor)  to  another  person  (called  the 
successor)  ; "  and  is  chargeable  (a)  on  all  immovables  situate  in 
the  United  Kingdom  (including  leaseholds)  (b)  on  all  personal 
property  (not  subject  to  legacy  duty)  to  which  the  successor  is 
entitled  by  Enghsh,  Scotch,  or  Irish  law,  or  in  order  to  obtain 
possession  of  which  he  would  have  to  resort  to  an  English, 
Scotch,  or  Irish  Court.  In  other  words,  when  the  forms  of 
administration  of  the  property  is  within  the  United  Kingdom, 
the  property  is  liable  to  succession  duty,  unless  already  liable 
to  legacy  duty .(6)  It  is  at  present  regulated  by  the  Succession 
Duty  Act,  1853  (16  &  17  Vict.  c.  51). 

The  primary  test  of  the  liability  of  personal  property  to  this 
duty  is  its  constructive  situation  within  this  country  as  the 
domicil  of  the  owner  at  the  time  of  his  death,  and  not  the 
actual  local  situation  of  the  property  itself.  When  the  testator^ 
therefore,  dies  domiciled  abroad,  his  personal  property  in  this 
country  (other  than  chattels  real  or  leaseholds)  is  not  liable  to 
duty  under  this  Act.(c)  But  where  a  person  domiciled  abroad 
disposes  of  personal  property  actually  situate  in  this  country 
by  a  testamentary  appointment  under  a  power  of  appointment 
conferred  by  an  Enghsh  settlement,  succession  duty  is  payable 
notwithstanding  the  foreign  domicil.(rf)  "These  are  cases" 
(said  Lord  Cranworth  in  Wallace  v.  A-G.,  i  Ch.  i,  9)  "of 
testamentary  appointment  under  English  instruments,  not  of 
wills;  and  such  an  instrument  must  necessarily  be  construed 
by  our  own  law,  not  by  that  of  the  domicil  of  the  person 
exercising  the  power." 

The  primary  test  of  the  domicil  of  the  owner  having  been 


(a)  S.  I  enacts  that  wills  and  testamentary  instruments  made  out  of  the  United 
Kingdom  by  British  subjects,  whereTer  domiciled  at  the  time  of  making  the  will 
or  of  death,  shall  be  valid  if  made  as  required  either  by  the  law  of  the  place  where- 
made,  of  the  place  of  the  testator's  domicil  at  the  time  of  making,  or  of  the  country 
where  he  had  his  domicil  of  origin. 

(Jti)  Hanson  on  Death  Duties,  4  ed.  pp.  40,  41 ;  from  which  the  above  definition 
is  taken. 

(jd)  Wallace  v.  Attarney-Oeneral^  L.  R.  i  Ch.  i  (overruling  i?«  Capdevielle  2  H* 
&  C.  9S5) ;  jHiomso^n  v.  Adrocate-Oeneral,  12  CI.  &  F.  I ;  Lamhe  v.  Manuel  (1903)^ 

A.  c.  ei, 

(rf)  Re  Lovelace's  Tnuts,  4  De  0.  &;  J.  340 ;  iZtf  Wallop's  Trwtts,  I  De  G.  J.  &  S.. 
56. 
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thus  qualified  in  the  case  of  the  exercise  of  a  power  of  appoint-    Pabt  II. 
ment,  a  general  rule  was  laid  down  by  Lord  Cranworth  in  the  ^^Q^^^'"'- 
case  under  citation,  which  has  since  been  extended  so  as  to    Cap.  vil. 
include,  at  any  rate,  some  cases  where  the  domicil  of  the  owner  Motdblea^ 
or  predecessor  at  the  time  of  his  death  was  not  within  the  Succeuwru 
United  Kingdom.     "To  the  generality  of  the  words  in  the 
second  section  (i6  &  17  Vict.  c.  51,  s.  2)  under  which  a  duty 
is  imposed  upon  every  person  who  becomes  entitled  to  property 
on  the  death  of  another,-  some  limitation  must  be  implied ;  and 
that  limitation  can  only  be  a  limitation  confining  the  operation 
of  the  words  to  persona  who  become  entitled  by  virtue  of  the  laws  of 
this  country  *\a) 

The  rule  as  thus  stated  was  followed  (and  perhaps  expanded) 
by  Jessel,  M.R.,  in  Re  Cigalas  Trusts,(b)  where  it  was  held  that 
succession  duty  was  payable  in  respect  of  movable  property  in 
France,  which  passed  by  a  pre-nuptial  settlement  made  in  the 
English  language  and  executed  in  England  with  English  trustees, 
the  owner  prior  to  settlement  being  the  intended  wife,  who 
was  an  Englishwoman.  The  decision  was  based  upon  the  view 
that  the  settlement  was  a  British  settlement ;  that  the  trustees 
were  subject  to  British  jurisdiction,  and  that  the  forum  for 
deciding  upon  the  claim  was  British.  The  facts  in  Lyall  v. 
LyaJl  were  very  similar,  with  the  further  circumstance  that  the 
personal  property  in  question  was  actually  situate  in  this  country. 

The  next  important  qualification  of  the  original  principle 
that  the  liability  to  succession  duty  depends  upon  the  domicil 
of  the  owner  or  predecessor,  arose  in  the  case  of  Attorney^ 
General  v.  CampbelL(c)  Li  inis  case  the  testator,  who  was 
domiciled  in  Portugal,  by  his  will  (made  in  English  form) 
directed  his  executors  to  collect  and  realise  his  property  in 
Portugal,  to  invest  the  proceeds  in  English  Consols,  to  appro- 
priate a  sufficient  part  to  pay  a  life  annuity  to  his  sister,  and  on 
the  termination  of  the  annuity  to  divide  the  appropriated  part 
amongst  his  three  children.  It  was  held  that  the  property 
having  once  assumed  the  form  of  a  settled  fund  in  this  country, 
the  dividends  being  receivable  and  the  beneficiaries  resident 
here,  it  became  liable  to  succession  duty.  In  Lord  Westbury's 
words:  "After  the  purposes  of  administration  have  been 
answered  and  distribution  made,  if  a  party  taking  a  distribu- 
tive part  comes  to  this  country  and  invests  it  upon  trusts, 
it  assumes  the  character  of  a  British  settlement  and  British 

(a)  Per  Lord  Cranworth,  C,  in  Wallax^e  v.  A,-G.y  L.  R.  i  Ch.  i,  9. 

(J)  Rp.  Cigala's  Tru^«  (1878),  Ch.  D.  351 ;  Lyall  v.  Lyall.,  L.  R.  15  Eq.  I. 

(c)  Attorney -Oeneral  v.  Campbell^  L.  R.  5  H.  L.  524. 
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Part  II.  property."  The  essential  feature  in  thia  ease  seems  to  have 
BOPEBTY.  i^QQjj^  ^^^^  ^jjQ  trust  necessarily  became  one  which  was  only 
Cap. VII.  enforceable  in  a  British  Court.  The  same  principle  was 
applied  in  lie  Badarfs  Trusts(a)  by  Malins,  V.C. 

The  rule  or  test  laid  down  by  Lord  Cranworth,  viz.,  that 
succession  duty  is  chargeable  where  the  person  claiming  has 
become  entitled  by  virtue  of  the  laws  of  this  country,  has  been 
much  considered  in  the  recent  case  of  Attorney-General  v. 
Jevnsh  Colonisation  A8sociation,{h)  It  "was  adopted  by  A.  L. 
Smith,  M.R. ;  but  the  judgments  of  both  Collins,  L.J,,  and 
Stirling,  L.J.,  abstain  from  expressly  deciding  that  the  other 
test  suggested  in  argument  was  wrong ;  viz.,  that  the  intention 
that  the  property  was  to  be  brought  under  the  protection  of 
the  English  law,  or  to  have  **  an  English  character  stamped 
upon  it,"  was  to  be  gathered  from  all  the  circumstances.  It 
was  pointed  out  by  Stirling,  L.J.,  that  of  all  the  judges  who 
have  dealt  with  the  question,  Lord  Cranworth  had  alone 
formulated  any  general  principle  to  govern  all  cases,  and  that 
other  judges  had  dealt  with  each  case  on  its  special  circum- 
stances, without  expressly  adopting  Lord  Cranworth's  rule. 

The  truth  appears  to  be  that  Lord  Cranworth's  rule  is  not 
one  to  which  it  is  easy  to  assign  a  definite  meaning,  appUcable 
to  all  cases.  As  used  by  Lord  Cranworth  in  the  first  instance, 
the  words,  "  a  person  who  becomes  entitled  by  the  laws  of  this 
country "  meant  "  a  testator  domiciled  in  this  country,"  as 
distinguished  from  a  testator  whose  domicil  (in  that  particular 
case)  was  French.  There  is  nothing  in  the  judgment  to  show 
that  Lord  Cranworth  had  in  his  mind  such  cases  as  those  in 
which  the  succession  arises,  not  under  a  will,  but  under  some 
act  interr  vivos,  such  as  a  marriage  settlement.  On  general 
principles,  it  is  difficult  to  suggest  that  any  State  has  the  right 
to  impose  succession  duty  except  in  two  cases,  (a)  when  the 
predecessor  dies  domiciled  within  its  jurisdiction,  (b)  where  the 
forum  administrationis,  or  court  where  the  successor  must  sue 
in  order  to  obtain  the  benefits  of  the  succession  (if  disputed),  is 
within  its  jurisdiction.  There  is  no  doubt  that  succession  duty 
is  imposed  by  English  law  in  cases  falling  within  (a).  As  to 
cases  falling  within  (b)  it  is  decided  by  the  case  of  Wallace  v. 
Attorney-General  (c)  that  the  mere  fact  of  finding  the  assets 
within  the  jurisdiction  is  not  enough  to  render  them  liable  to 
succession  duty,  when  the  succession  is  under  a  will  or  an 


(a)  Be  Badart'i  TrugU,  L.  R.  lo  Eq.  288.    Cf,  Re  SmWCs  Trutt$,  12  W.  R.  933. 
(J)  Attorney-General  v.  Jewish  Colonuation.  Association  (1901),  i  Q.  B.  123. 
(c)  Wallace  v.  Attorney-General  (1865),  L.  R.  i  Ch.  i. 
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intestacy   of   a   deceased   person    domiciled    abroad.     But   it  p™™ 

appears  to  be  fairly  deducible  from  the  decisions  that  in  all       

other  cases  when  the  Counts  of  this  comitry  have  to  be  resorted  ^^'  ^^^' 


to  to  give  the  succession  to  the  successor,  and  when  the  rights   ^^^^^^ 

of  the  successor  are  declared  and  controlled  by  English  law,        

succession  duty  is  chargeable.  This,  at  any  rate,  appears  to 
have  been  the  view  taken  by  A.  L.  Smith,  M.R.,  in  the  Jewish 
Colonisatimi  Association  case,(a)  where  he  quotes  with  approval 
the  language  of  Jessel,  M.R.,  in  In  re  Cigalas  Trusts.  **  This  is 
personal  property  in  the  hands  of  English  trustees ;  and  you 
cannot  get  it  from  them  except  by  an  action  in  England. 
That  is  the  true  test.'' 

It  is  suggested  in  Hanson  on  Death  Duties  {b)  that  there  is 
a  possible  case  in  which  succession  duty  is  payable  in  respect 
of  a  testator's  personal  property  actually  found  within  this 
country,  notwithstanding  that  he  dies  domiciled  abroad.  The 
case  supposed  is  that  of  a  British  subject  domiciled  abroad, 
disposing  of  property  here  by  a  will  not  in  accordance  with  the 
forms  of  the  law  of  his  domicil,  and  only  valid  under  Lord 
Kingsdown's  Act  (24  &  25  Vict.  c.  114).  It  must,  however, 
be  remembered  that  the  statute  in  question  only  deals  with 
the  formalities  of  wills  ;  and  that  the  law  of  the  testator's  domicil 
would  still  control  the  distribution  of  such  a  testator's  estate. 
In  one  sense,  whenever  personal  estate  is  found  actually  -within 
this  country,  the  title  of  the  successors  to  it  depends  upon  the 
law  of  this  country,  because  it  is  the  only  law  which  can  give 
or  withhold  effective  possession ;  but  it  has  already  been  pointed 
out  that  in  the  case  of  a  testator  domiciled  abroad,  this  is  not 
sufficient.  To  impose  succession  duty  in  the  case  suggested 
would  be  inconsistent  with  the  decision  in  Waikux  v.  Attorney- 
General  ;{c)  and  would  certainly  lead  to  consequences  in  cases 
falling  within  Lord  Kingsdown's  Act  which  were  not  foreseen 
when  that  statute  was  enacted. 

With  regard  to  personal  property  not  devised  by  a  testator  Movables 
domiciled  abroad,  but  appointed  under  a  general  power,  duty  is  ^^^[^^jP*®^ 
payable  under  the  Succession  Duty  Acts,  such  property  not  by  donee 
being  regarded  as  the  property  of  the  donee  of  the  power,  so  as  f^J^^^  ^ay 
to  be  exempt  from  succession  duty  by  the  fact  of  his  foreign  be  liable  to 
domiciL(rf)     In  that  case  the  property  had  been  settled  by  an   "*^  * 
English  marriage  settlement,  and  if  the  power  of  appointment 

(a)  Attorney- Qeiieral  v.  Jewitth  Colonuation  Association  (1902),  i  Q.  B.  123,  133  ; 
citing  In  r^  (^gala's  Trujfts^  7  Ch.  D.  351. 

(b)  Hanson  on  Death  Duties,  4th  ed.  p.  531. 

(r)  Wallace  v.  Attomey-Oeneral  (1865),  i  Ch.  i. 
(et)  In  re  Lovelace,  4  De  G.  &  J.  340. 
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pakt  II.  had  not  been-  exercised,  would  have  devolved  to  the  next  of 
Pbopebty.  -^^  Yyy  the  terms  of  the  settlement,  without  forming  part  of  the 
Cap.  VII.  estate  of  the  deceased  at  all.  A  similar  question  arose  shortly 
Movables-^  afterwards,  in  the  case  of  In  re  Wallops  Tric$tSy(a)  where  an 
Succession,  Enfflish  testator  by  will  settled  personal  estate  in  the  hands  of 
trustees,  giving  the  enjoyment  of  the  income  and  a  power  of 
appointment  by  deed  or  will  to  his  daughter,  and  appointing 
certain  further  trusts  in  default  of  appointment.  The  daughter 
having  exercised  the  power  of  appointment  by  will,  died 
domiciled  abroad,  and  it  was  held  that  the  legacies  so  given 
were  liable  to  succession  duty,  following  the  previous  decision, 
under  s.  2  of  the  Succession  Duty  Act  (16  &  17  Vict.  051). 
The  chief  distinction  between  this  case  and  that  oi  m  In  re 
Lovelace,  just  cited,  was  that  in  In  re  Wallops  Trusts  the  death 
of  the  testator  as  well  as  that  of  the  donor  of  the  power  had 
taken  place  after  the  coming  into  operation  of  the  Succession 
Duty  Act,  s.  4  of  which  provides  that  where  any  person  shall 
have  a  general  power  of  appointment,  under  any  disposition  of 
property  taking  effect  upon  the  death  of  any  person  dying  after 
the  time  appointed  for  the  commencement  of  the  Act,  over 
property,  he  shall,  in  the  event  of  his  making  any  appointment 
thereunder,  be  deemed  to  be  entitled,  at  the  time  of  his 
exercising  such  power,  to  the  property  or  interest  thereby 
appointed  as  a  succession  from  the  donor  of  the  power  ;  and 
that  where  any  person  shall  have  a  limited  power  of  appoint- 
ment, under  a  disposition  taking  effect  upon  any  such  death, 
over  property,  any  person  taking  any  property  by  the  exercise 
of  such  power  shall  be  deemed  to  take  the  same  as  a  succession 
derived  from  the  person  creating  the  power  as  a  predecessor. 
It  was  expressly  pointed  out  by  Lord  Cranworth,  in  Wallace  v. 
Attomey-Generalj(h)  that  neither  of  the  two  cases  last  cited  was 
to  be  considered  as  affected  by  that  decision  of  the  House 
of  Lords.  They  were  both  cases  of  testamentary  appointment 
under  EngUsh  instruments,  not  of  wills  ;  and  such  instruments 
were  necessarily  to  be  construed  by  English  law,  not  by  the 
law  of  the  domicil  of  the  person  executing  the  power. 
Successions  But  where  a  testator  dies  domiciled  abroad,  having  by  will 
EDff\^sh^tru8t  ^^^^^^^  ^^  English  trust  of  personal  estate,  such  that  one  or 
created  by  more  successions  will  arise  under  it  at  a  subsequent  period 
foreign  will.  ^^  periods,  the  persons  beneficially  entitled  to  such  successions 
will  bo  liable  to  pay  succession  duty  on  the  amounts  taken  by 
them,  notwithstanding  the  foreign  domicil  of  the  testator,  (c) 

(a)  I  De  G.  &  S.  656.  (V)  L.  R.  i  Ch.  i. 

\c)  III  re  BadarVs  Trusts^  L.  R.  10  Eq.  288. 
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Malins,  Y.C.,  in  deciding  this  case,  conceived  himself  to  be  Pabt  li. 
bound  by  the  decisions  of  In  re  Capdevielle  {a) — which  has,  ^^^^'^^^' 
however,  been  shown  to  be  distinguishable — and  In  re  SinitKs  Cap.  vii. 
Tru8ts,(b)  where  Stuart,  V.C.,  had  held  that  succession  duty  AforahUs-^ 
was  payable  under  similar  circumstances.  The  opinion  pi  SucceBsimt. 
Malins,  V.C.,  has  since  been  confirmed  by  the  House  of  Lords 
in  the  case  of  Attorney-General  v.  CampbelL(c)  In  that  case, 
the  testator,  who  was  domiciled  in  Portugal,  made  a  will  in 
this  country,  while  on  a  visit  to  it,  in  English  form,  appoint- 
ing English  executors,  and  desiring  that  his  property  should  be 
invested  in  English  consols.  An  annuity  was  to  be  paid  to  a 
sister  of  the  testator  during  her  life,  and  at  her  death  the  part 
of  his  personal  estate  which  had  been  set  aside  for  this  pur- 
pose was  to  be  divided  amongst  his  three  children.  The 
ground  upon  which  succession  duty  was  payable  upon  this 
division  taking  place  was  clearly  put  by  Lord  Hatherley.  "  In 
order  to  have  the  personal  property  administered  you  must 
seek  the  forum  of  that  country  where  the  person  whose  pro- 
perty is  in  question  had  acquired  a  domicil.  Then,  when  you 
obtain  possession  of  that  property,  you  do  all  that  has  to  be 
done  in  the  country  to  which  the  testator  belonged.  The 
question  is  afterwards,  when  the  property  has  been  so  obtained 
and  administered,  in  what  condition  do  you  find  the  fund  ? 
You  find  it  in  the  condition  of  a  settled  fund.  That  condition  Settled  fund 
arises,  no  doubt,  from  the  operation  of  the  testator's  will ;  but  ^^  E°«i*nd. 
I  can  see  no  difference  in  consequence  of  that  circumstance 
from  its  having  arisen  in  any  other  manner,  as,  for  instance, 
from  a  deed  executed  in  his  lifetime,  as  might  have  been  the 
case,  or  supposing  he  had  transmitted  to  his  bankers  a  sum 
of  money  to  be  invested  upon  the  same  trusts.  When  there 
is  any  fund  standing  in  this  country  in  the  names  of  trustees 
in  consols  or  other  property  which  has  a  qxLmi  local  settlement 
— as  stock  in  the  funds  has — all  the  dividends  having  to  be 
received  in  this  country,  and  the  persons  who  have  to  be  dealt 
with  in  respect  of  it  being  persons  residing  in  this  country, 
that  fund  is  liable  to  succession  duty.  The  settlement  pro- 
vides for  the  succession,  and  the  interest  of  each  person  on 
coming  into  possession  is  liable  to  the  payment  of  duty  upon 
that  interest  to  which  he  so  succeeds.  ...  In  the  case  of 
Thomson  v.  Advocate-General  (d)  and  Wallace  v.  Attomey-GeneraHe) 
the  Court  had  to  deal  with  a  fund  which  was  to  be  adminis- 
tered, and  which  was  in  the  course  of  administration,  before  the 

(a)  2  fl.  &  C.  985.  iV)  12  W.  R.  933.  ip)  L.  R.  5  H.  L.  524. 

iS)  12  CI.  &  F.  1.  (tf)  L.  R.  I  Ch.  I. 

U 
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Pabt  II.     executor,  or  the  person  on  whom  the  duty  of  administerinfir  it 

Pbopebty  •  • 

'    was  imposed,  had  cleared  himself  and  discharged   himself  of 

Cap.  VII.    ti^at  duty.     In  those  cases,  he  being  a  foreigner  (a)  (we  must 
Movables—   take  him  to  be  a  foreigner,  because  the  original  owner  of  the 
Succession,    property  was  a  foreigner),  you   have  nothing  to   do  with  the 
reception  of  the  duty  levied  by  Acts  of  Parliament  on  the 
person  whom  you  are  pursuing  before  a  foreign  tribunal.     But 
when  the  duties  which  have  been  imposed  upon  him  involve 
the  placing  of  the  money  here,  in  funds  within  the  functions 
of  the  judicature  of  this  country,  and  when  you  find  those 
funds  in  a  state  involving  succession  from  one  individual  to 
another,  then  the  duty  has  accrued,  and  you  proceed  to  levy 
it."(&)     Lord  Westbury  put  his  decision  in  the  same  case  even 
more  clearly  upon  the  fact  of  the  fund  being  found  settled  in 
England,   without   reference   to  the    direction   given   by  the 
testator's  will.     "  You  cannot  apply  an  English  Act  of  Parlia- 
ment to  foreign  property  whilst  it  remains  foreign  property ; 
but  after  the  purposes  of  administration  have  been  answered, 
and  distribution  made,  if  a  person  taking  a  distributive  part 
comes  to  this  country  and  invests  it  upon  trusts,  it  assumes 
the  character  of  a  British  settlement  and  British  property." 
In    accordance   with    this    principle,    it    is    pointed    out    by 
Mr.  Hanson  (on  Legacy  and  Succession  Duty,  p.  226)  that  it 
is  not  necessary  that  the  testator  should  have  directed  such 
an  investment,  but  that  the  liability  to  duty  equally  attaches 
where  the  trustees  have  power  to  invest  the  property  here  or 
abroad   at    their   discretion,  or   where  it  is  already  actually 
invested    in   this  country;    and  he  cites  a  case  decided  by 
Bacon,  V.C.,(c)  where  the  rule  was  applied  to  the  proceeds  of 
American  securities  remitted  to  English  trustees,  and  paid  by 
them  into  court  in  an  action  brought  on  behalf  of  the  infant 
cestui  que  trust.     And  where  the  settlement  was  not  by  will, 
but  by  deed  taking  into  eflFect  inter  vivoSy  the  property  affected 
being  locally  situate  in  England,  and  consisting  of  an  English 
policy  of  assurance  and  English  consols,  the  person  ultimately 
entitled  xmder  the  settlement  was  held  liable  to  the  payment 
Pereonai        of  succession  duty  on  the  amount  received  by  him.(rf)     In  the 

directed  to  be  "^^^^^  ^^^^  ^^  ^^^^  principle  was  shown  by  the  refusal  of  Lord 

settled  in        KomiUy  to  attach  such  a  liability  to  the  rest  of  the  personal 

^  ^  *        estate  settled  by  will  on  similar  trusts,  with  a  direction  that 

it  should  be  invested  in  English  funds  or  lands,  the  whole  of 

(a)  Foreigner,  i,e.,  in  respect  of  domicil.  (J)  L.  R.  5  H.  L.  528. 

Ip)  Thompson  v.  Birch,  Bacon,  V.C,  May  20,  1876. 
(i)  Lyall  V.  Lyall,  L.  R.  15  Eq.  i. 
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such  residuary  personal  estate  being  locally  situate  abroad  at  past  ii. 

the  time  of  the  testator  s  death,  and  none  of  the  proceeds  of  ^^J^''^^' 

it  having  been  remitted  to  England  at  the  time  of  the  succes-  Cap.  vii. 

sion  of  the  person  who  was  ultimately  entitled  under  both  MotabUg— 

instruments.  Succesnan, 

Nevertheless,  it  is  not  necessary,  according  to  a  decision  of  Movables 
Sir  G.  Jes8ers,(a)  that  the  funds  should  have  been  actually  jjn'i^h^ 
brought  into  England,  if  they  are  vested  in  English  trustees,  tmetees— 
so  that  the  forum  to  decide  the  ownership  must  be  English.  ^(^^^"1*^^" 
In  that  case  a  settlement  made  in  England  on  the  marriage  England. 
of  an  Italian  and  an  Englishwoman  vested  certain  French 
rentes  and  shares  in  the  Bank  of  France  in  English  trustees. 
On  the  death  of  the  husband  and  wife,  the  children  of  the 
marriage,  who  were  domiciled  Italians,  became  beneficially 
entitled  to  the  trust  funds,  and  the  Commissioners  of  Inland 
Revenue  claimed  succession  duty  from  the  trustees.  The 
trustees  paid  a  sum  sufficient  to  meet  the  duty  into  court 
under  the  Trustee  Relief  Act,  and,  on  the  petition  of  the 
children  to  pay  it  out  to  them,  it  was  held  that  the  trust 
funds  were  not,  under  the  circumstances,  exempt  from  suc- 
cession duty.  It  is  difficult  to  see  how  this  decision  can  be 
supported,  except  on  the  principle  that  the  funds  were  con- 
structively in  England,  because  it  would  have  been  necessary 
to  have  recourse  to  an  English  Court  to  obtain  payment  from 
the  trustees ;  and  if  the  trustees,  even  continuing  their 
English  domicil,  had  gone  to  France,  and  had  there  either 
voluntarily  or  under  the  direction  of  the  French  law  realised 
and  paid  over  the  whole  trust  funds  without  reserving  anything 
to  satisfy  the  English  duty,  it  does  not  seem  clear  that  they 
could  have  been  made  liable  here  on  their  return.  That  the 
fact  of  the  foreign  domicil  of  the  person  beneficially  entitled 
is  immaterial,  if  the  trust  funds  are  in  England,  had  already 
been  really  decided  by  the  case  of  Attorney-General  v.  Cam/p- 
bell,{b)  but  considerable  weight  was  attached  by  Jessel,  M.R., 
in  Be  Cigalas  Trusts,  to  the  fact  that  the  settlement  under 
which  the  trustees  took  was  made  in  England,  by  an  English- 
woman, according  to  the  forms  of  the  English  law. 

Notwithstanding  the  general  principle  that  the  law  of  the  Chattels  real, 
owner's    domicil   is   applicable  to  personalty  generally,  it   iSaonaUy,^e 
obvious  that  when  the  conflict.is  on  the  question  as  to  what  is  not  movables. 
personal  estate,  liable  as  such  to  duty,  the  lex  sitiis,  being  that 
which  alone  has  power  to  enforce  its  judgment,  must  prevail. 

Co)  Be  Cigala's  TnuU,  L.  R.  7  Ch.  D.  351,  (h)  L.  JEL  5  H.  L.  524. 
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Suooessian, 


Part  II.     In   the    case  of   Chatfidd  v.  Berchtoldt  (a)    the   question   was 
whether  a  rent-charge  jnir  avtre  vie  issuing  out  of   English 

Cap.  VII.  land  was  liable  to  legacy  duty  as  personal  estate  under  the 
Movables—  English  statutes  (14  Geo,  II.  c.  10,  s.  9,  and  i  Vict.  c.  26) 
which  make  estates  pur  autre  vie  applicable  as  personal  estate 
in  the  hands  of  executors  and  administrators ;  and  it  was  held, 
on  appeal,  that  legacy  duty  was  payable,  although  the  domioil 
of  the  deceased  was  Hungarian,  and  in  opposition  to  the 
contention  that  the  character  of  personal  property  was  so 
impressed  by  the  English  statutes  upon  the  interest  in  ques- 
tion as  to  exempt  it  from  liability  to  legacy  duty  according  to 
the  principle  of  Thomson  v.  Advoc(Ue-Oener(d,(b)  The  decision 
was  given  on  the  ground  that  the  English  law  only  made  it 
personal  property  for  the  purpose  of  charging  it  with  duty, 
and  that  it  remained,  except  for  this  purpose,  English  realty 
governed  by  English  law.  Had  it  been  the  law  of  the 
testator's  domicil  that  assumed  to  declare  English  realty  to 
be  personal  estate,  the  case  would  have  been  too  clear  for 
argument ;  but  in  the  actual  circumstances  the  lex  situs  was 
given  much  stronger  effect,  being  allowed  to  change  the 
nature  of  realty  into  personalty  for  its  own  purposes,  without 
exposing  it  as  such  to  the  law  of  the  foreign  domicil.  The 
decision,  however,  was  clearly  right  on  another  ground,  which 
has  already  been  discussed.(c)  What  the  English  law  calls 
personal  estate  is  not  co-extensive  with  the  class  of  **  immov- 
ables" according  to  international  law,  including  as  it  does 
chattels  real,  to  which  the  maxim  " mobilia  sequuntur personam'* 
does  not  apply.  Chattels  real,  which  are  regarded  as  personal 
property  for  many  purposes  by  English  law,  are  not  thereby 
rendered  movables,  and  it  is  to  movables,  and  movables  alone,, 
that  the  maxim  is  admitted  to  extend.((i?) 

When  there  is  any  doubt  as  to  the  rate  at  which  legacy  or 
succession  duty  is  to  be  assessed  upon  the  amounts  transmitted,, 
the  statiLS  of  the  recipients  and  their  relation  to  the  deceased 
must  be  decided  according  to  the  law  of  their  domicil.  Thus, 
in  Skottowe  v.  Young,{e)  the  proceeds  of  land  in  England,  devised 
by  a  British  subject  domiciled  in  France  on  trust  to  sell  and 
pay  the  proceeds  to  his  daughters  born  of  a  French  mother 
before  marriage,  but  afterwards  legitimated  according  to  French 
law,  were  held  liable  to  legacy  duty  at  the  rate  of  ;^i  per  cent, 
only,  instead  of  the  higher  rate  imposed  by  the  Legacy  Duty 

(a)  L.  R.  7  Eq.  192.  (V)  12  CI.  &  F.  i.  (c)  Supra,  p.  238. 

(S)  Frehe  v.  Lord  Carhey,  L.  B.  16  Eq.  461,  466  ;  Jarman  on  Wills,  i.  p.  4,  n. 
le)  L.  R.  II  Eq.  474. 
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Acts  upon  rifts  by  a  testator  to  strangers  in  blood.     This  deci-     Past  li. 
sion  must  now  be  regarded  as  an  application  of  the  general  rule        — 
that  the  legitimacy  of  a  child  depends  upon  its  domiciliary    Cap,  vil 
law ;  i,e,,  the  law  of  the  father's  domicil  at  the  time  of  the  Movables— 
birth.(a)     In  the  case  of  JBoyes  v.  JBedale,  where  the  domicil  of  ^^^^'^^ 
the  testator  was  English,  a  daughter  bom  and  legitimated  under 
similar  circumstances  was  held  not  to  come  within  the  descrip- 
tion of  "  children  "  of  her  father,  though  he  had  acquired  a 
French  domicil ;  but  this  decision  can  no  longer  be  regarded 
as  law.(6) 

Estate  Duty. 

By  the  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  probate  Estate  duty, 
duty  is  superseded  by  a  new  duty  called  estate  duty.  Estate 
duty,  although  it  is  leviable  on  property  which  was  left 
untouched  by  probate  duty,  such  as  real  estate,  is  yet  in 
substance  of  the  same  nature  as  the  old  probate  duty.  What 
it  taxes  is  not  the  interest  to  which  some  person  succeeds  on  a 
death,  but  the  interest  which  ceased  by  reason  of  a  death.(c) 

Estate  duty  is  chargeable^ — 

(i)  Upon  all  real  and  personal  estate  in  the  United  Eangdom 
belonging  to  the  deceased  wherever  domiciled  (sect.  2,  sub-s.  i). 
So  far  as  personal  estate  in  the  United  Kingdom  is  concerned, 
estate  duty  merely  takes  the  place  of  probate  duty.  So  far  as 
relates  to  real  estate,  it  is  a  new  tax. 

(ii)  Upon  all  property  passing  on  the  death  of  the  deceased, 
situate  out  of  the  United  Kingdom,  if,  under  the  law  in  force 
before  the  Finance  Act,  1894,  either  legacy  or  succession  duty 
is  payable  in  respect  thereof,  or  would  be  so  payable  but  for 
the  relationship  of  the  person  to  whom  it  passes  (sect.  2. 
sub-s.  2).  It  has  been  seen  above  that  where  the  deceased 
was  domiciled  within  the  United  Kingdom,  legacy  duty  is  pay- 
able in  respect  of  all  movable  property  situate  within  or  without 
the  United  Kingdom,(rf)  including  mortgage  debts  (e)  and  also 
in  respect  of  foreign  immovables  forming  pare  of  the  assets  or 
a  partnership  to  which  the  deceased  belonged.(/) 

The  cases  in  which  succession  duty  is  chargeable  have  been 
fully  discussed  in  the  preceding  pages.     Speaking  generally,  it 


Ui)  Vide  supra,  p.  279 ;  aod  Re  Goodman's  Trusts,  17  Ch.  D.  266. 
b)  Boyes  v.  Bedale,  i  H.  &  M.  798  ;  overruled  by  Re  QoodmatCs  Trusts,  suprA, 
j:)  This  is  taken  from  Hanson  on  Death  Duties,  4th  ed.  p.  63. 

(d)  Tfunnsi/n  v.  Adrocate-Oeneral,  12  Ci.  &  F.  i,  ante,  p.  298. 

(e)  Lawson  v.  Conintissioners  of  Ird,  Rev,  (1896),  2  Ir.  B.  418. 

(/)  Forbes  Y.  Stevens,  L.  R.  10  Eq.  178  ;  Stokes  v.  Dueroy,  38  W.  R.  535.    Han- 
son, p.  116. 


1 


310 


FOREIGN  AND  DOMESTIC  LAW. 


Pakt  II. 
Property. 

Cap.  VII. 

Movables — 
Suceessian, 

Property 
alr^tdy  sub- 
ject to  duty 
in  British 
possessions. 


is  chargeable  on  all  movable  property  here  or  abroad  when  the 
predecessor  was  a  testate  or  intestate  domiciled  in  the  United 
Kingdom,  and  also  upon  all  movable  property  here  or  abroad 
to  which  the  successor  becomes  entitled  by  the  law  of  this 
country,  or  under  an  Enghsh  deed  of  settlement.(a)  It  is  not 
in  any  case  chargeable  upon  foreign  immovables.(&) 

By  s.  20  of  the  Finance  Act  ( 1 894)  it  is  enacted  that,  "where 
the  Commissioners  are  satisfied  that  in  a  British  possession  to 
which  this  Act  applies,  duty  is  payable  by  reason  of  a  death 
in  respect  of  any  property  situate  in  such  possession,  and  passing 
on  such  death,  they  shall  allow  a  sum  equal  to  the  amount  of 
such  duty  to  be  deducted  from  the  estate  duty  payable  in 
respect  of  that  property  on  the  same  death." 

This  section  is  intended  to  avoid  the  incidence  of  a  double 
duty  in  cases  where  a  testator  or  intestate  is  domiciled  within 
the  United  Kingdom,  and  leaves  movable  property  in  a  British 
possession  liable  to  a  local  succession  duty  there.  Cases  may 
also  arise  where  successidh  duty  would  have  been  chargeable, 
although  the  deceased  was  not  domiciled  in  England,  under  the 
principle  discussed  in  the  cases  already  cited.(c) 

The  British  possessions  to  which  this  section  applies  are 
those  to  which  it  has  been  applied  by  Order  in  Council  (s.  20, 
sub-sees.  3  and  4).      They  are  as  given  on  the  next  page. 

The  locality  of  movable  assets,  for  the  purposes  of  this  sec- 
tion, will  be  determinable  by  the  same  considerations  as  those 
formerly  applicable  to  probate  duty,  the  authorities  as  to  which 
have  been  already  cited.(^)  As  to  immovables,  no  difficulty 
can  arise.  With  regard  to  mortgages,  the  locality  of  a  specialty 
debt  is  where  the  specialty  is  found  at  the  time  of  the  death,(e) 
subject  to  the  provisions  of  25  &  26  Vict.  c.  22,  s.  39.(/)  But 
where  B.  took  a  share  in  the  residuary  estate  of  A.,  which  con- 
sisted in  part  of  mortgages  on  real  estate  in  New  Zealand,  and 
B.  died,  it  was  held  that  the  right  of  B.'s  executors  to  compel 
A.'s  executors  to  call  in  the  New  Zealand  mortgages  and  pay 
them,  B.'s  share  was  an  asset  whose  locality  was  in  England, 

(a)  Ante,  p.  300.  (J)  Afite,  pp.  298,  30a 

(c)  Attorney 'General  v.  Campbell,  L.  R.  5  H.  L.  524 ;  AUomey^Oeneral  v. 
JewUh  Chlanieation  Atsociatwn  C1901),  i  Q.  B.  123,  ante,  p.  302. 

(<f>  Ante,  p.  294. 

ie)  Commissianere  of  Inl,  Ber,  v.  Hope  (1891),  A.  C.  476. 

(/)  2^  &  26  Vict.  c.  22, 8.  39.  "  For  the  purposes  of  stamp  duties  on  probates  of 
wills  and  letters  of  admiDistration,  debts  ai)d  sums  of  money  due  and  owing  from 
persons  in  the  United  Kingdom  to  any  deceased  person  at  the  time  of  his  death  on 
obligation  or  other  specialty,  shall  be  estate  and  effects  of  the  deceased  within  the 
juri^iotion  of  Her  Majesty^s  Court  of  Probate  in  England  or  Ireland,  as  the  case 
may  be,  in  which  the  same  would  be  if  they  were  debts  owing  to  the  deceased  upon 
simple  contract,  without  regard  to  the  place  where  the  obligation  or  specialty  shall 
be  at  the  time  of  the  death  of  the  deceased." 
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Colony  to  which  Sect.  20  of  the  Flxumoe 
Act,  1894,  has  been  applied. 


Bahamas    . 

Barbadoes  . 

British  Columbia 

British  Guiana   . 

British  India 

Cape  of  Good  Hope 

Ceylon 

Falkland  Islands 

Fiji    . 

Gambia 

Gibraltar    . 

Gold  Coast 

Hong  Kong 

Jamaica 

Labuan 

Lagos 

Leeward  Islands 

Manitoba    . 

Natal . 

New  Brunswick . 

New  Zealand 

Newfoundland   . 

Nova  Scotia 

Ontario 

Quebec 

Sierra  Leone 

South  Australia . 

Straits  Settlements 

Tasmania   . 

Trinidad  and  Tobago 

Victoria 

Western  Australia 


Pabt  II. 

Beference  to 

Pbopebty. 

Date  of  Order  In 

Statutory 

Conncil. 

Rnlee  and 
Orders. 

Cap.  \ril. 

Afovablea — 

Volnmo. 

Page. 

Sucoesnon, 

1895,  May  II 

1895 
1896 

"5 

1896,  June  29 

89 

„    October  26 

u 

90 

,,    Feb.  22 

It 

SS 

1895,  Feb.  2 

1895 

"3 

„    Aug.  13 

tt 

127 

„     May  II 

« 

128 

„    October  3 

»» 

128 

„    Aug.  24 

» 

128 

„    May  II 

»» 

124 

„    July  16 

»» 

126 

„    July  16 

»» 

126 

,,    May  1 1 

11 

128 

1897,  Aug.  3 

1897 

78 

„    May  18 

>» 

78 

1895,  July  16 

1898 

126 

„    July  16 

»» 

126 

1896,  October  a6 

1896 

90 

1895,  July  16 

1895 

126 

1897,  Feb.  26 

1897 

77 

1895,  Feb.  2 

1895 

122 

„    March  8 

♦» 

124 

1898,  October  20 

1898 

263 

1896,  October  26 

1896 

9» 

1897,  Jan.  15 

1897 

76 

1896,  Feb.  8 

1896 

87 

1895,  May  II 

1895 

125 

„    May  II 

M 

125 

1897,  October  13 

1897 

79 

1895,  Aug.  13 

1895 

127 

1896,  Feb.  8 

1896 

87 

f  1895.  July  16 

1895 

126 

1 1896,  Aug.  I 

1896 

89 

the  domicil  of  A.  and  of  his  executors  being  English.(a)  The 
character  and  local  situation  of  an  asset  is  not  affected  by  a  sale 
or  conversion  after  the  death.(&)    . 

(e)  ZHstribtUion  of  Movable  Personal  Estate  hy  JExecutors  and  Distribution 
Administrators, — rThe  principles  by  which  the  administration  of  ^  movables 
personal  estate  is  governed  having  thus  been  considered  with  repiLuL 
regard  to  the  appointment  and  title  of  the  personal  representa-  *^^®* 
tive,  and  the  duties  payable  to  the  Governments  by  whose 
authority  or  permission  he  acts,  it  remains  to  discuss  the  rules 
by  which  he  is  to  be  guided  in  satisfying  such  claims  as  may 
be  put  forward  to  the  personal  estate  in  his  hands.     Under  this 
head  of  the  subject  come  all  questions  which  relate  to  the 
priority  of   debts,  the  marshalling    of   assets,  and  the  mode 
of  proof  against   the   estate,   if  it   should  be  insolvent.     It 

(a)  Attorney- General  v.  Sudeley  (1897),  A.  C.  11. 

(6)  Laidlay  v.  Adtocate- General^  15  A.  C.  468 ;  Pearse  v.  Pearse^  9  Sim.  430.  , 
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pabt  II.     IB  needless  to  recapitulate  the  numerous  authorities  which  have 
Property,    j^jj-^j^y  \yQQXi  cited  (a)  to  establish  the  general  rule  that  the  dis- 

Cap.  VII.  tribution  of  personal  estate  is  governed  by  the  law  of  the  domicil 
And  it  is  the  duty  of  local  or  limited  administrators  to  remit 
or  pay  over  to  the  administrator  in  the  forum  of  the  domicil 
any  surplus  or  balance  in  their  hands  of  the  personal  estate 
got  in  by  them.(6)  But  with  regard  to  the  question  of  the 
priority  of  debts,  with  regard,  that  is,  to  its  distribution  as  affects 
creditors,  as  distinguished  from  persons  beneficially  interested, 
an  important  doubt  has  been  introduced.  In  a  case  where  the 
deceased  was  domiciled  abroad,  and  ancillary  administration  is 
taken  out  to  his  effects  here,  is  such  local  administrator  to  be 
governed  by  the  laws  of  this  country  or  that  of  the  domicil  of 
the  deceased,  in  paying  creditors  who  make  their  claim  upon 
him  in  this  country  ?  and  is  there  any  difference  as  to  this 
between  debts  originally  contracted  here,  and  those  contracted 
in  the  country  of  the  domicil  ?  Westlake  and  Story  (c)  lay 
down  positively  that  the  law  of  the  country  from  which  the 
ancillary  representative  obtained  his  grant  is  to  be  followed,  on 
the  ground  that  he  is  accoxmtable  to  that  jurisdiction  alone. 
This  position,  however,  involves  the  assumption  that  the  law 
of  that  jurisdiction  does  not  adopt  the  law  of  the  domicil  of 
the  deceased  for  such  purposes,  as  it  undoubtedly  does  for  the 
general  distribution  of  personal  effects,  and  appears  inconsistent 
with  the  dictum  of  Abbott,  C.J.,  in  Doe  v.  Vardill,(d)  that  it  is 
part  of  the  law  of  England  that  personal  property  should  be 
distributed  according  to  the  Jus  domicilii.  It  is,  however,  now 
settled  that,  in  the  administration  of  the  English  estate  of  a 
deceased  domiciled  abroad,  foreign  creditors  of  the  same  class 
are  entitled  to  dividends  jpari  passu  with  English  creditor8,(e) 
and  it  is  said  in  the  case  cited,  by  Pearson,  J.,  that  the  lex  fori 
must  prevail,  both  as  to  the  collection  of  assets,  and  as  to  the 
administration  of  those  assets  when  collected.  Prior  to  this 
decision  the  cases  appear  to  have  been  conflicting,  and  the 
decision  of  Sir  J.  Romilly,  M.R.,  in  Wilson  v.  Du7isany,{f)  is 
especially  disapproved  of  by  the  learned  judge.  In  Cook  v. 
Oregs(yn{g)  all  that  was  decided  was  that  an   Irish  judgment 


(a)  Pp.  253,  8eq. 

(h)  Eames  v.  Hacon,  16  Ch.  D.  407  ;  S.  C.  18  Ch.  D.  347 ;  Bnohin  v.  Wylie,  10 
H.  L.  C.  I  ;  />«  2a  Vietca  v.  Lubbock.,  10  Sim.  629. 

(c)  Westlake,  Priv.  Int.  Law,  §  307  ;  Story,  §  524.  (^)  5  B.  &  C.  452. 

le)  In  re  Klcebe^  Kannreither  v.  Geitelbrecht^  28  Ch.  D.  175,  180. 

(/)  18  Beav.  293, 

(a)  2  Drew.  286.  Qt.  Blackwood  v.  The  Queen,  2  App.  Caa.  92  ;  EnohiuY.  IVylie, 
10  H.  L.  C.  I ;  Simpson  v.  Fogo,  i  H  &  M.  195.  In  Hanson  v.  Walk^,  7  L.  J.  Ch. 
135,  the  lew  situs  as  affecting  immovables  was  involved. 
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debtor  of    a  testator   domiciled  in  Ireland  was    entitled    in     PabtII. 

Pbopekty 
England  to  priority,  according  to  Irish  law,  in  respect  of  assets       

which  had  been  brought  from  Ireland  to  England.  In  the  Cap,  vii. 
later  case  of  Pardoe  v.  Bingham  (a)  an  Englishman  residiTig  in  Mavablea— 
Venezuela  executed  an  instrument  there  to  secure  repayment  ^^^^^^ 
to  a  creditor  of  a  sum  of  money,  and  the  creditor,  having 
registered  the  instrument  in  the  form  prescribed  by  the  law  of 
Venezuela,  became  entitled,  by  that  law,  to  be  paid  his  debt 
out  of  the  general  assets  of  the  debtor  in  priority  to  other 
creditors.  The  debtor  died  in  Venezuela,  but  it  did  not  appear 
whether  or  not  he  had  been  domiciled  there,  and  all  that  was 
decided  was  that  the  provisions  of  the  lex  loci  contrcuctus  would 
not  entitle  a  creditor  to  a  priority  not  given  by  the  law  of  the 
country  where  the  assets  were  situate.  It  was  suggested  in  the 
course  of  the  argument  that  the  deceased  was  probably  domi- 
ciled in  Venezuela,  and  that  the  Venezuelan  law  was  entitled 
to  be  heard  on  that  ground,  but  Lord  Romilly  refused  to  direct 
an  inquiry  as  to  this  without  a  special  application  for  that  pur- 
pose, and  gave  no  opmion  as  to  the  probable  effect  of  such  a 
fact,  if  it  had  been  ascertained  to  exist.  There  does  not,  there- 
fore, appear  to  be  any  authority  for  saying  that  a  priority  given 
by  the  law  of  the  domicil  of  a  testator  or  intestate  will  be 
disregarded.  The  argument  in  In  re  Klceb€,{h)  which  Pearson,  J., 
rejected,  was  not  an  argument  in  favour  of  rights  or  priorities 
given  by  the  lex  domicilii,  but  the  barefaced  proposition  that 
"  foreign  creditors  have  no  right  to  prove  or  get  payment  in 
this  country  at  all.'*  The  answer  of  the  Court  was  that  the 
English  law,  as  the  lex  fori,  gives  such  a  right  to  all  creditors, 
**  equally  with  other  creditors  in  the  same  class."  How  the 
question  of  class  is  to  be  determined  is  therefore  (it  is  sub- 
mitted) still  left  open  ;  but  there  is  no  doubt  that  the  tendency 
of  the  judgment  in  hi  re  Xloebe  is  to  refer  to  the  lex  fori  all 
questions  of  the  priority  of  creditors,  as  touching  matters  of 
procedure,  a  principle  asserted  in  general  terms  by  jurists,(c)  and  Priorities- 
recognised  in  English  courts  as  to  distribution  of  assets  undev  j^^c^^uZ, 
bankruptcy. 

In  Ux  parte  Melboum(d)  a  marriage  contract  settling  personal 
estate  on  the  wife  had  not  been  registered  as  required  by  the 
law  of  Batavia,  where  it  was  executed,  and  consequently  was 
of  no  effect  there  as  against  third  parties.     The  husband  having 

(a)  L.  R.  6  Eq.  485.  (&)  28  Ch.  D.  175. 

(e)  De  la  Vega  v.  Vianna,  i  B.  &  Ad.  284 ;  Story,  §  323  ;  Westlake,  §  411,  277 ; 
Huber,  torn.  2,  lib.  i,  c.  3. 

(d)  L.  B.  6  Ch.  64  ;  see,  for  the  converse  case,  Thurburn  v.  Steward,  L.  B.  3  P.  C. 
478. 
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Pabt  II.     subsequently  become  bankrupt  in  England,  his  wife  claimed  to 

^^'    prove  against  his  estate  for  the  sum  settled,  and  her  proof  was 

Cap.  VII.  admitted,  on  the  general  ground  that  the  question  of  priority 
Movahiei^  of  Creditors  inter  se  must  be  governed  by  the  law  of  the  country 
Suecemon.  where  the  bankruptcy  takes  place,  and  where  the  assets  of  the 
debtor  are  being  administered.  In  such  a  case  the  assets  are 
of  course  regarded  as  being  locally  situate  there,  following  the 
person  of  the  bankrupt.  The  principle  is  perhaps  best  ex- 
pressed in  the  words  of  Tenterden,  C.J. :  ''  A  person  suing  in 
this  country  must  take  the  law  as  he  finds  it ;  he  cannot,  by 
virtue  of  any  regulation  in  his  own  country,  enjoy  greater 
advantages  than  other  suitors  here,  and  he  ought  not  therefore 
to  be  deprived  of  any  superior  advantage  which  the  law  of  this 
country  may  confer  ."(a) 


SUMMARY. 

(iii.)  SUCCESSION  to  movable  personal  property. 

(a)  Disposition  of  Movable  Personal  Property  hy   Will. 

p.  266.  The  law  of  the  testator  s  domicil  at  the  time  of  his  death 

has  supreme  authority  in  all  matters  connected  with  the 
capacity  of  the  testator,  the  formaUties,  execution,  interpreta- 
tion, construction,  and  effect  of  a  will  of  movable  personal 
property. 

p.  266.  But  the  Court  of  the  domicil  of  the  testator  has  not  supreme 

jurisdiction  ;  so  that  where  probate  or  administration  is  applied 
for  in  England,  the  English  Court  will  make  a  general  decree 
as  to  all  the  assets,  wherever  situate,  on  the  principle  that  the 
executors  or  administrators  are  personally  subject  to  its  juris- 
diction, and  should  be  controlled  by  it. 

p.  267.  And  when  the  right  of  succession  is  once  ascertained,  the 

rights  resulting  therefrom  follow  the  person  of  the  living  suc- 
cessor, not  of  the  dead  testator. 

p.  267.  The  legitimacy  and  status  of  the  successor  similarly  depend 

upon  the  law  of  his  domicil,  not  upon  the  law  of  the  domicil 
of  the  testator  (pp.  262,  263). 

But,  imder  Lord  Kingsdown's  Act  (24  &  25  Vict.  c.  114), 
the  wills  of  British  subjects,  whatever  the  domicil  at  the  time 
of  the  death  or  of  making,  if  made  out  of  the  United  Kingdom, 
are  also  valid  if  the  forms  required  either  by  the  law  of  the 

(a)  De  la  Vega  v.  Vianna,  i  B.  &  Ad.  284, 288. 
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place  of  making,  the  law  of  the  domicil  at  the  time  of  making,    Pabt  ll. 
or  the  law  of  the  domicil  of  origin  have  been  complied  with ;     ^^^^  • 
and  if  made  within  the  United  Kingdom,  are  also  valid  if  the    Cap,  vil 
forms  required  by  the  law  of  the  place  of  making  at  the  time  " 

of  the  making  have  been  complied  with.  And  by  the  same 
statute,  no  will,  at  least  of  a  British  subject,  is  revoked  or  be- 
comes invalid  by  a  change  of  domicil  between  the  times  of 
making  and  of  the  death. 

A  simple  power  of  appointment  by  will  to  movable  personalty  pp-  272-277. 
is  validly  exercised  by  a  will  made  in  conformity  with  the 
lex  domicilii  of  the  donee.  But  if  the  instrument  creating  ^ 
the  power  requires  specified  formalities  for  its  execution, 
compliance  with  these  formalities  is  necessary;  and  is  also 
sufficient,  although  the  lex  domicilii  requires  more  or  other 
formalities. 

To  entitle  a  will  or  other  testamentary  paper  to  English  p.  280. 
probate,  it  must  dispose  of  some  personal  property  situate  in 
England,  or  else  be  incorporated  by  express  or  implied  reference 
to  another  will  or  testamentary  paper  entitled  to  probate  on  its 
own  account. 

Ll  granting  probate  of  the  will  of  a  testator  not  domiciled  in  pp-  281,  282. 
England,  the  English  Court  will,  as  a  rule,  follow  the  grant  of 
the  Court  of  the  domicil,  and  grant  probate  or  administration 
with  the  will  annexed  to  the  person  who  has  been  duly  clothed 
by  the  Court  of  the  domicil  with  the  power  and  duty  of  ad- 
ministering the  estate. 

(b)  Succession  to  Movable  Fersonai  Property  by  Operation 

of  Law. 

The  law  of  the  domicil  of  an  intestate  at  the  time  of  his  p.  282. 
death  has  supreme  authority  in  all  matters  connected  with  the 
succession  to,  and  distribution  of,  his  personal  estate. 

But  the  Court  of  the  domicil  of  the  intestate  has  not  supreme  pp.  282,  283. 
jurisdiction;    so  that,  when    administration  is  applied  for  in 
England,  the  English  Court  will  make  a  general  decree  as  to  all 
the  assets,  wherever  situate,  on  the  principle  that  the  adminis- 
trators are  principally  subject  to  its  jurisdiction. 

When  the  right  of  succession  is  once  ascertained,  the  rights  p.  280. 
resulting  therefrom  follow  the  person  of  the  living  successor, 
not  of  the  dead  testator. 

The  legitimacy  and  hiatus  of  the  successor  similarly  depend  pp-  283, 284. 
upon  the  law  of  his  domicil,  not  upon  the  law  of  the  domicil  of 
the  intestate. 
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(c)  Right  and  Title  of  the  Personal  Representative. 


28«;  ^  grant  of  probate  or  letters  of  administration  has  no  extra- 

territorial operation ;  and  the  personal  representative  under  it 
acquires  only  a  title  to  the  personal  chattels  of  the  deceased 
within  the  jurisdiction  of  the  Court  which  made  the  grant. 

pp.  285-287.  To  take  possession  of  personalty  in  England,  or  sue  for  debts 
in  an  English  court,  a  personal  representative  must  therefore 
prove  the  will  or  take  put  letters  of  administration  here  as  well 
as  in  the  country  of  the  domicil  of  the  deceased.  But  this 
rule  does  not  operate  to  prevent  a  personal  representative 
clothed  with  authority  by  the  English  Court  from  suing  in 
England  in  respect  of  movables  actually  situate  abroad. 

p.  286.  In  granting  probate  or  letters  of  administration,  the  English 

Court  will  generally  follow  the  grant  (if  any)  made  by  the 
competent  Court  of  the  domicil ;  but  it  appears  doubtful  if  the 
mere  fact  that  a  person  has  obtained  a  grant  as  executor  in  the 
foreign  court  will  entitle  him  as  of  right  to  recognition  of  that 

p.  287.  character  here.     If  the  English  Court  does  not  consider  him 

entitled  as  executor,  it  will,  it  seems,  grant  him  letters  of  ad- 
ministration cum  testamento  annexo. 

p.  289.  The  personal  representative,  when  once  clothed  with  authority 

by  the  English  Court,  is  bound  to  administer  the  personal  assets 
of  the  deceased  in  England. 

The  title  of  a  personal  representative  to  the  personal  assets 
within  the  jurisdiction  of  the  Court  from  which  he  derives  his 
authority  is  not  divested  by  the  removal  of  the  assets  to 
another  jurisdiction,  unless  they  are  removed  under  such  cir- 
cumstances as  to  remain  still  unappropriated  assets,  belonging 
to  the  general  estate. 

p.  291.  The  effect  of  Scotch  and  Irish  probates  in  England  is  regu- 

lated by  the  statutory  provisions  of  21  &  22  Vict.  c.  56,  s.  12, 
and  20  &  21  Vict.  c.  95,  respectively.     A  foreign  personal  re- 

p.  292.  presentative,  who  has  not  obtained  authority  from  an  English 

Court,  nor  received  English  assets,  cannot  be  sued  in  his  repre- 
sentative character  in  England. 

(d)  Probate  and  Administration  Dvty. 

p.  294.  When  probate  or  administration  is  charged  by  an  English 

Court,  probate  or  administration  duty  is  payable  to  the  English 
Government  on  the  value  of  the  assets  locally  situate  in 
England  at  the  time  of  the  death  of  the  deceased,  without 


p.  290. 
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reference  to  the  law  of  his  domicil,  or  the  value  of  the  assets     Pabt  ll. 
situate  there.  Peopbbty. 

The  local  situation  of   transferable  securities,  which  pass    Cap.  vil. 
from  hand  to  hand,  is  that  in  which  they  are  actually  found,     p.  294. 

The  local  situation  of  stocks  and  shares,  transferable  only  in 
one  place,  is  the  place  where  they  are  so  transferable. 

If  the  law  of  the  country  where  assets  are  locally  situate  p.  297. 
requires  double  administration  to   be  taken  out  in  order  to 
reduce  them  into  possession,  double   duty  is  payable  to  the 
local  Government.     The  law  of  the  domicil  of  any  or  all  of 
the  parties  is  in  such  a  case  immaterial. 


(e)  Succession  and  Legacy  Didy. 

Succession  and  legacy  duty  is  payable  to  the  Enghsh  Govern-  p.  298. 
ment  in  respect  of  the  personal  estate  of  every  testator  who  dies 
domiciled  in  England ;  and  is  assessed  not  only  on  his  personal 
estate  in  England,  but  upon  all  his  personal  movable  estate, 
wherever  situate  in  fact. 

The  duty  does  not  attach  upon  annuities  or  legacies  charged  p.  299. 
on  foreign  land,  nor  upon  chattels  real  abroad. 

Succession  duty  is  payable  upon  chattels  real  situate  in  p.  299. 
England,  though  the  domicil  of  the  testator  be  foreign.     The 
personal  character  of  such  estate,  and  its  liability  to  English 
succession  duty,  is  determined  by  the  English  law  as  the  lex 
sitics,  claiming  in  that  right  to  govern  immovables. 

Succession  duty  is  payable  on  personal  estate  appointed  by  p.  303- 
the  will  of  a  testator  domiciled  abroad,  xmder  a  power  of 
appointment  created  by  an  English  will  or  settlement.  [And 
see  the  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  4.] 
So  also,  on  successions  to  a  settled  fund  vested  in  English  trustees, 
consisting  of  English  stocks  and  shares,  though  the  instrument 
creating  the  settlement  was  the  will  of  a  testator  domiciled 
abroad.  But  not,  it  seems,  by  the  trustees  who  take  imme- 
diately under  such  a  will. 

So,  where  the  instrument  creating  the  trusts  qf  the  settle-  p-  306. 
ment  is  a  deed  irUer  vivos.     So,  it  seems  in  such  a  case  to  be 
sufficient  that  the  funds  should  be  vested  in  English  trustees, 
though  they  have  not  actually  been  brought  into  England. 

When  succession  duty  is  calculated  according  to  the  degree  p-  308. 
of   relationship  between  the  successor  and  the  person  from 
whom  the  succession  is  derived  upon  his  death,  the  legitimacy 
of  the  -successor  is  referred  to  the  law  of  his  domicil,  not  the 
domicil  of  the  person  from  whom  he  derives  succession. 
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p.  312. 


p.  312. 


P-  313. 


(f )  Distribution  of  Movable  Personal  Ustate  by  Executors 

or  Administrators, 

The  distribution  of  movable  personal  estate  in  the  hands 
of  executors  or  administrators  is  regulated  generally  by  the 
law  of  the  domicil  of  the  deceased. 

But  when  the  deceased  was  domiciled  abroad,  and  ancillary 
administration  is  taken  out  here,  it  is  doubtful  whether  the 
priorities  of  creditors  will  not  be  regulated  by  the  English  law, 
as  that  from  which  the  local  administrator  derives  his  authority. 
The  English  law  will  clearly  prevail,  as  the  lex  fori,  whenever 
a  matter  of  procedure  is  involved.  And  by  the  English  law, 
foreign  creditors  in  the  same  class  are  entitled  to  dividends 
pari  passu  with  English  creditors. 


Mwablea—  (iv.)  Assignment  of  Personal  Property  by  Law  on  Bankruptcy  or 
Banknijftcy.  j^solvcTicy, — ^The  transfer  of  personal  property  by  alienation 
inier  vivos  and  by  succession  by  devise  or  ab  intestato  having 
been  now  considered,  it  becomes  necessary  to  discuss  the 
operation  of  the  universal  assignments  which  take  place  by 
operation  of  law  upon  the  bankruptcy  of  the  owner.  The 
first  question  is,  to  what  property  of  the  bankrupt  do  these 
universal  assignments  to  trustees  or  assignees  for  the  benefit 
of  his  creditors  extend  ?  And  this  question  must  be  regarded 
as  quite  apart  from  that  which  is  apparently  connected  with 
it,  as  to  the  effect  of  a  bankruptcy  in  one  jurisdiction  in 
discharging  debts  contracted  in  or  sued  for  in  the  courts  of 
another,  depending  as  it  does  upon  entirely  different  principles. 
The  latter  question  will  be  discussed  when  the  nature  of 
obligations  is  treated  of,  and  their  inherent  liability  to  dis- 
charge. 

The  question,  then,  being  simply  as  to  the  view  taken  by 
English  Courts  of  the  effect  of  a  bankruptcy  in  assigning  the 
personal  property  of  the  bankrupt,  it  is  obvious  that  two  sorts 
of  bankruptcies  have  to  be  considered.  It  must  be  seen,  first, 
what  effect  English  Courts  attribute  to  an  English  bankruptcy ; 
and,  secondly,  what  to  a  foreign  one,  with  regard  to  property 
situate  both  within  and  without  the  jurisdiction  under  which 
the  assignment  is  made. 

First,  then,  with  regard  to  an  English  bankruptcy,  by  s.  44, 
sub-s.  2,  (i.),  (ii.),  and  (iii.),  of  the  Bankruptcy  Act,  1883,  it 
is  enacted  that  the  property  of  the  bankrupt  divisible  amongst 
his  creditors  (which  is  vested  in  the  trustee  by  s.  54  of  the 


Effect  of 
English 
bankruptcy. 
Bankruptcy 
Act,  1883. 
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same  Act)  shall  comprise  all  such  property  as  may  belong  to     Pabt  ii. 
or  be  vested  in  the  bankrupt  at  the  commencement  of  the  ''^' 

bankruptcy,  or  may  be  acquired  by  or  devolve  on  him  before    Cap.  vii. 
his  discharge  (with  certain  exceptions  in  the  previous   sub-  Banhmptcy. 
sections  which  are  immaterial  to  this  question),  all  powers  in        — 
or  over  or  in  respect  of  property,  and  all  goods  and  chattels 
being  at  the  commencement  of  the  bankruptcy  in  the  posses- 
sion, order,  or  disposition  of   the  bankrupt  in  his  trade  or 
business,  by  the  consent  and  permission  of  the  true  owner, 
under  such  circumstances  that  he  is  the  reputed  owner  thereof. 
Choses  in  action,  other  than  debts  due  to  him  in  the  course  of 
his   trade  or  business,  are  excluded  from  this  last  category 
(of  goods  of  which  he  has  the  reputed  ownership).     It  will 
be  seen    that   there  is  thus  no  territorial  limitation  in  the 
statute,  which  regards  the  actual  situation  of  personal  chattels 
as  immaterial,  on  the  principle  of  "  mobilia  sequuntur  personam,*' 
As  to  real  estate,  s.    i68  of  the   same  statute  enacts  that 
"  property "  is  to  include  real  or  personal  property,  whether 
situate   in  England  or  elsewhere:    but  it  has  been  already 
pointed  out  (a)  that,  as  to  real  estate  and  chattels  real,  an 
assignment   is   good   by  the  lex  situs  alone.     This  extensive 
operation  of  the  statute  as  to  personal  chattels  is  in  accord-    . 
ance   with  the  view  taken  by  English  law ;    and  it  is  well 
established  in  England   that  cui  English  assignment  in  bank- 
ruptcy operates  as  a  complete  and  valid  transfer  of  all  the  Bankruptcy 
personal  chattels  of  the  bankrupt,  wherever  they  are  situate.(J)  of^BngUah" 
And  this  is  so,  in  the  contemplation  of  English  law,  whatever  Court. 
the  domicil  of  the  bankrupt.(c)     In  £x  parte  Crispin  (d)  it  was 
decided,  on  appeal,  that  an  alien  non-trader,  domiciled  abroad, 
who  contracts   debts  in  England  may  be  made  a  bankrupt 
under    the  Bankruptcy  Act,   1869,  provided  that  an  act   of 
bankruptcy  has  been  committed  in  England,  although  he  may 
have  left  England   before    the   petition    for    adjudication   is 

(a)  Suprdy  p.  213.  As  to  the  effect  of  the  Bankruptcy  Act  on  land  in  the  colonies, 
see  per  Jessel,  M.R.,  in  Ex  parte  JRogers^  Re  Bouttead^  16  Oh.  D.  665  ;  and  tuprd, 
p.  209. 

(ft)  Phillipit  V.  Hunter^  2  H.  Bl.  402  ;  Sill  v.  Wargtvich  i  H.  Bl.  665  ;  Hunter  v. 
Potts,  4  Tr.  182 ;  Wilson's  Case,  cited  I  fi.  Bl.  691  ;  ^"ieal  v.  Cottingham,  i  H.  Bl. 
132,  n. ;  Ex  parte  Blahes,  i  Cox.  398. 

(c)  The  English  Bankruptcy  Court  assumes  jurisdiction — under  the  Bankruptcy 
Act,  1883,  B.  6  (i) — if  the  debtor  is  domiciled  in  England,  or,  within  a  year  before 
the  date  of  the  petition,  has  ordinarily  resided  or  hs^d  a  dwelling-house  or  place  of 
business  in  England.  It  has  been  held  that  occupation  of  and  payment  for  a  room 
in  a  London  hotel  for  over  twelve  months  before  the  petition  was  *'  ordinary  resi- 
dence "  within  this  section  :  In  re  Xorris,  Ex  parte  Reynolds^  W.  N.  1888,  p.  87. 
And  exclusive  occupatloUf  with  wife  and  servants,  of  five  furnished  rooms  in  a 
London  house  has  been  held  to  be  '* having  a  dwelling-house"  within  this  section  : 
In  re  HeequarAy  24  Q.  B.  D.  91. 

(^  L.  R.  8  Ch.  374 ;  42  L.  J.  Bank.  65. 
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Part  II.  presented.  But  the  English  Court  has  no  jurisdiction  to  make 
ROPERTT.  j^  adjudication  of  bankruptcy  against  a  foreigner,  domiciled 
Cap.  VII.     and  resident  abroad,  who  has  never  been  in  England,  though  he 


Banhruptcy,  ^^7  have  traded  and  contracted  debts  in  England  by  agents, 

servants,  or  partners,  and  an  order  for  service  of  a  petition 

abroad  will  therefore  not  be  made  in  such  a  case.(a)  The 
ground  of  these  decisions  is  expressed  to  be  that  such  a 
debtor  is  not  subject  to  the  English  bankruptcy  law,  and  that 
an  act  of  bankruptcy  must  be  a  personal  act  or  default.  Where 
a  firm  carried  on  business  both  in  Paris  and  London,  two  of 
the  partners  residing  in  London  and  three  in  Paris,  the  Court 
of  Appeal  refused  to  stay  the  English  bankruptcy  on  the 
application  of  the  French  syndic  in  a  bankruptcy  in  France.(6) 
So,  under  the  older  statutes,  it  was  held  that  the  essential 
requisite  to  make  an  act  of  bankruptcy  cognisable  in  our 
Courts  was  that  it  should  have  been  committed  in  England.(c) 
In  Phillips  V.  Hunter^  just  cited,  it  was  said  that  no  foreign 
residence — i.e.,  domicil — could  exempt  cui  English  subject  from 
the  operation  of  the  bankruptcy  laws,  whether  such  residence 
was  temporary  or  permanent ;  but  the  question  of  nationality 
appears  now  to  be  immaterial  for  this  purpose,  much  less  weight 
being  now  given  to  it  in  such  matters  than  was  formerly  the 
case. 

Where,  however,  service  of  English  process,  whether  under 
the  Debtors'  Act,  1869,  or  under  the  Bankruptcy  Act,  is 
actually  effected  within  this  country,  the  jurisdiction  appears 
to  be  limited  only  by  the  statutes  under  which  procedure  is 
taken.  Thus  it  has  been  held  that  a  foreigner  who  has  com- 
mitted an  act  of  bankruptcy  in  England  may  be  proceeded 
against  under  the  Bankruptcy  Act  by  another  foreigner  in 
respect  of  a  debt  contracted  abroad.(^)  It  was  contended  on 
behalf  of  the  bankrupt  that  though  his  transient  presence  in 
England  would  make  him  liable  to  a  common  law  action  in 
respect  of  the  debts  contracted  abroad,(e)  yet  it  did  not  render 
him  subject  to  the  service  of  a  debtor's  summons  under  the 
Bankruptcy  Act,  for  which  the  same  jurisdiction  was  necessary 
as  in  cases  of  actual  adjudication.(/ )  Mellish,  L.J.,  however, 
expressed  his  opinion  that  transient  presence  and  the  com- 

(fl)  Cooke  V.  C.  A.  Vogeler  Co.  (1901),  A.  C.  102.  Ex  parte  Blain^  Re  Sawen^ 
12  Ch.  D.  522.    Uw parte  Pearson  (1892),  2  Q.  B.  263. 

(h)  Be  Ilermanoi,  6  Times  Law  Rep.  271. 

Ic)  Ex  parte  Smith,  Cowp.  402  ;  Inglit  v.  Grant,  5  T.  R.  530 ;  Xarden  v.  Jauie^ 
Dick.  533. 

(rf)  Ex  parte  Pancal,  Be  Meyer,  L.  R.  i  Ch.  D.  509. 

(e)  Jackton  v.  Spittall,  L.  R.  5  C.  P.  542. 

(/)  Ex  parte  O'Loghlen^  L.  R.  6  Ch.  406,  410. 
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mission  of  an  act  of  bankruptcy  in  England  were  sufficient  to     pabt  ii. 
found  jurisdiction  under  the  Baiiruptcy  Act,  1869,  whether   ^^^^^r- 
for  the  service  of  a  debtor  s  summons  simply,  or  for   petition    Cap.  vii. 
and  adjudication.     And  if  a  bankruptcy  notice,  based  on  an  ~^^^^f 

English  judgment,  is  duly  served  upon  a  foreigner  transiently       

present  in  England,  it  is  no  sufficient  objection  that  at  the 
date  of  the  issuing  of  the  notice,  the  foreigner  had  not  yet 
come  within  the  jurisdiction.(a)  Upon  a  notice  so  served,  and 
subsequent  default,  there  would  seem  to  be  no  reason  (Apart 
from  statute)  why  the  debtor  should  not  be  afterwards 
adjudged  bankrupt ;  but  by  sect.  6  ( i )  of  the  Bankruptcy  Act, 
1883,  it  is  made  a  condition  precedent  to  the  jurisdiction  that 
the  debtor  should  either  be  domiciled  in  England,  or  should 
have  ordinarily  resided,  or  had  a  dwelling-house,  or  place  of 
business,  in  England  within  a  year  before  the  date  of  the 
presentation  of  the  petition.  The  jurisdiction  to  entertain  a 
bankruptcy  petition,  therefore,  founded  upon  a  notice  served 
under  circumstances  like  those  In  re  Clark  (a)  will  be  confined 
to  cases  in  which  this  condition  is  satisfied.  But  a  receiving 
order  under  sect.  103  (5)  of  the  Bankruptcy  Act,  1883,  is  not 
limited  in  the  same  way,  and  may  be  made  against  a  foreigner 
who  has  been  duly  served  in  England,  although  the  condition 
of  sect.  6  (i)  as  to  domioil,  residence,  dwelling-house,  or  place 
of  business,  is  not  complied  with.(&) 

By  the  earlier  Bankruptcy  Consolidation  Act  of  1849 
(s.  277)  foreigners  who  were  traders  were  expressly  made 
subject  to  the  banking  laws,  and  under  this  and  the  older 
statutes  it  was  decided  that  foreign  residence  was  immaterial.(c) 
The  decisions  in  the  cases  of  £x  parte  Crispin  and  Hx  parte 
Pascal,  just  cited,  show  clearly  that  the  question  of  domioil 
need  not  now  be  regarded,  although  Story  seems  to  consider 
it  as  the  basis  of  the  principle  now  under  discussion.  It  may, 
of  course,  be  an  important  element  of  fact  in  considering  Foreign 
whether  an  act  of  bankruptcy  has  been  committed  within  ^®^^®°*^®* 
46  &  47  Vict.  c.  52,  s.  4  (d):  "If  with  intent  to  delay  or 
defeat  his  creditors  he  ...  .  departs  out  of  England,  or 
being  out  of  England  remains  out  of  England,  or  departs 
from  his  dwelling-house,  or  otherwise  absents  himself."  But 
where  a  debtor  has  a  bond  Jide  foreign  residence,  though 
retaining  an  English  domicil,  it  was  held  that  he  did  not 
come  within    this   sub-section   by  merely  returning    to   and 

(a)  In  re  Clark  (1896),  2  Q.  B.  476.  (JO  In  re  Clark  (1898),  I  Q.  B.  90. 

(<;)  Alexander  v.  Vauahan,  Cowp.  398  ;  Allen  v.  Cannon^  4  B.  fc  A.  418 ;  JSSv  partA 
Smith,  Cowp.  402  ;  Williami  v.  Av^n,  i  Taunt  27a 
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Paet  II.     remaining  in  his  foreim  residence.(a)     There  must  be  some- 
Pbopebty 

'    thing  to  show  an  intention  to  delay  and  defeat  creditors.(6) 

Cap.  VII.  It  has  been  held  that  transient  presence  will  render  a  foreign 
Bankruptcy,  debtor  liable  to  service  of  a  bankruptcy  notice  based  on  an 
English  judgment,  although  at  the  time  of  the  issue  of  the 
notice,  the  debtor  had  not  come  within  the  jurisdiction.(c) 
Upon  a  notice  so  served,  and  default  made,  there  seems  no 
reason  in  principle  why  the  debtor  should  not  afterwards  be 
adjudged  bankrupt;  but  by  sect.  6  (i)  of  the  Bankruptcy  Act, 
1883,  it  is  made  a  condition  precedent  to  adjudication  that  the 
debtor  should  either  be  domiciled,  or  should  have  ordinarily 
resided  or  had  a  place  of  business  or  dwelling-house,  in  England, 
within  a  year  before  the  date  of  the  presentation  of  the  petition. 
The  jurisdiction  to  entertain  a  petition,  therefore,  founded  upon 
a  notice  served  by  means  of  transient  presence,  will  be  confined 
to  cases  in  which  this  condition  is  satisfied.  But  a  receiving 
order  under  s,  103,  sub-s.  5,  of  th«  Bankruptcy  Act,  1883,  may 
be  made  in  such  a  case,  although  the  condition  as  to  residence, 
dwelling-house  or  place  of  business  is  not  satisfied.(^)  It  is 
obvious  that  this  distinction  turns  entirely  on  the  language  of 
the  English  statute,  and  does  not  depend  upon  principle. 
Foreign  English  Courts,  then,  will  regard  the  title  of  the  trustee  in 

3"<^<^^P''Q-   an  English  bankruptcy  to  personal  property  situate  abroad  as 
of.  complete,  but  the  question  assumes  a  slightly  different  form 

where  this  title  has  already  been  disregarded  by  a  foreign 
Court,  and  a  creditor  of  the  bankrupt  has  possessed  himself,  by 
foreign  judicial  process,  of  the  foreign  property.  Where  such 
creditor  is  domiciled  in  England  and  has  notice  of  the  English 
bankruptcy,  the  assignees  have  been  held  entitled  to  recover 
the  proceeds  he  had  thus  appropriated  in  an  action  for  money 
had  and  received,(^)  but  appear  to  have  no  right  of  action 
against  a  foreign  garnishee,  who  has  paid  a  debt  due  to  the  bank- 
rupt estate  to  the  creditor  under  or  in  expectation  of  the  com- 
pulsion of  a  competent  jurisdiction.(/)  From  the  judgment 
of  Lord  Rosslyn  in  Sill  v.  Worsivick  Mr.  Westlake  deduces,  first, 
that  the  title  of  the  assignees  ought  to  be  preferred  to  that  of 
any  creditor  by  a  foreign  Court,  if  intimated  to  it  pendente  lite, 

(a)  Use  parte  Brandon^  25  Ch.  D.  500. 

(()  Ex  parte  Langwarthy,  3  Times  Law  Bep.  544.  Cf.  Ex  parte  6hUi&rrez^  11 
Ch.  D.  298  ;  In  re  Campbell,  4  Morell,  198  (1887). 

(e)  In  re  Clark  (1896),  2  Q.  B.  476. 

(S)  In  re  dark  (2)  (1898),  I  Q.  B.  20.  On  the  somewhat  analogous  case  of  the 
jurisdiction  to  vdnd  up  Companies,  see  ante.  Part  i,  Cap.  v.  p.  107,  eeq. 

(e)  Hunter  v.  Potts,  4  T.  R.  182  ;  Phillipi  v.  Hunter,  2  H.  Bl.  402  ;  JSUlr.  Wore- 
wiek,  I  H.  Bl.  665  ;  jir  parte  Seinde  Bailtoay  6b.,  L.  B.  9  Ch.  557. 

(/)  Ze  Chevalier  ▼.  Lynokt  Dougl.  170  ;  Cleve  v.  Milliy  CodL.  1764  ;  Allen  ▼. 
Douglas,  3  T.  B.  125. 
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and,  secondly,  that  if  it  is  disregarded  by  it,  an  English  creditor,  pabt  ii. 
but  not  a  foreign  one,  will  be  compelled  in  an  English  court  to  ^^^^^'^^^' 
yield  the  proceeds  he  has  acquired  abroad  to  the  English  Oap.  vii. 
assignees.(a)  The  distinction  drawn  between  an  English  and  a  Bankruptcy, 
foreign  creditor  is  clearly  one  of  nationality  in  the  authorities  — 
on  which  this  proposition  is  based ;  but  Mr.  Westlake,  though 
speaking  of  an  '*  Englishman  "  and  "  an  English  creditor,"  uses 
language  that  would  lead  to  the  belief  that  the  English  domicil 
is  or  should  be  the  distinguishing  test.  The  distinction 
between  domicil  and  nationality  was  not  so  clearly  marked  at 
the  end  of  the  last  century,  when  those  cases  were  decided, 
as  it  is  at  present,  and  it  is  certainly  difficult  to  see  now 
in  what  sense  an  English  subject  who  has  acquired  a  foreign 
domicil,  remains  subject  to  the  English  bankruptcy  law 
with  regard  to  his  acts  done  abroad,  so  as  to  be  bound  by 
an  assignment  under  it  of  the  property  of  an  English  bankrupt 
any  more  than  other  people.  If  the  creditor  was  domiciled  in 
England,  and  so  subject  to  its  laws,  the  case  would  be  very 
different,  but  even  then  there  appears  no  authority  in  the  cases 
cited  for  saying  that  he  would  be  compelled  to  refund,  if  the 
foreign  Court,  after  due  notice  of  the  title  of  the  assignees,  had 
pronounced  judgment  in  his  favour.  AH  that  is  said  is  that 
no  foreign  Court  that  respected  the  comity  of  nations  ought  to 
pronounce  such  a  judgment,  but  that  a  creditor  who  recovers 
in  such  a  way,  and  is  not  subject  to  the  bankrupt  laws  of 
England  nor  affected  by  them  (whatever  that  may  mean),  can 
certainly  not  be  compelled  to  refund,  if  sued  by  the  assignees. 
The  validity  of  such  a  judgment,  if  pronounced,  being  in  a 
certain  sense  in  rem,{b)  can  hardly  on  general  principles  be 
questioned,  at  any  rate  as  between  the  parties  to  it. 

Where  there  has  been  no  judgment  pronounced  by  the 
foreign  Court,  but  a  creditor  has  merely  obtained  possession,  by 
foreign  attachment  of  the  bankrupt's  property,  it  is  clear  from 
the  later  case  of  Selkrig  v.  Davis  {c)  that  whether  there  has 
been  a  formal  intimation  to  the  garnishee  or  not  of  the  bank- 
ruptcy, the  creditor  can  take  nothing  by  such  diligence,  and  if 
he  can  be  reached  by  the  English  Court,  will  be  compelled  to 
refund.  If  he  is  neither  present  within  the  jurisdiction,  nor 
has  property  within  it,  nor  comes  before  the  English  Court  of 
Bankruptcy  to  prove  for  other  debts  due  to  him  in  excess  of 


s 


{a)  Westlake,  $  279 ;  i  H.  Bl.  693  ;  2  H.  Bl.  405,  406,  408. 

\V)  Story,  §  592  ;  MeDaniell  v.  Hughei^  3  East.  367  ;  CammeU  v.  Sewell^  29  L.  J. 
Bx.  350. 

(e)  2  Rose,  291 ;  S.  C.  2  Dow.  230.  See  also  Boyal  Bank  of  Scotland  y.  Cutkbcrt, 
2  fio«e,  78 ;  Smith  v.  Buchanan,  i  East,  6. 
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Paet  II.  the  value  of  what  he  has  acquired  by  the  foreign  process,(a)  it 
BOPEBTY.  jg  plain  that  he  cannot  be  reached  or  in  any  way  obliged  to 
Cap.  VII.  disgorge.  But  where  a  bankrupt  estate  is  being  administered 
Bankruptcy,  in  England,  and  the  foreign  estate  of  the  same  debtor  or  debtors 
is  also  the  subject  of  a  bankruptcy  abroad,  creditors  who  have 
received  a  dividend  under  the  foreign  bankruptcy  w;ill  not  be 
allowed  to  prove  in  the  English  bankruptcy  unless  they  bring 
in  what  they  have  received  abroad.(2»)  Substantially  the  same 
rule  had  been  laid  down  under  the  Bankruptcy  Act  of  i86i.(c) 
Nor  will  a  foreign  creditor  be  allowed  to  make  any  use  of  a 
judgment  obtained  abroad  pending  English  administration; 
though  he  will  not  be  restrained  from  proceeding  to  obtain 
such  judgment  in  his  own  coimtry.(rf)  And  in  the  case  of  a 
foreign  judgment  in  rem,  based  on  and  declaring  the  existence 
of  a  prior  lien  in  the  creditor's  favour,  on  the  assets  with  which 
it  deals,  it  was  held  that  the  liquidator  in  an  English  winding- 
up  could  not  recover  the  proceeds  from  the  creditor.(e)  In  the 
case  just  cited  the  creditor  was  not  proving  in  the  English 
winding-up,  but  it  does  not  appear  that  his  position  would  have 
been  altered  if  he  had  been.  The  same  principle  is  illustrated 
by  ex  parte  Dobree,(f)  where  the  only  real  dispute  was  whether 
the  foreign  attachment  was  complete,  so  as  to  vest  the  property 
attached,  before  the  English  bankruptcy  or  not.  Where  the 
bankrupt  was  a  partner  in  a  firm  trading  and  having  assets, 
both  in  England  and  in  the  West  Indies,  and  after  the  English 
bankruptcy  a  creditor  of  the  firm  attached  a  debt  due  to  the 
firm  in  the  West  Indies,  it  was  held  that  the  assignees  could 
not  compel  him  to  refimd  the  proceeds  thus  obtained,(^)  the* 
principle  being  apparently  that  the  English  bankruptcy  could 
not  affect  the  partnership  assets  situate  abroad,  as  against  the 
foreign  creditors  and  the  foreign  partners.  The  ordinary  rule 
applicable  to  the  bankruptcy  of  a  partner  being  that  the  part- 
nership is  dissolved,  and  that  the  trustee  in  the  bankruptcy 
becomes  tenant  in  common  with  the  other  partners  of  the- 
partnership  property,  who  retain  their  authority  to  deal  with 
the  business  in  order  to  wind  it  up,(Ar)  the  decision  of  Sir 
W.  Grant  in  the  case  just  referred  to  appears  to  have  been 

(a)  As  in  In  re  Oriental  Inlaitd  Steam  Co.^  Ex  parte  Seinde  Ry.  Co.^  L.  R.  9' 
Ch.  557. 

(h)  Banco  de  Portugal  v.  Waddell^  11  Oh.  D.  522  ;  S.  C.  5  App.  Cas.  161. 

(<j)  Ex  parte  WiUok,  L.  R.  7  Ch.  490. 

(<f)  In  re  Boyse,  Crofton  v.  Crofton,  49  L.  J.  Ch.  699. 

(e)  Minna  Craig  SteatMkip  Co,  v.  Chartered  JBanJi  of  India^  66  L.  J.  Q.  B.  i6e  '^ 
dietinguishing  In  re  Oriental  Inland  Steam  Co.,  L.  R.  9  Ch.  557. 

(/)  8  Ves.  82. 

iff)  Brichwood  v.  Miller,  3  Mer.  279  ;  Waring  t.  KnigJU^  cited  in  Phillips  v.. 
Hunter,  2  H.  Bl.  410.  {h)  Lindley  on  Partnership,  p.  1175. 
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correct.     But  if  the  partners  in  the  foreim  firm  are  the  same    pabt  ii. 
as  those  in  England,  and  both  firms  are  ba^pt.  a  mere  differ-  ^^^H^^' 
ence  in  the  firm  name  will  not  let  m  a  double  proof.(a)  Cap.  vii. 

The  question  of  concurrent  and  competing  bankruptcies  in  Bankruptcy, 
different  countries  is  one  which  has  often  given  rise  to  difficulty.  ' — 
The  general  rule  has  been  stated  as  being  that  the  country  of  Ban^^teies. 
the  domicil  is  the  preferable  forum,  and  that  if  it  is  necessary 
that  there  should  be  but  one  proceedLag  in  bankruptcy,  that 
proceeding  should  be  in  the  country  of  the  domicil.(5)  It 
would  therefore  seem  that  in  a  proper  case,  where  the  bankrupt's 
domicil  was  foreign,  and  bankruptcy  proceedings  were  pending 
in  that  coimtry,  an  English  bankruptcy  might  be  stayed,  though 
commenced  with  jurisdiction.  There  is  no  instance  when  this 
has  been  done  in  fact,  though  the  possibility  of  such  a  coimse 
being  taken  is  assumed  by  the  language  of  Lord  Coleridge,  C.J., 
in  In  re  Hei^nanos.  But  in  the  case  of  a  bankruptcy  petition 
in  England  against  a  debtor  residing  (whether  domiciled  or  not 
appears  doubtful)  in  Scotland,  it  has  been  held  that  the  existence 
of  a  pending  Scotch  sequestration  is  primd  facie  a  reason  for 
refusing  to  make  an  adjudication  in  England,  though  there  was 
jurisdiction  to  do  so.(c)  If  the  discretion  of  the-  Court  in  such 
a  case  will  be  exercised  by  refusing  to  commence  bankruptcy 
proceedings  in  England,  there  seems  no  reason  why  in  a  proper 
case  it  should  not  be  exercised  by  discontinuing  or  staying 
English  bankruptcy  proceedings  which  have  been  already 
commenced. 

It  is  pointed  out  by  Fry,  L.J.,  in  ffermmios  Case,  that  there 
are  three  possible  views  of  the  duty  of  the  Court  on  such  an 
application.  The  first  is,  that  where  there  are  concurrent 
bankruptcies  each  forum  is  to  administer  the  assets  locally 
situated  within  its  jurisdiction,  each  foncm  of  course  allowing 
all  the  creditors  to  prove,  but  applying  the  doctrine  of  hotch- 
pot, so  as  to  produce  so  far  as  may  be  equality.  That  each 
forum  has  jurisdiction  to  do  this  there  can  be  little  doubt,  as  in 
the  analogous  case  of  administration  on  intestacy ;  {d)  but  the 
question  would  rather  seem  to  be,  whether  the  jurisdiction 
ought  to  be  exercised  in  this  manner,  or  whether  (as  already 

(a)  Banco  dc  Portugal  v.  Waddell^  ii  Ch.  D.  522;  S.  C.  5  App.  Gas.  161. 

{h)  In  reHermano*^  Ex  parte  Cliale  (1890),  24  Oh.  D.  640, 645,  per  Lord  Coleridge, 
C.J.,  citing  and  approving  Stein's  Cate,  1  Rose,  462.  Smith  \,  Buchanan,  1  East  6  ; 
and  ef.  Bartley  v.  Hodge*^  z  B.  &  S.  375.  In  re  Blithman,  L.  R.  2  Eq.  23,  and  In 
re  Davidson* i  Trusts,  L.  R.  15  Eq.  383. 

{e)  Ex  parte  Robinson  (1883),  22  Ch.  D.816,  citing  Er  parte  McCulloch,  14  Ch.  D. 
716,  on  the  question  of  jurisdiction.  So  leave  to  serve  a  writ  in  Scotland  was 
refused  in  the  somewhat  analogous  caseiof  the  administration  of  a  trust  (Creswell  v. 
Parker,  11  Ch.  D.  601).  '  {d)  Ewing  v.  Orr^Emng,  9  App.  Ca.  34. 
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PART  II.    .suggested)  an  English  bankruptcy  ought  not  to  be  stayed  where 
EOPERTY.  ^j^Q  forum  of  the  bankrupt  s  domicU  has  abready  commenced 
^^-  ^"-    similar  proceedings  for  a  like  purpose. 
Batikrwptcy.      The  second  suggested  rule  considered  by  Fry,  LJ.,  is  that 

every  other /ontm  shall  yield  to  the /orwm  of  the  domicil,  and 

that  the  forum  of  every  other  country  shall  act  only  as  accessory 
to  and  in  aid  of  the  forwm  of  the  domicil — that  bdng  the  forum 
concursus^  to  which  all  persons  interested  in  the  administration 
of  the  estate  are  bound  to  come.  "  No  doubt  there  is  a  great 
deal  in  point  of  law  and  principle  to  be  said  in  favour  of  that 
view,  and  there  are  certainly  some  conveniences  in  it."(^)  It 
cannot,  however,  be  said  that  this  rule  has  without  qualification 
been  accepted ;  and  probably  it  would  be  safer  to  say  that, 
ccBteris  paribtis,  the  forum  domicilii  has  and  ought  to  have  the 
preference. 

The  third  suggested  rule,  which  would  give  priority  to  the 
forum  in  which  bankruptcy  proceedings  were  first  commenced, 
irrespective  of  domicil,  provided  that  there  were  assets  within 
its  jurisdiction,  need  not  be  seriously  considered,  as  it  has 
never  met  with  acceptance,  and  is  described  by  Fry,  L.J.,  **  as 
an  entirely  unreasonable  one." 
Effect  of  ^G  effect  of  an  English  bankruptcy  upon  personal  chattels 

forei^  of  the  bankrupt  situate  abroad  has  been  shown  above.     As  to 

the  operation  of  a  foreign  bankruptcy  in  England,  the  same 
imiversal  effect  of  such  an  assignment  that  the  English  law 
claims  for  bankruptcies  declared  by  itself  is  conceded  by  it  to 
those  which  result  from  the  laws  of  foreign  coimtries.  Accord- 
ingly, it  is  settled  that  an  assignment  by  a  foreign  bankruptcy 
passes  all  the  personal  property  of  the  bankrupt  situate  in 
England,  including  cJioses  in  action,(b)  lie  Blithm^n  (c)  is  per- 
haps a  little  inconsistent  with  this  doctrine.  Lord  Bomilly 
holding  that  the  question  whether  or  not  an  Australian 
insolvency  applied  to  personalty  in  England  depended  upon  the 
domicil  of  the  insolvent,  who  had  died  since  the  adjudication, 
and  that  if  his  domicil  was  English,  and  an  Australian  domicil 
had  not  been  acquired,  the  title  of  his  English  executrix  must 
prevail.  It  does  not  appear  to  have  been  quite  clear  whether 
Lord  Bomilly  considered  that  it  was  the  domicil  at  the  time  of 
the  adjudication  of  insolvency  or  that  at  the  time  of  the  death 
which  ought  to  be  regarded,  as  he  uses  expressions  consistent 
with  either  view,  and  mutually  contradictory,  in  his  judgment ; 

(a)  Per  Fry,  L.J.,  in  Sermajios'  Case^  24  Ch.  D.  640,  648. 

{b)  Solomons  v.  RoUy  i  H.  Bl.  131,  n.;  Toilet  t.  Deponthieu^ihid.  132,  n. ;  Potter 
y.  JBrownt  5  East,  124  ;  JEas  parte  Cridland,  3  V.  &  B.  94. 
{0)  35  Beav.  219 ;  L.  K.  2  Eq.  23. 


bankruptcy. 
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but  it  is  submitted  that  as  the  English  bankrupt  law  does  not  pabt  ii. 
require  an  English  domicil  to  found  its  jurisdiction,(a)  so  it  ^^J^'^^ 
should  recognise  foreign  insolvencies  and  bankruptcies  without  Cap.  vii. 
inquiring  whether  the  subject  of  them  was  or  was  not  domiciled  Bankruptcy. 

in  the  country  where  his  bankruptcy  or  insolvency  was  declared ;       

and  this  view  seems  to  be  supported  by  the  judgment  of  James, 
L.J.,  in  a  later  case.(2»)  And  though  it  is  of  course  established 
law  that  the  personal  estate  of  a  testator  or  intestate  shall  be 
distributed  according  to  the  law  of  his  domicil,  yet,  in  the  first 
place,  the  Australian  assignment  under  the  insolvency  in  the 
case  of  Ee  BUthman  ought  to  have  been  held  operative  on  the 
English  property  by  English  law,  as  part  of  the  law  of  nations, 
and  not  merely  by  the  Australian  statute ;  and  secondly,  if  it 
operated  at  all,  it  did  so  at  once,  so  that  at  the  time  of  the 
death  the  English  property  belonged  to  the  assignees  under  the 
insolvency,  and  was  not  part  of  the  estate  of  the  deceased  for 
purposes  of  succession  at  all.  Where  the  foreign  bankruptcy 
is  pending,  and  the  bankrupt,  without  having  obtained  his  dis- 
charge under  it,  is  adjudicated  bankrupt  on  a  new  petition  in 
England,  it  would  seem  on  principle  that  there  should  be  no 
distinction  between  such  a  case  and  a  case  where  both  the 
bankruptcies  are  English,  (c)  In  such  an  event  it  was  decided, 
prior  to  the  Bankruptcy  Act  of  1869,  that  the  Court  would 
support  the  title  of  the  assignees  under  the  later  bankruptcy, 
against  those  under  the  earlier  one  in  respect  of  property 
acquired  between  the  two  bankruptcies,  but  not,  of  course,  in 
respect  of  that  which  the  bankrupt  had  previously  held.(rf)  If 
the  circumstances  are  such  that  it  is  desirable  that  one  bank- 
ruptcy only  should  be  proceeded  with,  it  has  already  been 
pointed  out  that  the  authorities  are  in  favour  of  giving  the 
preference  to  the  forum  do7nicilii.(e) 

All  the  property  of  the  foreign  bankrupt  being  vested  in  his  Title  of 
assignees,  they  become  of  course  entitled  to  his  choses  in  action,  ^i-Q^g 
for  which  they  may  have  to  come  to  English  courts,  and  their 
right  to  sue  there  in  their  own  names  depends  in  the  first 
place  upon  the  original  negotiability  or  liability  to  assignment 
of  the  obligation  which  it  is  sought  to  put  in  force.  If  the 
obligation  was  negotiable  or  assignable  in  its  inception,  then 
the  assignees  may  sue  in  their  own  names,(/)  the  question  not 

{a)  Suprh,  p.  321. 

{h)  In  re  Davidson* i  Settlement  Trugts^  L.  R.  15  Eq.  383. 

\c)  Griffitii  on  Bankruptcy,  p.  94. 

\d)  Morgan  v.  Knight,  33  L.  J.  C.  P.  168. 

(e)  Ante,  p.  325.     Be  Hermanos,  24  Oh.  D.  640. 

(/)  Jeffrey  v.  APTaggart,  6  M.  fc  S.  126;  Wolff  y.  Oxkolme,  ibid,  99. 
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Pabt  II.    being  then  of  the  remedy  available,  which  is  a  matter  for  the 

Pbopebty.  i^  fori,(a)  but  of  the  nature  of  the  contract.     If,  on  the  other 

Cap.  vii.     hand,  the  cTiose  in  adimv  is  an  ordinary  debt,  the  assignees  are 

Bankruptcy,  ^^^'  according  to  the  view  best  supported,  entitled  to  sue  on  it 

in  their  own  names.(&)     In  the  case  of  Alison  v.  Fumival  (c) 

the  point  was  not  distinctly  raised.  There  the  bankrupt,  prior 
to  his  bankruptcy  and  the  appointment  of  provisional  syndics 
in  France,  had  become  the  creditor  of  the  defendant  on  a 
French  award  and  judgment,  and  the  contest  was  rather  whether 
two  of  the  syndics  were  entitled  to  sue  in  their  own  names  by 
the  law  of  France,  than  whether  the  English  law  as  to  the  non- 
assignability of  obligations  was  to  prevail.  OCcdlaghan  v. 
Thomondy{d)  where  the  assignee  of  an  Irish  judgment,  made 
assignable  by  an  Irish  statute,  was  held  entitled  to  sue  in  his 
own  name,  was  not  cited,  but  the  Court  were  perhaps  entitled 
to  apply  the  principle  of  that  case,  the  debt  being  on  a  French 
judgment.  Parke,  B.,  in  his  judgment,  treated  the  plaintiffs 
not  strictly  as  assignees  of  the  creditor's  choses  in  action,  but  as 
mandatories  or  agents  for  the  creditors  under  the  French  bank- 
rupt law.  In  Smith  v.  Buchanan  (e)  Lord  Kenyon  said  the 
English  law  so  far  gave  way  to  foreign  laws  of  bankruptcy  that 
assignees  of  bankrupts  deriving  title  under  foreign  ordinances 
were  permitted  to  sue  here  for  debts  due  to  the  bankrupt's 
estate ;  but  that  dictum,  if  it  meant  that  such  assignees  were 
entitled  to  sue  in  their  own  names,  is  certainly  inconsistent 
with  the  later  cases  already  cited,(/)  and  considerable  doubt  is 
thrown  by  Story,  §  565,  on  the  decisions  in  the  two  cases 
mentioned  above.  The  general  principle  that  an  obligation 
not  assignable  in  its  inception  cannot  be  sued  for  by  an  assignee, 
either  for  valuable  consideration  or  under  a  bankruptcy,  in  a 
form  which  does  not  recognise  the  ordinary  assignment  of  choses 
in  action,  appears  to  be  strictly  analogous  to  the  rule  as  to  debts 
due  to  the  estate  of  a  testator  or  intestate,  which  requires  the 
personal  representative  to  perfect  his  title  according  to  the  lex 
fori,  by  taking  out  administration  in  his  own  name,  before  he 
can  recover  them  by  suit. 
ABsignabiiity  By  the  Judicature  Act,  1873,  s.  25,  sub-s.  6,  it  is  enacted 
^im^  ^^  ^^^  *^y  absolute  assignment  by  writing  under  the  hand  of  the 
assignor  (not  purporting  to  be  by  way  of  charge  only)  of  any 
debt  or  other  legal  chose  in  action,  of  which  express  notice  in 
writing  shall  have  been  given  to  the  debtor,  trustee,  or  other 

{a)  In/rh,  chap.  x.  (J)  Wolff  v.  Oxfiolme,  6  M.  &  S.  92,  99. 

{0)  I  C.  M.  &  R.  277.  {d)  3  Taunt.  81.  {e)  i  East.  6,  11. 

(/)  Jf^ff^y  V.  Jd>Taggarty  6  M.  &  S.  126  ;  Wolff  y,  OxJiolme,  ibid,  92  ;  Folliott  v. 
Ogden,  i  H.  Bl.  131. 
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person  from  whom  the  assignor  would  have  been  entitled  to     pabt  ii. 
receive  or  claim  such  debt  or  chose  in  action,  shall  be,  and  be   ^^^^^y. 
deemed  to  have  been,  eflfectual  in  law  (subject  to  prior  equities)     Cap.  vil. 
to  pass  and  transfer  the  legal  right  to  such  debt  or  chose  in  action  Bankruptcy. 

from  the  date  of  such  notice,  and  all  legal  and  other  remedies        

for  the  same.  It  would  therefore  seem  that  the  assignees 
under  a  foreign  bankruptcy  could  now  obtain  a  clear  title  to 
sue  in  their  own  names  for  choses  m  action  of  the  bankrupt  in 
England,  by  calling  upon  him  to  execute  to  them  such  a  written 
assignment  as  the  section  just  quoted  contemplates,  and  giving 
the  required  notice  to  the  garnishee.  The  distribution  of  assets 
imder  a  bankruptcy  is  entirely  a  matter  for  the  Icjc  fori,  under 
the  authority  of  which  the  bankrupt  has  been  adjudicated  and 
distribution  ordered.  Thus,  all  questions  of  the  priority  of 
creditors  must  be  determined  by  the  law  of  the  country  where 
the  bankruptcy  takes  place,(a)  and  the  question  whether  or  not 
a  creditor's  claim  is  capable  of  proof  at  all  must  be  referred  to 
the  same  test.(&)  And  where  double  proof  against  the  estates 
of  two  bankrupt  firms  is  not  allowed  by  English  law.  the  fact 
that  the  first  bankruptcy  under  which  the  creditor  has  proved 
was  in  Brazil  will  not  render  his  proof  admissible  under  the 
bankruptcy  in  England.(c)  It  should  be  remarked,  however, 
that  in  this  case  the  bills  which  it  was  desired  to  make  the 
subject  of  the  proof  had  been  accepted  in  England,  so  that  the 
English  law  might  have  been  applied  as  that  of  the  place  where 
the  contract  was  to  be  performed.(rf)  Moreover,  a  foreign 
creditor,  residing  out  of  the  jurisdiction  of  the  Court  of  Bank- 
ruptcy, who  comes  in  and  proves  liis  debt  in  an  English  bank- 
ruptcy or  liquidation,  brings  himself  thereby  within  the  general 
jurisdiction  of  the  Court  as  to  the  administration  of  the  estate, 
just  as  if  he  were  residing  within  it ;  so  that  an  order  can  be 
made  upon  him  to  restore  property  of  the  bankrupt  or  debtor 
improperly  in  his  possession.(e)  It  would  seem  that  the  mere 
fact  of  a  foreign  assignee  being  present  in  England  with  assets 
in  his  hands  will  not  warrant  an  English  Court  in  assuming  to 
control  his  management  of  the  estate,  at  any  rate  unless  it  is 
sufficiently  shown  that  the  bankrupt  has  failed  to  obtain  justice 
in  the  ordinary  courts  of  the  country  where  the  bankruptcy 
took  place.(/)    And  the  fact  that  a  creditor  in  an  administration 

(a)  Thurbum  v.  Steward,  L.  R.  3  P.  C.  478 ;  Pardo  v.  Bingh4im,  L.  B.  6  £q.  485. 
(h)  Ex  parte  Melboum,  L.  R.  6  Ch.  64. 

{ej  Ex  parte  Ooldemid,  7  H.  L.  C.  785  ;  S.  C.  i  De  G.  &  J.  257. 
{a)  See  judgment  of  Turner,  L.  J.,  i  De  G.  &  J.  285,  and  Dan  v.  Zippman, 
S  CI.  &  F.  I. 

(e)  Ex  parte  Rohertion,  Be  Morton,  L.  B.  20  Eq.  733. 
(/)  Smith  V.  Moffatt,  L.  R.  i  Eq.  397. 
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pabt  II.     suit  has  obtained  an  advantage  by  means  of  a  foreign  attach- 

OPEBTY.   jj^^jj^.  upon  foreign  assets,  in  respect  of  a  debt  baired  by  the 

Cap.  VII.    English  Statute  of  Limitations,  but  not  by  the  foreign  law,  will 

Bankruptcy,  Hot  be  a  reason  why  an  English  Court  should  call  upon  him  to 

account  for  these  proceeds  or  bring  them  into  hotchpot  when 

he  is  proving  under  the  English  administration  for  another 
debt.(a)  But  it  has  already  been  shown  that,  where  the  estate 
of  the  same  debtor  is  being  administered  both  in  England  and 
abroad,  a  creditor  who  has  received  a  dividend  under  the  foreign 
bankruptcy  will  not  be  allowed  to  prove  in  England  without 
bringing  in  what  he  has  received.(6) 

So  far  as  bankruptcies  in  courts  which  are  British  though 
not  English  are  concerned,  the  trustee's  power  of  reaching 
movables  within  one  of  the  sister  jurisdictions  is  reinforced  by 
s.  II 8  of  the  Bankruptcy  Act,  1883,  which  directs  the  oj£cers 
of  English,  Scotch,  Irish,  and  other  British  Courts  to  act  in 
aid  of  each  other.  An  order  has  been  made  in  England 
under  this  section  in  aid  of  the  Court  of  the  Cape  of  Good 
Hope.(c) 

SUMMARY. 

ASSIGNMENT    OF    MOVABLE    PERSONAL    ESTATE    ON    BANKRUPTCY 

OR    INSOLVENCY. 

p.  321.  To  found  the  jurisdiction  of  the  Bankruptcy  Court,  it  is  not 

necessary  that  the  alleged  bankrupt  should  be  domiciled  in 
England.  It  is  sufficient  if  the  debt  in  respect  of  which  bank- 
ruptcy proceedings  are  taken  was  contracted,  and  the  act  of 
bankruptcy  took  place,  in  England,  the  debtor  himself  being 

p.  322.  commorant  or  even  transiently  present  there.     And  it  seems 

to  be  enough  that  the  last  two  conditions  should  be  complied 
with,  though  the  debt  was  contracted  abroad.  But  there 
must  have  been  an  act  of  bankruptcy  in  England,  which  is  a 
personal  act  or  default,  and  cannot  be  committed  through  an 
agent. 

Assignment  imder  an  English  bankruptcy  includes  all 
movable  personal  estate  of  the  bankrupt,  wherever  situate, 
and  whatever  his  domicil. 

pp.  321-324.  The  title  of  the  trustee  is  therefore  complete  to  all  movable 
chattels  of  the  bankrupt  abroad,  including  e?ioses  in  action.  But 
if  a  foreign  creditor  of  the  bankrupt  has  obtained  possession  of 

(a)  In  re  Bawss^  Stratkmore  v.  Vane,  W.  N.  1889,  p.  53. 

{b)  Banco  de  Portugal  y.  Waddell,  11  Ch.  D.  522 ;  S.  C.  on  appeal,  5  App.  Cas» 
161 ;  Ex  parte  Wilson,  7  Ch.  490. 
(0)  In  re  Firha/nh,  Ex  parte  Knight,  4  Morell,  50. 
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any  such  movables  by  a  competent  judgment  of  a  local  Court,     Pabt  ii. 
the  title  of  the  trustee  will  not  prevail  against  him  even  in    ^»^|^tt- 
England ;  though  there  is  some  authority  for  contending  that    Cap.  vii. 
if  a  domiciled  Englishman  has  used  like  diligence,  an  English 
Court  will  not  allow  him  to  hold  the  proceeds  as  against  the 
trustee.     Nothing  less,  however,  than  a  fudgment  of  a  competent 
foreign  Court  will  in  any  case  defeat  the  trustee's  title.     But  a  p.  324. 
creditor  who  has  received  a  dividend  under  a  foreign  bank- 
ruptcy will  not  be  allowed  to  prove  against  the  estate  of  the 
same   debtor   in  England  without  bringing  in  what  he  has 
received. 

Assignment  under  a  foreign  bankruptcy  to  foreign  assignees  pp.  326, 327. 
extends  to  all  the  movable  personal  estate  of  the  bankrupt  in 
England,  including  cJioses  in  action.     It  is  not,  however,  clear    • 
that   if  tha  bankrupt  s  domicil  be  English  the  title  of  his 
foreign   assignees   will   prevail    against  that   of  his   personal 
representative  on  his  death. 

The  right  of  the  foreign  assignees  to  sue  in  England  for  a  p-  s^?- 
debt  due  to  the  bankrupt  will  be  the  same  as  that  which  would 
be  conferred  by  an  ordinary  English  assignment  of  the  debt. 

Priorities  of  creditors  and  all  other  questions  of  proof  and  p-  329- 
distribution  under  a  bankruptcy  will  be  governed  by  the  lex 
fori;  which  will  deal  with  creditors  who  have  submitted  to  the 
jurisdiction  by  coming  before  the  Court  with  regard  to  their 
domicil. 

(v.)  Alienation  of  Movable  Personal  Property  hy  Marriage. —  Assignments 
The  last  species  of  assignment  by  which  personal  property  v&Ux  domicilii, 
transferred  is  that  universal  assignment  which  results  from  the 
marriage  of  the  owner  when  a  woman,  and  is  absolutely 
regulated  by  the  law  of  the  matrimonial  domicil — i.^.,  the 
domicil  of  the  husband  at  the  time  of  the  celebration  of  the 
marriage.  Story  cites  for  this  the  words  of  Lord  Meadowbank 
in  Bcyyal  Bank  of  Scotland  v.  Cuthbert  {a) :  "  When  a  lady  of 
fortime  having  a  great  deal  of  money  in  Scotland,  or  stock  in 
the  banks  of  public  companies  there,  marries  in  London,  the 
whole  property  is  ipso  jure  her  husband's.  It  is  assigned  to 
him.  The  legal  assignment  of  a  marriage  operates  without 
regard  to  territory  all  the  world  over."  It  is  obvious,  however, 
that  this  language  is  just  as  applicable  to  the  lex  loci  celebra- 
tionis  as  to  the  lez  domicUii,  and  it  is  extremely  probable  that 
the  learned  judge  was  confounding  the  two  laws,  the  case  before 
him  being  that  of  an   English    adjudication  of  bankruptcy 

{a)  I  Rose,  App.  481. 
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Assignments 
v-n  marriage. 


against  a  firm  carrying  on  business  both  in  Edinburgh  and 
in  London,  and  whose  domicil  for  the  purposes  of  the  case  was 
considered  as  being  in  both  countries  equally.  The  principle 
of  the  lex  domicilii^  however,  is  regarded  by  all  writers  as  firmly 
established  \{a)  and  has  been  recently  recognised  in  the  case  of 
Zoustelan  v.  Loustelan  \{h)  where,  though  the  Court  of  Appeal 
differed  as  to  the  true  domicil  of  the  husband  at  the  date  of  the 
marriage,  they  agreed  that  the  law  of  that  domicil  must  prevail. 
In  this  special  case,  it  was  applied  so  as  to  render  null  and 
void  a  pre-nuptial  will  executed  by  the  woman,  a  Frenchwoman, 
according  to  French  law.  The  peculiar  provision  of  English 
law  which  regards  all  wills  as  revoked  by  marriage,  was 
considered  by  the  Court  of  Appeal  as  belonging  to  the  law 
matrimonial,  rather  than  to  the  law  testamentary. 

The  law  of  the  matrimonial  domicil  is  also  that  which  is 
strictly  applicable  to  marriage  settlements  of  personal  property 
as  between  husband  and  wife,  yet  this  statement  is  not  to  be 
accepted  without  qualification.  The  intention  of  the  parties 
may  be  so  manifestly  in  favour  of  applying  some  other  law, 
that  the  lex  domicilii  cannot  be  applied  without  defeating  that 
intention.  This  was  the  case  in  Van  Orutten  v.  Dighy,{c)  when 
a  settlement  made  in  France  on  a  marriage  between  a  domiciled 
Frenchman  and  an  Englishwoman  (apparently)  domiciled  in 
France,  relating  to  property  in  England  and  with  English 
trustees,  was  supported,  though  invalid  by  French  law  for  want 
of  compliance  with  the  lex  loci. 

The  law  of  the  matrimonial  domicil  will  not  prevail  as 
against  creditors  when  the  husband  is  afterwards  adjudicated 
bankrupt  in  another  competent  jurisdiction,  but  the  law  there 
in  force  will  prevaiL(tQ  This  simply  follows  from  the  general 
rule  that,  in  a  distribution  of  assets  in  a  coTumrsus  of  creditors, 
the  order  of  distribution  is  a  matter  for  the  lex  fori  where  the 
distribution  takes  place,(6)  and  does  not  at  all  interfere  with 
the  principle  that  the  law  of  the  matrimonial  domicil  at  the 
time  of  the  marriage  regulates  the  rights  which  husband  and 
•wife  acquire  in  each  other's  personal  property.  By  placing 
himself  within  the  reach  of  a  foreign  bankrupt  law,  the  husband 
in  Thurbum  v.  Steward  rendered  himself  and  his  wife  liable  to 
the  operation  of  that  law  upon  all  the  rights  that  had  become 

(a)  Story,  §  423  ;  Westlake,  §  366. 

(h)  Lousteian  y.  Loustelan^  In  re  Martin  (1900),  P.  D.  21  z. 

(c)  Van  Orutten  Y,  Digby,  32  L.J.  CI.  179,  31  Beav.  561 ;  of,  Vidits  v.  CHagan 
(I9cx>),  2  Ch.  87.  As  to  the  effect  of  a  post-nuptial  change  of  domicil,  see  infrA^ 
p.  337.    De  Nicols  V.  Curlier  (1900),  App.  Ca.  21.    LazhUy  v.  Hog^  4  Paton,  581. 

(d)  Thurhurn  v.  Steioard,  L.  R.  3  P.  C.  478. 
{e)  Per  Lord  Cairns,  L.  R.  3  P.  C.  513. 
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vested  in  them  at  the  time  of  their  marriage.     The  reverse  ease     Pabt  ii. 
occurred  in  Ex  parte  Mdboum,{a)  where  the  matrimonial  domicil    ^<^^ty. 
,  was  foreign,  and  the  bankruptcy  occurred  in  England.     On  the     Cap.  vii. 
same  principle  that  was  the  ground  of  the  decision  in  Thurhum  ^juignments 
V.  Steward,  the  wife  was  allowed  in  the  case  last  mentioned,  on  marriage, 
following  the  English  law,  to  prove  for  a  sum  agreed  to  be 
settled  upon  her,  though  the  law  of  Batavia,  where  the  parties 
were  domiciled  and  the  settlement  was  made  at  the  time  of 
the  marriage,  rendered  the  contract  of  settlement  invalid,  as 
against  creditors,  for  want  of  registration.     Nor  is  the  law  of 
the  matrimonial  domicil  necessarily  that  which  regulates  the 
interpretation   and   construction   of    settlements   of    personal 
property  made  on  marriage.      In  interpreting  ambiguous  or 
technical  expressions,  the  domicil  of  the  parties  is  an  element 
which  ought  to  be  taken  into  consideration,(2))  but  where  there 
is  no  expression  of  a  contrary  intention,  a  marriage  settlement, 
like  an  ordinary  contract,  is  to  be  interpreted  according  to  the 
law  of  the  country  where  it  is  executed.(c)     In  the  words  of 
Story,  the  general  rule  is  in  no  case  more  firmly  adhered  to 
than  in  cases  of  nuptial  contracts  and  settlements — that  written  conflict 
agreements  are  to  be  construed  and  enforced  according  to  the  ioh  and  lex 
lex  loci  c(mttactics.{d)     In  most  of  the  cases,  however,  the  place  domicilii. 
of  the  matrimonial  domicil  is  also  that  where  the  settlement  is 
executed,  and  a  conflict  between  the  two  laws  does  not  arise. 
Westlake  says,  on  the  same  subject,  that  while  the  external 
and  formal  requisites  depend  generally  on  the  place  of  celebra- 
tion, the  interpretation  generally,  and  the  legality  and  operation 
always,  depend  upon  the  domicil.(6)     In  Andrviher  v.  Adair  (/) 
the  domicil  of  the  parties  was  Scotch,  and  an  ante-nuptial 
contract,  affecting  the  personalty  which  was  the  subject-matter 
of  the  suit,  had  been  entered  into  in  Scotland.     In  holding 
that  the  contract  must  be  governed  by  the  Scotch  law,  Lord 
Brougham  said  nothing  to  indicate  whether  the  law  was  adopted 
as  being  lex  domicilii  or  lex  loci  co7Uractus,  but  rested  his  judgment 
solely  on  the  ground  that  the  intention  of  the  parties  would  be . 
defeated  if  the  Scotch  law  was  not  followed.     The  intention  of 
the  parties  is,  no  doubt,  the  true  governing  principle,  if  it  can 
be  ascertained,  but  the  question  is  whether  the  law  of  the 
matrimonial  domicil,  or  that  of  the  place  where  the  contract  is 

{a)  L.  R.  6  Ch.  64.  {h)  Lantdown  v.  Lanadown,  2  BUgh,  60,  87. 

{e)  Holmen  v.  Holmei^  x  Ruas.  &  My.  660 ;  Latudown  v.  LamdoivR,  2  Bligh.  60  ; 
Trimhey  v.  Vignier^  i  Ring.  N.  C.  151,  and  infrd^  chap.  viii.  (ii.) 

{d)  Story,.  §  276.  {e)  Westlake,  §  371. 

(/)  2  My.  &  K.  513.  See  Warrender  v.  Warrendery  2  CL  &  F.  468  ;  iiaw&r  v. 
ShtUe,  I  Anatr.  63. 
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pabt  II.  entered  into,  is  most  likely  to  be  in  the  minds  of  the  contract- 
BOPEBTY.  j^g  parties.  And  though  Westlake,  in  the  passage  quoted, 
Cap.  VII.  refers  the  interpretation  of  marriage  contracts  to  the  law  of  the  . 
AssignmentM  domicil,  he  elsewhere  expresses  a  view  more  consistent  with 
m  marriage,  that  taken  by  Story,  when  treating  of  the  interpretation  and 
construction  of  contracts  generally.(a)  Fovbert  v.  Turst.ib) 
again,  was  a  case  where  the  place  of  the  matrimonial  domicU, 
at  the  time  of  the  execution  of  the  contract,  was  also  the  place 
where  the  contract  was  executed,  and  there  is  nothing  in  the 
decision  to  support  either  law  at  expense  of  the  other.  A 
different  state  of  things  existed  in  Duncan  v.  Cannan,(c)  but 
there  the  marriage  contract,  though  prepared  and  signed  in 
England,  was  in  the  Scotch  form,  so  that  the  intention  of  the 
parties  to  be  governed  by  the  Scotch  law  was  clearly  indicated. 
And  as  Lord  Justice  Knight  Bruce,  in  giving  judgment, 
attached  as  much  weight  to  this  fact  as  to  the  domicil  of 
the  husband,  it  is  hardly  an  authority  for  the  law  of  the 
domicil  as  opposed  to  that  of  the  place  of  the  contract  in  cases 
where  the  forms  prescribed  by  the  latter  law  are  adopted.  Li 
Ede  V.  Smyth  (d)  the  marriage  contract  was  executed,  and  the 
marriage  celebrated,  in  France,  and  the  validity  of  the  former 
by  its  terms  depended  upon  that  of  the  latter.  The  parties 
were  English  by  nationality,  and  the  marriage  was  celebrated 
at  the  English  Embassy.  Lord  Romilly  in  effect  held,  that 
whether  this  was  a  good  marriage  or  not  by  the  law  of  France, 
it  was  good  in  an  English  Court,  and  that  the  contract  (to  that 
extent)  must  be  construed  by  English  rules.  But  as  to  the 
general  rights  of  the  parties,  he  held  that  the  French  law  must 
prevail,  and  that  the  contract  must  be  expounded  by  it,  in 
order  that  the  intention  of  the  parties  might  be  carried  into 
effect.  Of  the  matrimonial  domicil  nothing  is  said  in  the 
judgment,  except  that  the  fact  of  the  parties  being  resident  in 
France  at  the  time  of  the  execution  of  the  contract  was  imma- 
terial, and  Westlake  says  of  this  case  that  the  domicil  was 
really  French,  and  the  contract  interpreted  by  French  law. 
So  far  as  this  is  true  it  is  obvious  that  the  case  is  not  an 
authority  for  the  law  of  the  matrimonial  domicil  as  opposed  to 
that  of  the  place  of  the  execution  of  the  contracts.  In 
Ouepraite  v.  Young  (e)  the  law  of  France,  which  was  the 
domicil  of  the  husband  and  the  locus  celebrationis,  was  expressly 
adopted  by  the  nuptial  contract. 

{a)  Westlake,  §  i88.  {h)  Free  Ch.  207  ;  i  Bro.  P.  C.  38. 

{c)  z8  Beav.  128  ;  7  De  G.  M.  &  G.  78. 

(d)  18  Beav.  112.  (<?)  4  De  G.  &  Sm.  2x7. 
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The  dictum   lust  cited,    to    the    effect    that     the   legality    PabtII. 

and  operation  of  marriage  contracts  depend  always  upon  the       

law  of  the  matrimonial  domicil,  cannot  now  be  accepted  Cap.  vii. 
in  its  entirety,  at  any  rate  with  regard  to  a  settlement  ^ggignmejUs 
made  in  England  in  a  case  where  the  domicil  of  the  on  marriage. 
husband  only  is  foreign.  In  such  a  case  it  would  seem  that  zexdami&uu 
an  English  Court  will  be  indisposed  to  allow  the  subsequent  —ousted  by 
operation  of  the  settlement  to  be  interfered  with  by  any  act 
of  foreign  law,  though  that  law  belongs  to  the  matrimonial 
domicil.  Thus,  where  a  settlement  had  been  made  in  England 
on  a  marriage  between  a  domiciled  Turkish  subject  and  an 
English  lady,  entered  into  on  the  faith  of  the  husband's  re- 
presentations that  he  would  reside  in  England,  a  divorce  in 
Turkey  was  disregarded,  the  effect  of  which  by  Turkish  law 
was  to  annul  the  settlement,  but  which  had  in  fact  been  pro- 
noimced  without  notice  to  the  wife  or  the  other  persons 
interested  under  the  settlement.(a)  It  cannot  be  said,  how- 
ever, that  Hal],  Y.C,  in  that  case  expressly  decided  against 
the  law  of  the  domicil,  inasmuch  as  he  expressed  himself 
satisfied  that  the  husband  represented  to  the  wife  at  the  time 
of  the  marriage  that  he  intended  to  leave  Turkey  and  come 
to  reside  as  a  domiciled  Englishman,  whether  that  was  in  reality 
his  intention  or  not.  It  was  apparently  assumed  that  this  fact 
was  sufficient  to  oust  the  law  of  the  husband's  actual  domicil 
altogether,  and  the  Yice-Chancellor  said  that  the  rights  of  the 
parties  claiming  under  the  settlement  must  be  recognised  and 
dealt  with  according  to  English  law,  by  which  the  contract, 
being  English,  was  admittedly  to  be  expounded.  Regarding 
the  contract  as  English,  it  was  further  said  that  a  Turkish 
Court  could  not  make  void  an  English  settlement  in  the 
absence  of  parties  taking  benefits  under  it.  It  is  not  quite 
clear  whether  the  Vice-Chancellor  intended  by  the  expression 
'*  an  English  settlement "  a  contract  that  had  been  made  in 
England,  and  nothing  more,  or  a  contract  that  had  been  made 
in  England  by  a  person  who  announced  at  the  same  time  his 
intention  of  taking  an  English  domicil ;  but  it  is  plain  enough, 
that  inasmuch  as  the  matrimonial  domicil  remained  as  a 
matter  of  fact  Turkish  throughout,  the  decision  is  an  authority 
to  show  that  the  law  of  that  domicil  is  not  allowed  absolutely 
to  control  a  settlement  made  in  England.  Perhaps  the  clearest 
way  of  indicating  the  principle  involved  is  that  taken  by  Lord 
Romilly  in  an  earlier  case ;  (b)   where  it  was  said,  that  if  a 


{a) 


Collu  V.  Hector^  L.  R.  19  Eq.  334,  340. 
Van  Orutten  v.  JMgby,  31  Beav.  561. 
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pabtII.     foreigner  and  an  Englishwoman    make  an   express   contract 

BOPEBTY.   pj^yiQ^g  ^Q  marriage,  and  if  on  the  faith  of  that  contract  the 

Cap.  VII.    marriage  afterwards  takes  place,  and  if  the  contract  relates  to 

A88ignments  the  regulation  of  property  within  the  jurisdiction  and  subject 

on  mamage,  ^^  ^j^^  j^^^  ^£  ^j^  Country,  in  such  a  case  an  English  Court 

will  administer  the  law  on  the  subject  as  if  the  whole  matter 
were  to  be  regulated  by  English  law.  So  where  an  English- 
woman married  an  Italian,  and  a  marriage  settlement  was 
executed  in  English  form,  dealing  with  English  property,  which 
would  have  been  wholly  inoperative  by  Italian  law,  it  was 
held  that  the  parties  intended  that  their  contract  should  be 
regulated  by  English  law,  and  that  the  law  of  the  matrimonial 
domicil  should  be  excluded.(a) 

The  true  test  in  all  such  cases  appears  to  be  one  of  inten- 
tion. In  Van  GnUten  v.  Dighy,  Lord  Romilly,  while  admitting 
that  foreigners — i.e.,  persons  domiciled  abroad — may  enter 
into  contracts  in  England  to  be  governed  exclusively  by  the 
law  of  their  own  coimtry,  held  that  the  effect  of  the  provisions 
in  the  particular  marriage  settlement  then  imder  his  con- 
sideration was,  that  the  subject-matter  of  it  was  to  be  r^ulated 
by  English  laws.  So  in  Gollis  v.  Hector  the  circumstance  that 
the  marriage  had  been  entered  into  on  the  faith  of  a  repre- 
sentation by  the  husband,  that  he  intended  forthwith  to 
change  his  domicil  from  Turkey  to  England,  was  considered 
as  clearly  showing  that  the  law  of  England  was  the  proper 
one  to  regulate  its  effect,  as  it  was  the  only  one  which  was 
expected  to  do  so.  The  earlier  case  of  WaUs  v.  ShrimptorUJ)) 
is  less  clearly  indicative  of  regard  to  the  intention  of  the 
parties,  inasmuch  as  it  does  not  appear  plainly  from  the  judg- 
ment whether  the  fimds  which  .were  the  subject-matter  of  the 
litigation  were  or  were  not  comprised  in  the  settlement,  and 
that  very  question  was  disputed  in  the  course  of  the  argument. 
The  husband's  domicil  at  the  time  of  the  marriage  was  French, 
and  the  settlement  was  made  in  England,  both  the  contracting 
parties  being  English  by  nationality,  and  imder  these  circum* 
stances  it  was  held  by  Lord  Romilly  that  the  contract  was 
English,  and  to  be  regulated  by  English  law.  So  far  as  it 
related  to  property  in  England,  there  was  no  doubt  the  same 
reason  for  appealing  to  the  English  law  that  existed  in  Van 
GruUen  y.  Digby. 

When  by  the  law  of  the  matrimonial  domicil  (which  the 
wife  acquired  by  marriage  during  infancy)  a  woman  was  re- 
garded as  without  power  of  affirming  or  ratifying  a  pre-nuptial 

{a)  In  re  Banket  (1902),  2  Ch.  333.  (h)  21  Bear.  97. 
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contract  for  a  settlement,  it  was  held  that  she  was  entitled  to     Part  11. 

repudiate  it,  although  by  English  law  it  would  have  been  too  ^'"^''**'''^* 

late  for  her  to  do  so.(a)     It  was  assumed  that  the  wife's  power    cup.  vii. 

of  affirming  or  repudiating   the  contract  depended  upon  the  Auiffnnumta 

law  of  the  matrimonial  domicil,  and  the   question  seems  to  <"«  warriagu, 

have  been  regarded  as  one  of  the  capacity  of  the  woman.    The 

lex  domicilii  was  unquestionably  the  right  governing  law ;  but 

it  may  be  doubted  whether  there  was  any  question  of  capacity, 

in  the  strict  sense,  involved.      It  must  be  assumed  that  the 

parties  to  the  pre-nuptial  contract  intended  that  their  powers 

of  repudiating  or  ratifying  it  after  marriage  should  be  governed 

by  the  law  which  regulated  all  their  other  post-nuptial  powers 

and    obligations — i.e.,   the  law   of   the  matrimonial    domicil. 

The  case  seems  therefore  to  fall  rather  within  the  category  of 

those  in  which  the  construction  and  incidents  of  contracts 

are  referred   to  the  law  indicated   by  the   intention  of  the 

parties.(&) 

It  has  been  hitherto  assumed  that  the  matrimonial  domicil  Matrimonial 
at  the  date  of  the  marriage  remains  unaltered ;  but  the  pos- ^^i^^^Qi' 
sibility  of  its  change  must  also  be  considered.  It  is  obvious  cbauire  in,  on 
that  inasmuch  as  it  is  in  the  sole  power  of  the  husband  to  pr^Hy " 
alter  the  matrimonial  domicil  for  any  other  he  may  select, 
such  an  alteration  ought  not  to  affect  any  rights  of  the  wife 
actually '  vested  in  her  by  pre-nuptial  contract.  Where  a 
written  settlement  has  been  entered  into  on  the  marriage,  it 
has  never  been  contended  that  the  rights  created  by  it  could 
be  affected  by  a  subsequent  change  of  domicil :  but  in  Lashley 
V.  Eog^{c)  it  was  held  by  Lord  Eldon  that  where  a  domiciled 
Englishman  acquired  a  Scotch  domicil  after  his  marriage  in 
England  (without  a  settlement),  the  distribution  of  his  per- 
gonal estate  was  governed  by  Scotch  law,  and  that  his  wife 
(who  predeceased  him)  was  entitled  to  her  share.  It  must 
be  noted  that  neither  husband  nor  wife  had  by  their  marriage 
acquired  any  rights  in  the  property  of  the  other,  and  the  only 
question  was,  whether  on  the  death  of  the  husband,  the  dis- 
tribution of  his  property  was  to  be  regulated  by  the  law  of 
his  then  domicil  or  not  ?  It  is  difficult  to  see  that  this  ques- 
tion could  be  answered  in  any  way  but  one,  but  some  expres- 
sions used  by  Lord  Eldon  in  giving  judgment  have  been  used 
to  support  the  contention  that  the  rights  acquired  by  a  French 
wife  of   '*  communauU  des  biens'^  were  lost  by  the  subsequent 

{a)  Vidity  v.  O'Hagan  (1900),  2  Ch.  87  ;  69  L.  J.  Ch.  507.    See  ants,  p.  76. 

{h)  Infra,  PL  III.,  chap.  viii.  p.  393,  sq. ;  and  see  In  re  Banker  (1902),  2  Ch.  333, 342. 

Ip)  4  Paton,  581 ;  S.  C.  I  Bob.  Sc.  App.  Ca.  24. 
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Part  ii.     acquisition   by  the  husband  of  an   English  domiciL(a)      The 

"*  House  of  Lords,  in  the  case  cited,  held  that  the  rights  of  the 

Cap.  VII.  vife,  acquired  by  marriage  when  the  domicil  was  French,  were 
Astignments  ^ot  affected  by  the  acquisition  of  an  English  domicil  after* 
m  marriage,  wards,  on  the  ground  that  French  spouses,  marrying  without 
a  written  settlement,  impliedly  contract  for  a  communauU  des 
biens  under  the  French  code.  It  does  not  appear  that  the 
correctness  of  Lashley  v.  Hog  is  affected  by  this  decision.  The 
argument  that  English  spouses  similarly  enter  into  an  implied 
contract  that  their  property  shall  be  regulated  by  English  law^ 
has  no  doubt  some  plausibility.  The  distinction  appears  to  be 
that  in  the  case  of  an  English  marriage,  the  distribution  of  the 
property  on  the  husband's  death  depends  upon  the  fact  whether 
or  not  he  dies  intestate,  which  is  in  his  own  power.  The  wife 
therefore  acquires  no  vested  rights  in  his  property  by  marriage^ 
and  does  not  contract  for  any.  Consequently,  there  seems  Uy 
be  no  reason  why  at  his  death,  the  law  of  his  domicil  should 
not  regulate  the  succession. 

It  is  probably  on  the  peculiar  importance  of  the  law  of  the 
matrimonial  domicil  on  all  questions  arising  out  of  the  marriage,, 
that  those  decisions  are  really  founded,  which  refer  the  ques- 
tion of  capacity  to  enter  into  a  matrimonial  contract  as  to 
property  to  the  Ux  domicilii,  in  preference  to  the  lex  lod.ipy 
The  question  of  capacity  to  contract,  however,  will  be  found 
at  some  length  imder  that  heading.(c) 


SUMMARY. 

ASSIGNMENT    OF    PERSONAL   PROPERTY    ON    MARRIAGE. 

p.  335-  Where  no  marriage  contract  or  settlement  is  entered  into,  the 

rights  of  the  parties  in  and  to  each  other's  goods  are  absolutely 
regulated  by  the  law  of  the  domicil  of  the  husband  at  the  time 
the  marriage  takes  place. 

pp-  335-337-  When  there  is  such  a  marriage  contract  or  settlement,  the 
law  of  the  domicil  is  primd  fade  that  which  regulates  its 
validity  and  interpretation;  but  whether  or  not  the  place 
where  the  contract  is  executed  is  that  of  the  matrimonial 
domicil,  the  governing  law  appears  to  be  that  of  the  place 
which  must  be  taken  to  have  been  in  the  intention  and 
contemplation  of  the  parties,  either  as  their  intended  future 

(fl)  De  NicoU  v.  Curlier  (1900),  App.  Ca.  21. 

{h\  Cooke' z  TrutU,  56  L.  J.  Ch.  637  ;  Cooper  v.  Cooper,  13  App.  Gas.  88,  108. 

(c)  Infra,  chap.  riii. 


p.  335. 
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residence,  or  as  the  locus  of  the  subject-matter  of  the  settle-    Pabt  ii. 
ment.  Pbopbbty. 

Even  where  there  is  no  dispute  as  to  the  proper  governing  Cap.vii. 
law,  in  consequence  of  the  marriage  having  been  celebrated, 
and  the  contract  entered  into,  in  the  country  of  the  domicil, 
yet  the  rights  created  by  it  will  not  prevail  against  a  subse- 
quent bankruptcy  of  the  husband  in  a  competent  foreign  court, 
inasmuch  as  the  distribution  of  assets  in  a  concursm  of  creditors 
is  governed  by  the  lex  fori  alone. 

Rights  in  property  once  given  to  the  wife,  either  by  express  p.  337. 
or  implied  contract  on  the  marriage,  will  not  be  taken  away 
or  affected  by  a  subsequent  change  of  the  matrimonial  domicil. 
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APPENDIX  TO  CHAPTER  7IL 

THE  WILLS  ACT,  1861. 
24  &  25  Vict.  cap.  114. 

An  Act  to  amend  the  Lavo  %joith  Respect  to  WiUs  of  Personal  Estate 

made  by  British  Stibjects. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

1.  Every  will  and  other  testamentary  instrument  made  out  of  the 
United  Kingdom  by  a  British  subject  (whatever  may  be  the  domicil 
of  such  person  at  the  time  of  making  the  same  or  at  the  time  of  his  or 
her  death)  shall,  as  regards  personal  estate,  be  held  to  be  well  executed 
for  the  purpose  of  being  admitted  in  England  and  Ireland  to  probate, 
and  in  Scotland  to  confirmation,  if  the  same  be  made  according  to  the 
forms  required  either  by  the  law  of  the  place  where  the  same  was 
made,  or  by  the  law  of  the  place  where  such  person  was  domiciled 
when  the  same  was  made,  or  by  the  laws  then  in  force  in  that  part  of 
Her  Majesty's  dominions  where  he  had  his  domicil  of  origin. 

2.  Every  wiU  and  other  testamentary  instrument  made  within  the 
United .  Kingdom  by  any  British  subject  (whatever  may  be  the  domicil 
of  such  person  at  the  time  of  making  the  same,  or  at  the  time  of  his  or 
her  death)  shall,  as  regards  personal  estate,  be  held  to  be  well  executed, 
and  shall  be  admitted  in  England  and  Ireland  to  probate,  and  in  Soot- 
land  to  confirmation,  if  the  same  be  executed  according  to  the  forms 
required  by  the  laws  for  the  time  being  in  force  in  that  part  of  the 
United  Kingdom  where  the  same  is  made. 

3.  No  will  or  other  testamentary  instrument  shall  be  held  to  be 
revoked  or  to  have  become  invalid,  nor  shall  the  construction  thereof 
be  altered,  by  reason  of  any  subsequent  change  of  domicil  of  the  person 
making  the  same. 

4.  Nothing  in  this  Act  contained  shall  invalidate  any  will  or  other 
testamentary  instrument  as  regards  personal  estate  which  would  have 
been  valid  if  this  Act  had  not  been  passed,  except  as  such  will  or  other 
testamentary  instrument  may  be  revoked  or  altered  by  any  subsequent 
will  or  testamentary  instrument  made  valid  by  this  Act. 

5.  This  Act  shall  extend  only  to  wills  and  other  testamentary  instru- 
ments made  by  persons  who  die  after  the  passing  of  this  Act 
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CHAPTER  VIIL  pabtIII. 

Acts. 
CONTRACTS.  CapTvIII. 


Inasmuch  as  the  greater  part  of  the  contracts  entered  into  in 
the  transaction  of  the  ordinary  business  of  life  relate  more  or 
less  directly  to  propertyy  of  one  kind  or  another,  it  has  been 
necessary  in  the  course  of  the  preceding  pages,  while  speaking 
of  the  operation  of  local  and  foreign  laws  upon  movable  and 
immovable  property,  to  refer  more  than  once  to  the  relation 
to  the  same  laws  of  the  contracts  by  which  such  property  is 
dealt  with,  and  to  show  that  the  operation  of  those  contracts 
is  often  modified  and  governed  by  the  effect  of  the  lex  sittcs 
upon  the  subject-matter  with  which  they  are  concerned.  The 
necessity  of  treating  of  the  rights  and  capacities  of  persons 
has  similarly  ^ven  rise  to  a  discussion,  which  would  otherwise 
have  been  premature,  of  the  effect  which  such  strictly  personal 
qualifications  have  upon  the  contracts  into  which  the  persons 
enter.  It  is  nevertheless  possible,  theoretically  speaking,  to 
consider  the  subject  of  contracts  by  itself,  abstracting  them 
in  theory  from  the  persons  who  make  them  and  the  property 
which  they  concern.  In  practice  it  wUl  no  doubt  frequently 
be  foimd  that  the  law  of  persons,  and  the  law  of  property, 
arise  either  singly  or  together  to  compete  with  the  law  of 
contracts  for  the  ultimate  decision  of  the  particular  case 
which  is  the  subject  of  inquiry ;  but  this  is  a  difficulty  which 
is  not  confined  to  private  international  jiirisprudence,  and 
occurs  with  equal  frequency  in  the  investigation  of  ordinary 
mimicipal  law.  But  the  inevitable  result  must  be,  that  just  as, 
in  the  consideration  of  the  claims  of  English  law  to  regulate 
things  and  persons,  it  was  not  practicable  to  escape  entirely 
from  its  operation  upon  contracts,  so  in  the  discussion  of  con- 
tract, it  will  be  impossible  uniformly  to  ignore  the  law  of 
persons  and  thinirs. 

In  oonaiderii^e  jurisdiction  assumed  by  English  law  over 
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Past  III.    contracts,  and  the  extent  of  its  right  to  determine  and  define 

^^'       those  which  come  before  it,  the   following  factors   must   bo 

Cap.  VIII.   regarded  as  important :  (L)  The  place  where  the  contract  was 

Qmtracu—  Da^®>  0^  ^^^  locus  contractvs  celebrationis;  (iL)  the  place  where 

Jurisdiction,  the  Contract  is  to  be  or  was  to  be  performed,  or  the  locus  solu' 

tionis;  (iii.)  the  sittcsy  or  situation  of  the  property  which  it  is 

intended  by  the  contracting  parties  to  afiect ;  (iv.)  the  statiLS 

of  the  contracting  parties  themselves ;  and  (v.)  the  operation 

of  the  lex  fori  upon  the  remedy  which  the  litigants  seek  to 

obtain  from  the  English  Court.     The  questions  of  sitvs  rei  and 

status  personce  have  already  been  discussed,  and  the  whole  subject 

of  remedies  will  be  considered  when  treating  of  Procedure  ;(a)  but 

it  will  not  be  practicable  to  keep  the  consideration  of  contract  law 

as  a  whole  entirely  distinct  from  these  last-mentioned  branches 

of  the  subject.     It  is  proposed  to  treat  here  of  contracts  from 

their  inception  to  their  enforcement  according  to  the  natural 

order  in  which  the  difficulties  arising  from  the  subject  present 

themselves. 

(i.)  Jurisdiction  as  to  Contracts. 

It  is  not  proposed  to  enter  into  the  questions  of  jurisdiction 
which  are  peculiar  to  Boman  jurisprudence  and  to  the  systems 
of  those  countries  which  are  derived  fix)m  the  civU  law.  The 
distinctions  between  the  forum  rei,  the  forum  domicilii,  the  forum 
actoris,  the  forum  rei  sitce,  the  forum  rei  gedce,  and  the  forum 
rei  solvendce  are  of  little  practical  importance  to  the  English 
lawyer,(6)  whose  object  is  to  inquire  simply  how  far  the 
statutory  and  common  law  powers  of  his  own  Courts  extend^ 
and  over  what  matters  they  will  assume  and  maintain  juris- 
diction. 

The  jurisdiction  which  entitles  the  tribimals  of  any  State  to 
pronoimce  judgment  in  personam,  arises  from  its  sovereign  terri- 
torial power.  "  Extra  territorium  jus  dicenti  impune  non  paretur!* 
The  subjects  of  a  State,  bound  to  it  by  the  tie  of  allegiance, 
are  in  a  special  and  theoretical  sense  under  the  control  of  their 
lawful  Sovereign  wherever  they  go.  This  is  illustrated  in 
English  law  by  the  practice  of  serving  a  writ  upon  a  British 
subject  out  of  the  jurisdiction,  but  notice  of  the  writ  only 
upon  a  foreigner.  But  for  the  purpose  of  enforcing  contracts 
between  individuals,  the  State  does  not  ordinarily  look  to 
their  nationality  as  a  test  of  its  competence.     It  looks  rather 

(a)  Infrh,^  chap.  x. 

(6)  They  may  be  found  discussed  in  Story,  §§  532-538  ;  Westlake,  p.  89,  p.  104 ; 
J.  Voet,  Pandect.,  torn.  i.  lib.  5,  §  77,  seq. 
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to  see  if  it  is  competent  in  fact  to  entertain  the  suit,  and    pabt  hi. 
enforce  its  own  decree.     "  Territorial  jurisdiction,"  says  Lord       tf^' 
Selbome,  "  attaches  (with  special  exceptions)  upon  all  persons    Cap.  yih. 
either  permanently  or  temporarily  resident  within  the  territory   cky^racts— 
while  they  are  within  it ;  but  it  does  not  follow  them  after  Jurisdiction. 
they  have  withdrawn  from  it,  and  when  they  are  living  in 
another  independent   country.     It  exists  always  as  to  land 
within  the  territory,  and  it  may  be  exercised  over  movables 
within  the  territory ;  and  in  questions  of  dcdus  or  succession 
governed  by  domicil,  it  may  exist  as  to  persons  domiciled,  or 
who  when   living  were  domiciled  within  the   territory  .  .  . 
but  no  territorial  legislation  can  give  jurisdiction,  which  any 
foreign  State  ought  to  recognise,  against  foreigners  who  owe 
no  allegiance  or  obedience  to  the  Power  which  legislates." (a) 

The  element  of  the  English  Common  Law,  which  as  a  matter 
of  fact  prevented  these  questions  from  ever  arising  in  its 
administration,  was  the  technical  rule  of  venue,  which  divided  Bales  of 
all  actions  into  two  exhaustive  classes,  local  and  transitory.  ^^^^* 
Local  actions  were  those  connected  in  any  way  with  the  soil, 
which  it  was  always  necessary  to  bring  in  the  country  where 
the  cause  of  action  arose,  and  the  distinction  arose  in  the 
following  way.  By  the  old  Common  Law  the  jurors  were  to 
be  summoned  from  the  particular  place  or  neighbourhood 
(vicinetum,  vime)  where  the  facts  happened,  it  being  then 
thought  highly  desirable  that  they  should  be  cognisant  of 
their  own  knowledge,(&)  apart  from  the  evidence,  of  the 
matters  in  dispute.  It  was  therefore  necessary,  for  the  guid- 
ance of  the  sheriff  in  executing  the  writ  of  venire  facias^  that 
the  pleadings  should  show  what  the  place  or  neighbourhood 
was,(c)  and  the  term  "laying  the  venue"  was  given  to  the 
required  allegation.  But  in  course  of  time  the  jury  began  to 
be  summoned  no  longer  as  witnesses,  but  as  judges,  to  receive 
the  facts  from  the  testimony  of  others  judicially,  examined 
before  them,(d)  and  the  necessity  of  their  being  summoned 
from  the  vidnetum  where  the  facts  occmrred — in  other  words, 
the  necessity  for  that  reason  of  the  venue  being  truly  laid — 
ceased.  It  was  from  this  time  that  the  distinction  between 
local  and  transitory  actions  began;  the  former  including  all 
matters  necessarily  involving  the  idea  of  a  certain  place  or 
part  of  the  soil,  the  latter  those  which  aiFected  the  person,  or 


(a)  Sirdar  Sirtgh  v.  Bajah  of  Feridkcte  (1894),  A.  C.  67O1  683. 
Ih)  Co.  Litt.  by  Harg.  125  a,  n.  (i). 
(0J  Ilderton  v.  Ilderton^  2  H.  Bl.  i6z  ;  Co.  Litt.  125  a,  b. 
Stephen  on  Pleading,  7th  ed.  p.  235. 
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Paet  III.    the  movables  which  follow  the  person,  and  which  might  there- 
to*      fore  have  happened  anywhere.     With  regard  to  local  actions. 
Cap.  VIII.    it  was  held  that  if  the  vemie  alleged  in  the  margin   of    the 
CbfUracu^  pleadings    was    untruly   laid — ie.,    if    on    trial    the    action 
Jvri$diction,  appeared  to  be  connected  with  the  soil  of  some  place  outside 
the  county  of  the  venue  as  laid — the  variance  was  fatal,  and 
the  plaintiff  failed.     If,  on  the  other  hand,  the  facts  of  the 
action  were  transitory — i.e.,  such  as  might  have  occurred  any- 
where— the  fact  that   the  venue^  as  laid,  was  not  the  place 
where    they   were   actually   proved   to   have  happened,    was 
immaterial.(.a)     The  consequence  was   that  any  contract,  not 
directly  connected  with  the  soil,  could  be  sued  on  in  an  English 
court  without  regard  to  the  place  where  it  arose'  or  was  to  be 
performed,  if  the  defendant  could  be  only  rendered  amenable 
to  the  Court's  process,  and  service  could  be  effected  upon  him 
according  to  its  regulations. 

The  former  practice  of  the  Common  Law  and  Chancery 
Courts  differed  in  several  essential  points.     At  common  law 
personal  service  within  the  realm  was  necessary  until   1852. 
Effect  of        The   Common  Law  Procedure   Act   of   that  year   permitted 
Procedure      service   abroad   (except   in   Scotland   or   Ireland)   in  actions 
Acts.  against  both  British  subjects  (s.  18)  and  foreigners  (J)  (s.  19), 

when  there  was  a  cause  of  action  which  arose  within  the 
jurisdiction,  or  in  respect  of  the  breach  of  a  contract  made 
within  the  jurisdiction ;  and  the  Court  or  a  judge,  on  being 
satisfied  by  affidavit  of  these  facts,  and  that  reasonable  efforts 
were  made  to  effect  service  of  the  writ,  which  had  come  to 
the  defendant's  knowledge,  were  empowered  to  dispense  with 
service  altogether.(c)  It  will  be  seen  that  the  Umitation  con- 
fining this  statutory  power  to  cases  in  which  there  was  a 
cause  of  action  which  arose  within  the  jurisdiction,  or  in 
respect  of  a  breach  of  a  contract  made  within  the  jurisdic^ 
tion,  may  be  construed  in  two  ways :  first,  as  confining  the 
statutory  power  in  respect  of  actions  on  contract  to  cases 
where  the  contract  was  made  within  the  jurisdiction;  and 
secondly,  as  including  cases  where  the  contract  was  made 
abroad,  but  the  breach  took  place  in  England — this  second 
construction  regarding  the  breach  of  a  contract  as  a  "cause 
of  action  "  within  the  meaning  of  the  first  part  of  the  limita- 
tion.    Upon  this  question  the  Courts  at  Westminster  at  first 

(a)  Mostyn  v.  Fabrigas^  i  Sm.  L.  C.  607,  and  cases  cited  in  note.  So  for  torts  to 
realty  abroad,  no  action  lay  in  England  ;  secus^  as  to  personal  wrongs,  Skinner  v. 
JStut  India  0^.,  cited  in  Cowper,  167,  168. 

(JO  Foreigners  resident  in  Scotland  or  Ireland  might  be  served  there,  though 
British  subjects  were  exempt :  Day's  C.  L.  P.  Acts,  p.  58,  n. 

(c)  Binet  v.  Picot^  28  L.  J.  Ex.  244. 
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held  divided  views ;  the  Queen's  Bench  adhering  to  the  view    pabt  hi. 
that  it  was  insuflBicient  that   the  breach  of  a  contract  should         ^°' 
take  place  within  the  jurisdiction,  if  the  contract  itself  was    Cap.  viii. 
made   abroad,(a)   while  the  Courts    of   Common  Pleas   and   onuraeu^ 
Exchequer  acted  upon  the  opposite  construction.(6)     In  con-  Jurisdiction, 
sequence  of  these  conflicting  decisions  a  conference  of  the 
judges  was  ultimately  held  upon  the  subject,  and  the  view 
taken  by  the  Court  of  Common  Pleas  in  Jackson  v.  SpUtcdl 
was    accepted  as  binding  once  for  all:(c)  so  that  according 
to  this,  the  latest  authority,  a  plaintiff  was  entitled  under  the 
Common  Law  Procedure  Act,   1852,  to  serve  the  defendant 
abroad,  if  he  could  show  that  the  contract  was  either  made 
or  broken  within  the  jurisdiction. 

The  subject,  Jiowever,  is  now  regulated  by  Order  xi.  rr.  1—7, 
of  the  Rules  made  under  the  Judicature  Acts,  1873,  1875, 
which  is  intended  by  the  Legislature  to  be  exhaustive,  and  to 
supersede  the  former  practice.(rf)  By  r.  i  service  out  of  the 
jurisdiction  may  be  ordered  wherever  (inter  alia)  "  the  action 
is  founded  on  any  breach  or  alleged  breach  within  the  juris- 
diction of  any  contract,  wherever  made,  which,  according  to  the 
terms  thereof,  ought  to  be  performed  within  the  jurisdiction, 
unless  the  defendant  is  domiciled  or  ordinarily  resident  in 
Scotland  or  Ireland."     Under  this  rule  the  breach  is  the  only 

(a)  Allhusen  v.  Malgart^o^  L.  B.  3  Q.  B.  340  ;  Chen^  v.  Tkompson^  L.  B.  7  Q.  B. 
573  ;  and  see  Sicfiel  v.  Barch^  2  H.  &  C.  954. 

(h)  Jackson  v.  Spittall^  L.  B.  5  C.  P.  542 ;  Durham  v.  Spence,  L.  B.  6  Ex.  46  ; 
Vaughan  v.  Weldon^  L.  B.  10  C.  P.  48. 

(c)  Vaughun  v.  Weldon,  L.  B.  10  C.  P.  48. 

Id)  Me  Eager ^  22  Ch.  D.  86 ;  Supreme  Court  Bules,  1883,  Order  XI.  r.  \  (e)  "  Ser- 
vice out  of  the  jurisdiction  of  a  writ  of  summons  or  notice  of  a  writ  of  summons 
may  be  allowed  by  the  Court  or  a  judge  whenever : 

(a)  The  whole  subject-matter  of  the  action  is  land  situate  within  the  jurisdic- 
tion (with  or  without  rents  or  profits) ;  or 

(b)  Any  act,  deed,  will,  contract,  obligation  or  liability  affecting  land  or  here- 
ditaments situate  within  the  jurisdiction  is  sought  to  be  construed,  rectified^ 
set  aside,  or  enforced  in  the  action  ;  or 

(c)  Any  relief  is  sought  against  any  person  domiciled  or  ordinarily  resident 
within  the  jurisdiction ;  or 

(d)  The  action  is  for  the  administration  of  the  personal  estate  of  any  deceased 
person,  who  at  the  time  of  his  death  was  domiciled  within  the  jurisdiction, 
or  for  the  execution  (as  to  property  situate  within  the  jurisdiction)  of  the 
trusts  of  any  written  instrument,  of  which  the  person  to  be  served  is  a 
trustee,  which  ought  to  be  executed  according  to  the  laws  of  England ; 
or 

(e)  The  action  is  founded  on  any  breach  or  alleged  breach  within  the  jurisdic- 
tion of  any  contract,  wherever  made,  which  according  to  the  terms  thereof, 
ought  to  be  performed  within  the  jurisdiction,  unless  the  defendant  is 
domiciled  or  ordinarily  resident  in  Scotland  or  Ireland  ;  or 

(f)  Any  injunction  is  sought  as  to  anything  to  be  done  within  the  jurisdiction, 
or  any  nuisance  within  the  jurisdiction  is  sought  to  be  prevented  or 
removed,  whether  damages  are  or  are  not  also  sought  in  respect  thereof ; 
or 

(g)  Any  person  out  of  the  jurisdiction  is  a  necessary  or  proper  party  to  an 
action  properly  brought  against  some  other  person  duly  served  within  the 
jurisdiction. 

See,  as  to  (g),  ^^Ued  v.  Galbraith  (1893),  I  Q.  B.  431,  577. 
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Part  III.    essential ;  and  it  has  been  held  that  an  order  was  rightly  made 
^^'      limiting  the  plaintiff's  right  of  action  after  service  was  effected 
Cap.  VIII.  to  the  subject-matter  in  respect  of  which  the  writ  could  be 
Contracts—  properly  served  under  this  rule.(a)     The  rule  is  therefore  one 
Junsdictim.  dealing  with  jurisdiction,  not  with  procedure.     There  must  be 
a  breach  within  the  jurisdiction  of  a  contract  which  by  its  terms 
ought  to  be  performed  within  the  jurisdiction ;  but  it  is  not, 
of  course,  necessary  that  this  should  appear  in  express  words. 
It  must  follow  from  the  language.     Thus,  where  an  act  has  to 
be  done  by  a  person  resident  within  the  jurisdiction,  or  a  pay- 
ment made,  the  contract  for  the  act  or  payment  is  within  the 
rule.(5)     But  it  is  not  sufficient  that  damages  should  accrue 
within  the  jurisdiction ;  (c)  or  that  a  letter  amounting  to  a 
breach  of  contract,  posted  out  of  the  jurisdiction,  should  be 
received  within  \t,{d)     It  is  also  insufficient  to  show  that  the 
contract  may  or  should  be  performed  in  England.     The  cir- 
cumstances must  be  such  that  the  contract  must  be  performed 
wholly,  or  in  part,  in  England.(e) 

The  exception  as  to  defendants  domiciled  or  ordinarily 
resident  in  Scotland  or  Ireland  is  not  based  on  any  principle 
of  international  law,  but  is  due  to  the  energetic  guardianship 
by  Scotch  and  Irish  members  of  the  interests  of  their  consti- 
tuencies. There  can  be  no  reason  in  the  nature  of  things  why 
a  Scotchman  who  has  contracted  to  pay  money  in  London 
should  not  be  as  amenable  to  the  process  of  the  English  Courts 
as  a  Frenchman  in  a  like  position  would  be ;  but  it  has  already 
been  seen  that  under  the  Common  Law  Procedure  Acts  there 
was  no  power  of  serving  Scotchmen  or  Irishmen  in  Scotland  or 
Ireland,  although  foreigners  in  those  countries  could  be  so 
.  served ;  and  as  against  Scotchmen  and  Irishmen,  Parliament 
has  never  given  this  extended  process  to  the  English  Court.(/) 
It  is  obvious  that  the  words  of  the  exception  in  the  rule  would 

(a)  Thonuu  v.  Duchess  of  Hamilton^  19  Q.  B.  D.  592.  Cf,  Harris  y.  Fleming^ 
13  Ch.  D.  208. 

(h)  Reynolds  v.  Coleman^  36  Ch.  D.  453 ;  Roly  v.  Snaefell  Co.,  20  Q.  6.  D.  152  ; 
Daniell  v.  Oakley,  28  Sol.  Joum.  477. 

(c)  Sfiearman  v.  Findlay,  32  W.  R.  122.  This  has  been  held  otherwise  under 
the  Rules  of  1875,  which  were  superseded  by  those  cited.  See  also  Moritz  v.  Stephan, 
36  W.  R.  779  ;  and,  for  examples,  see  Call  v.  Oppenheim,  i  Times  Law  Rep.  623  ; 
Massall  v.  Lawrence,  4  Times  Law  Rep.  23  ;  Watson  v.  Dreyftis,  ibid,  148  ;  Xatfian 
y.  Seitz,  ibid.  670  ;  Barrow  v.  Myers,  ibid,  441 ;  Wancke  v.  Wingien,  5  Times  Law 
Rep.  696. 

(0)  Holland  v.  Bennett  (1901),  I  K.  B.  867. 

(«)  Bein  v.  Stein  (1892),  I  Q.  B.  753  ;  Bell  v.  Antwerp  (1891),  i  Q.  B.  103. 

(/)  Watkins  v.  Scottish  Imperial  uk,  23  Q.  B.  D.  285  ;  Jones  v.  Scottish  Accident 
Co.,  17  Q.  B.  D.  421  ;  Lenden  v.  ATtderson,  12  Q.  B.  D.  56.  This  sub-section  is 
imperative ;  and  the  exception  as  to  Scotland  and  Ireland  cannot  be  enlarged  by 
agreement,  British  Wagon  Co.  v.  Oray  (1896),  i  Q.  B.  35  ;  Mantgoniery  y.  Liebenthal 
(1898),  I  Q.  B.  487. 
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prevent  service  of  an  English  writ  in  France  upon  a  Scotchman    Part  hi. 
temporarily  or  even  ordinarily  resident  in  France,  provided  that       t^* 
he  retained  his  Scotch  domicil — a  consequence  which  was  prob-    Cap.  viii. 
ably  not  contemplated,  as  the  Scotch  grievance  was  based  upon   cantraeu^ 
the  hardship  of  taking  Scotch  defendants  away  from  their  own  Jurudiction. 
courts.     The  effect  of  s.  62  of  the  Companies  Act,  1862,  which 
provides  for  service  generally  upon  companies  by  post,  is  to 
make  the  same  principle  applicable  to  Scotch  and  Irish  cor- 
porations.(a) 

The  order  giving  leave  to  serve  a  writ  abroad  is  made  on 
affidavit  (Order  xi.  r.  4),  and  it  is  directed  that  the  order  shall 
limit  a  time  after  service  or  notice  within  which  the  defendant 
is  to  enter  appearance  (r.  5).  When  the  defendant  is  neither 
a  British  subject  nor  in  British  dominions,  notice  of  the  writ 
is  to  be  served  on  him,  and  not  the  writ  itself  (r.  6).  And 
service  of  a  writ  on  a  foreigner  not  in  British  dominions  is  a 
nullity,  not  a  mere  irregularity.(6)  Foreign  corporations  are 
for  this  purpose  in  the  same  position  as  foreign  natural  persons, 
And  should  be  served  with  notice  of  the  writ  only.(c)  If  the 
defendant  is  a  British  subject  residing  abroad,  the  writ  itself 
may  be  served.(c{)  An  "  originating  summons "  cannot  be 
served  out  of  the  jurisdiction  under  this  Order,(«)  nor  a  peti- 
tion for  restitution  of  conjugal  rights,(/)  nor  a  summons  to  tax 
oosts.(^)  Leave  has  been  given  to  serve  abroad  petitions  under 
the  Trustee  Acts,(A)  but  leave  has  been  refused  under  the 
Settled  Estates  Act.(t) 

It  should  be  noted  that  when  leave  is  asked  under  Order  xi.  Scotland  and 
T.  I ,  to  serve  a  writ  in  Scotland  or  Ireland,  if  it  shall  appear  Jf®]*'^*^"" 

'      ^  .-lit  t  -I     Order  xi.  r.  2. 

to  the  Court  or  judge  that  there  may  be  a  concurrent  remedy 

(a)  Wathin$  v.  Scottish  Imperial  Co,y  23  Q.  B.  D.  285,  per  Mathew,  J. ;  Wood  v. 
Andergton  Foundry  Co,,  36  W.  R.  918. 

(fi)  Hewetion  v.  Fabre^  21  Q.  B.  D.  6 ;  Field  v.  Bennett,  28  Sol.  Journ.  477  ;  Weit- 
man  v.  Aktiebolaget,  Jf'c,  i  Ex.  D.  237. 

{e")  See  cases  cited  in  the  Annual  Practice,  note  to  Order  xi.  r.  6.  Under  the 
C  L.  P.  Acts,  foreign  corporations  could  not  be  served  abroad  :  Ingate  v.  Auetria^n 
Lloyd's,  4  C.  B,  N.  S.  704. 

(a)  Great  Australian  Co,  v.  Martin^  5  Ch.  D.  i.  This  has  been  ordered  even 
when  tiie  defendant  was  a  woman,  English  by  nationality,  who  was  married  to  a 
foreigner  :  Padley  v.  Campkausen,  10  Ch.  D.  551,  but  semble,  without  the  attention 
of  the  Court  being  drawn  to  the  Naturalisation  Act  1870  (33  Vict.  c.  14),  s.  10  (i). 
See  ante,  diap.  L  See,  as  to  personal  jurisdiction  under  this  order  in  respect  of 
movable  projierty,  ante,  p.  228. 

(0  Bs  Busfidd,  32  Ch.  D.  123. 

(/)  Chichester  v.  Chichester,  10  P.  D.  186. 

(J)  Ex  parte  Brandon,  34  W.  R.  352. 

(A)  In  re  Harvey's  Trusts,  10  Ch.  275,  and  cases  there  cited ;  Be  BonelWs  Trusts, 
18  £q.  655. 

(i)  Be  Mewhum,  22  W.  R.  752.  See  Be  Nayler's  Estate,  28  L.  T.  Rep.  N.  S.  18  ; 
and  under  the  Companies  Act,  s.  165,  see  in  re  British  Imperial  Corporation, 
5  Ch.  D.  749.  As  to  procedure  for  revocation  of  patent,  see  Bfi  Drummond, 
43  Ch.  D.  80. 
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Past  III.    in  Scotland  or  Ireland  (as  the  case  maybe),  the  Court  or  judge 

^^'       is  given  a  discretion  in  granting  or  refusing  the  order,  having 

Cap.  VIII.   regard  to  the  comparative  cost  and  convenience  of  proceeding 

CmtractB^  ^  t^®  ^^0  Countries ;  particularly  in  cases  coming  under  the 

Jurisdiction.  Sheriflfs*  Courts  or  Small  Debts  Courts  in  Scotland,  or  the  Civil 

Bill  Courts  in  Ireland  (Order  xi.  r.  2). 
Service  In  addition  to  the  power  of  ordinary  service  abroad  in  any 

per^ns^"^  action  founded  on  a  breach  in  England  of  any  contract  which 
domiciled  ought  to  be  there  performed  (Order  xi.  r.  i  (e)),  the  same 
Order*xi?r.  i  power  is  given  by  another  sub-section  of  the  rule,  (c),  in  all 
(o)»  (e).  cases  "  where  any  relief  is  sought  against  any  person  domiciled 

or  ordinarily  resident  within  the  jurisdiction."  This  would 
obviously  permit  service  abroad  in  many  cases  of  contracts  to 
be  performed  abroad ;  and,  inasmuch  as  service  would  be  idle 
if  the  action  was  not  to  be  entertained,  it  would  seem  to  imply 
a  jurisdiction  based  on  *' ordinary  residence  "  within  the  juris- 
diction. If  the  words  "  domiciled  "  and  "  ordinarily  resident'* 
are  not  merely  tautologous  (which  can  hardly  be  supposed) 
they  must  mean  different  things ;  and  the  anomalous  exception, 
affecting  Scotchmen  and  Irishmen  in  sub-s.  (e)  of  the  rule 
may  lead  to  an  embarrassing  conflict.  The  case  may  readily 
happen  of  a  man  Avho  is  "  ordinarily  resident "  in  England,  but 
who  retains  a  Scotch  domicil,  and  is  temporarily  present  in 
Scotland.  Can  leave  be  obtained  to  serve  on  him  a  writ  in  an 
action  based  on  contract  to  be  performed  in  England  ?  Accord- 
ing to  Order  xi.  r.  i  (c),  it  can,  because  relief  is  sought  against 
a  person  "  ordinarily  resident "  within  the  jurisdiction.  Accord- 
ing to  Order  xi.  r.  i  (e),  it  cannot,  because  he  is  domiciled  in 
Scotland.  The  true  answer  would  appear  to  be  in  the  affirma- 
tive, on  the  ground  that  the  exception  as  to  Scotchmen  only 
cuts  down  sub-s.  (e);  and  that  if  the  case  can  be  brought 
within  (c),  which  is  a  distinct  sub-section,  the  exception  does 
not  apply  to  it. 

It  has  been  held  that  a  company,  having  its  head  office  in 

Scotland,  with   branch  offices  in  England    and  a  chief  office 

for  England  in  London,  is  not  "  domiciled  or  ordinarily  resident  * 

in  England  within  this  rule.(a) 

Service  Lastly,  service  abroad  is  allowed  under  Order  xi.  r.  i  (g), 

nroeflwir^and  ^  ^^^^  where  "  any  person  out  of  the  jurisdiction  is  a  neces- 

proper  parties  sary  or  proper  party  to  an  action  properly  brought  against 

agakiBt^per.     some  other  person  duly  served  within  the  jurisdiction."     Under 

son  witJiin      this  rule  it  has  been  held  that  service  abroad  may  be  ordered 

jurisdiction — 
Order  xi.  r.  i 
(g)-  (a)  Jaiies  v;  Scottish  Accident  Inturance  Q}.,  17  Q.  6.  D.  421;  55  L.  J,  Q.  B.  415. 
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against   a  person  who  is  substantially  a  defendant.(a)     Thus,     Part  III. 
in  an  action  against  defendants  in  London  for  breach  of  war-       1^' 
ranty  of  authority^  the  foreign  principals,  who  had  repudiated    Cap.  vili. 
the  contract  on  the   ground  that  it  was   unauthorised,  were    omtraets— 
held  to  be  "  necessary  or  proper  parties."(t)     So,  in  an  action  Juri$diot\on. 
on  a  promissory  note  against  an  indorser  in  England,  the  maker 
in  New  York  was  held  to  be  properly  served  within  this  rule.(c) 
To  obtain  leave  under  this  rule,  it  must  be  shown  on  affidavit 
at  the  time  of  the  application  that  there  is  a  defendant  who 
has  been  duly  served  within  the  jurisdiction.(^ 

The  question  of  jurisdiction  has  been  so  far  considered  only 
with  reference  to  the  English  rules  as  to  service  out  of  the 
territorial  jurisdiction.  The  actual  presence  of  a  defendant 
within  the  territorial  jurisdiction  has  hitherto  been  considered 
sufficient  to  entitle  the  English  Courts  to  entertain  any  suit 
against  him  which  was  not  concerned  with  foreign  immovables, 
or  otherwise  required  a  local  vmue  abroad.(6)  Even  in  the  case 
of  an  action  on  a  contract  affecting  foreign  land,  it  has  already 
been  shown  that  a  decree  has  been  frequently  made  in  personam, 
certainly  where  the  defendant  is  justiciable  to  the  English  Court 
by  domicil,  possibly  even  when  the  contract  was  made  in 
England  only.(/)  With  respect  to  contracts  not  affecting  for- 
eign immovables,  the  English  theory  of  jurisdiction  is  perhaps 
best  seen  from  the  view  taken  by  the  Courts  of  the  validity 
of  foreign  judgments.  According  to  Fry  ,J.,  a  defendant  in  a 
foreign  action  is  considered  bound  by  the  judgment — (i)  where 
he  is  a  subject  of   the  foreign  State  where  it  was  obtained ; 

(2)  where  he  was   resident   there   when    the   action   began; 

(3)  where  he  selected  the  forum;  (4)  where  he  voluntarily 
appeared;  (5)  where  he  has  contracted  to  submit  himself  to 
the  /orum.(g)  The  use  of  the  word  **  resident  "  is  always  more 
or  less  ambiguous ;  (h)  but  whether  or  not  it  is  intended  as  some- 

(a)  Yorkshire  Tannery  Co,  v.  Eglinton^  54  L.  J.  Ch.  8x ;  Spiller  y.  Brittol^  13 
Q.  B.  D.  96. 

{h)  Mauey  v.  Seynes,  21  Q.  B.  D.  330. 

{e)  Sykes  v.  Scholfield^  28  Sol.  Journ.  477.  For  other  examples  see  S,8,  Tfiane- 
fHore  y.  Tliompson^  52  L.  T.  552 ;  BritUh  Marine^  ^'c.  Co,  y.  M^lnnetj  31  Sol.  Journ. 
95  ;  Re  Lane,  55  L.  T.  149. 

{d)  Yorkshire  Tannery  Co,  y.  Eglintonj  54  L.  J.  Ch.  81.  See,  for  another  instance, 
Jennsy  y.  Mackintosh,  33  Ch.  D.  595. 

(e)  See  note  to  Mostyn  y.  Fabrigas,  i  Sm.  L.  C.  658 ;  and  cf,  language  of  M'alina, 
V.C,  in  MaUhai  y.  Galitzin,  L.  B.  18  £q.  340 ;  Davis  y.  Park,  8  Ch.  862,  n. 

(/)  Penn  y.  Baltimore,  i  Ves.  Sen.  44  ;  2  Tud.  L.  C.  pp.  939-945  (notes) ;  ante^ 
ohap.  yi. 

(^)  RoysilUm  y.  Rousillon,  14  Ch.  D.  3J1,  371.    Of.  infrd,  chap.  xi. 

(A)  It  is  obyious,  for  instance,  that  m  ttiis  case  it  may  mean  at  least  three 
thingii — {a)  domiciled  and  actually  present  within  the  jurisdiction  ;  {b)  domiciled, 
hut  not  present ;  {c)  present  within  tM  jurisdiction,  hut  not  domiciled  there.  Whether 
(c)  includes  mere  casual  presence  is  again  open  to  argument. 
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Pabt  III.    thing  less  than  "  domiciled/'  it  is  clear,  at  any  rat€,  that  a  foreign 

^^'       Court  will  be  considered  as  entitled  to  entertain  any  action  or 

Cap.  VIII.   contract  against  those  persons  who  are  domiciled  and  present 

Oontracu^  within  its  limits.      It  is  difficult  to  see  any  sufficient  reason 

Juri»diction.  for  attributing  jurisdiction  with   respect    to  contracts  to  the 

domicil  of  the  defendant;    and  it  seems   probable,  therefore, 

that  something  less    than    domicil  is  intended  by  the  word 

''resident,"  especially  as    the   same   ambiguity  occurs  in  the 

English  rule  as  to  service  out  of  the  jurisdiction  in  cases  ''where^ 

any  relief  is  sought  against  any  person  domiciled  or  ordinarily  resident 

%vithin  the  jurisdiction"(a)     The  whole  subject  is  one  of  difficulty,. 

and  may  perhaps  be  best  summarised  by  saying  that,  while 

there  are  cases  in  which  mere  presence  within  the  territorial  Umit 

is  spoken  of  as  sufficient  to  give  the  English  Court  jurisdiction,(i> 

the  stronger  word  '* residence**  is  usually  employed  when  the 

jurisdiction  of  a  foreign  Court  is  under  discussion. 

The  fact  that  a  foreigner  is  a  claimant  in  an  interpleader 
issue  has  been  recently  held  insufficient  to  justify  the  Court  in 
making  him  a  defendant  to  a  counter-claim  arising  out  of  con- 
tract, although  ordiijiary  terms  might  be  imposed  upon  him  on 
granting  the  interpleader  issue.(c) 

Though  service  in  England  according' to  the  ordinary  practice 
is  required  in  every  case  in  which  an  order  for  service  out  of 
the  jurisdiction  cannot  be  obtained  under  Order  xi.  r.  i,  yet 
the  parties  may  contract  that  service  in  a  different  mode  shall 
bind  them.  Thus,  where  in  a  contract  with  a  French  company 
it  was  stipulated  that  the  agreement  should  be  construed  by 
English  law,  and  the  French  parties  submitted  to  the  jurisdic- 
tion of  the  Court,  and  appointed  persons  in  England  to  be 
served  with  process  on  their  behalf,  it  was  held  that  such 
service  was  good,  the  parties  having  thus  contracted  themselvea 
out  of  the  ordinary  British  rules.((2)  And  it  is,  of  course  com- 
petent to  the  parties  contracting,  to  contract  that  the  Courts  of 
the  lod  celebrationis — the  place  where  the  contract  was  majde — 
shall  retain  jurisdiction  over  them  and  it  It  was  at  one  time 
suggested  that  such  a  submission  might  be  implied  in  ordinary 
cases,  but  the  judgment  of  Lord  Selbome  in  the    Rajah  of 

(a)  Order  xi.  (Judicature  Acts),  r.  i  (c) ;  ante^  p.  329.  In  TunibuU  v.  Walker^ 
67  L.  T.  Bep.  N.  S.  767,  the  expreesion  "  resident  or  domiciled "  is  used  by 
Wright^  J, ;  but  it  is  obvious  from  the  judgment  that  no  exhaustive  definition  of 
the  principles  of  jurisdiction  was  being  attempted. 

(&)  Mottyn  y.  Fabrigas,  1  Sm.  L.  G.  658  (notes). 

(c)  Eichger  v.  Marruon^  6  Times  Law  Bep.  145. 

(d)  Tharm  J^c,  Co.  v.  SoeiStd  dei  Metaux^  5  Times  Law  Rep.  618.  Cf.  Mown  ▼. 
CompUnr  tTJSteoniptej  23  Q.  B.  D.  519,  and  Russell  v.  Cambrfart  (C.  A.),  23  Q.  B.  D. 
526. 
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Faridkotes  CaMfl)  shows  that  this  is  not  the  case,  and  that  the    past  hi. 
agreement  must  be  express.    Where  both  parties  to  a  contract       t^* 
agreed  to  submit  all  disputes  arising  out  of  a  contract  to  the    Cap.  yiii. 
jurisdiction  of  a  foreign  Court,  it  was  held  that  this  was  a  sub-   contracu-^ 
mission  to  arbitration  within  the  Arbitration  Act,  1889;  though  Jurisdiction. 
$ecu8,  if  the  agreement  had  been  merely  that  neither  party  would 
object  to  the  jurisdiction  of  the  foreign  Court  if  sued  in  it  by 
the  other.(Z>) 

The  restriction  arising  from  the  necessity  of  a  local  venite,  in  Abolition  of 
actions  concerning  foreign  realty,  has  now  been  abolished  by  ^^^J^^ 
the  Judicature  Acts  (sched.  Order  xxxvi.  r.  i)^  and  it  would 
seem  no  longer  controls  the  jurisdiction  of  the  High  Court. 
WhitaJcer  v.  Forbes  {c)  was  a  case  in  which  the  Judicature  Acts 
did  not  apply,  inasmuch  as  it  was  commenced  before  their 
operation,  though  argued  in  the  Court  of  Appeal  after  that  date, 
and,  in  giving  judgment,  Cairns,  L.C.,  suggested  the  probability 
that  the  alteration  in  the  law  of  venus  introduced  by  the  Judi- 
cature Acts  might  extend  the  jurisdiction  to  some  actions  which 
the  Courts  under  the  old  law  had  no  power  to  entertain.  That 
was  an  action  for  a  rent-charge  issuing  out  of  land  in  Australia, 
as  to  which  the  authorities  cited  to  show  that  the  veiiiie  was 
local  were  conclusive,((2)  and  the  decision  proceeded  therefore, 
strictly  upon  the  technical  ground  that  an  action  in  which  the 
venue  was  local  could  not  be  maintained  here  unless  that  venv4 
could  be  laid  within  the  jurisdiction.  The  observations  of  Lord 
Cairns  were  afterwards  referred  to  in  a  case  commenced  under 
the  Judicature  Acts,  and  to  which  the  new  rules  abolishing  venue 
therefore  appUed.  The  claim  stated  that  the  plaintiffs  and 
defendants  were  each  of  them  Umited  companies  with  registered 
offices  in  London,  and  that  the  action  was  brought  for  rent  of 
a  railway  station  in  Buenos  Ayres  (into  possession  of  which  the 
defendants  were  put  by  the  plaintiffs),  and  for  part  of  the  cost 
of  constructing  lines  of  railway  and  approaches  to  the  station.(e) 
The  distinction  as  to  venue  no  longer  existing,  it  was  not  directly 
decided  that  the  case  in  question  was  local,  and  that  the  Judi- 

(a)  Sirdar  Singh  v.  Rajah  of  Faridkote  (1S94),  A.  C.  670,  685, 686  ;  commenting 
on  8ehib$by  v.  WetUnholz  (L.  R.  6  Q.  B.  161),  and  Beequet  v.  McCarthy^  2  B.  &.  Ad. 

951- 
(h)  Austrian  Lloyd  Steamship  Co,  v.  Oraham  Life  Assurance  Society  (1903),  I 

E.  B.  249 ;  and  cf  Law  ▼.  Garrett  (1898),  8  Ch.  D.  26. 

(c)  L.  R.  I  C.  P.  D.  SI. 

(i)  Thomas  y.  Sylvester^  L.  R.  8  Q.  B.  368.  But  as  to  torts  to  foreign  land,  it  is 
now  settled  that  the  English  Courts  decline  jurisdiction  on  the  general  principles 
of  international  law,  and  that  the  abolition  of  the  rules  of  venue  do  not  affect  the 
question.  See  infra,  Part  III.  chap,  is.,  sxid  British  South  Africa  Co,  v.  Compagnie 
de  Mozambique  ([1893),  A.  C.  502. 

(e)  Buenos  Ayres  and  Ensenada  Port  By,  Co.  v.  Northern  By.  Co.  of  Buenos 
Ayres,  L.  R.  2  Q.  B.  D.  210. 
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Pabt  III.  cature  Acts  had  therefore  actually  enlarged  the  jurisdiction; 
^f^'  but  it  appeared  to  be  assumed  that  it  would  be  insufficient  to 
Oaf.  VIII.  oust  the  jurisdiction  of  the  Courts  to  show  merely  that  the  rules 
Contracts^  ^^  t>«?i2*«  would  formerly  have  prevented  the  action  from  being 
JurUdi^on,  brought.  The  litigant  companies  both  being  English  corpora- 
tions  by  statute,  with  registered  offices  in  London,  no  difficulty 
had  arisen  with  respect  to  the  service  of  the  writ ;  and  the  only 
question  argued  was,  whether  the  fact  that  the  railway  and 
premises  were  situate  in  Buenos  Ayres,  and  that  the  Argentine 
BepubUc  had  assumed  jurisdiction  over  the  plaintiffs'  claim,  was 
sufficient  to  prevent  an  English  Court,  according  to  the  comity 
of  nations,  from  taking  cognisance  of  it.  It  was  held  insufficient, 
on  the  ground  that  no  exclusive  jurisdiction  belonged  to,  or  had 
been  assumed  by,  the  Courts  of  the  Argentine  RepubUc,  and 
that  the  law  of  nations  did  not  restrain  a  tribunal  here  from 
dealing  with  a  contract  properly  brought  before  it,  by  reason  of 
its  relating  to  immovable  property  situate  in  a  foreign  country. 
There  are,  in  fact,  two  stages  of  any  action  at  which  the  defence 
that  the  contract  to  which  it  relates  is  a  foreign  one  may  be 
raised.  It  may  be  raised  either  by  opposing  the  application  for 
leave  to  serve  the  writ  abroad,  when  the  defendant  is  not  in 
England,  or  on  the  pleadings  by  demurrer.(a)  It  may  also,  of 
course,  be  left  for  argument  upon  motion  for  judgment,  or 
otherwise  after  verdict,  but  the  question  so  raised  will  be  exactly 
the  same  as  that  involved  in  the  demurrer.  First,  as  to  the 
service  of  the  writ,  it  has  been  already  shown  that  the  dis- 
cretionary power  of  the  Courts  is  limited  and  conferred  by 
Order  xi.,  r.  i,  of  the  Rules  of  the  Supreme  Court;  and  it  is 
submitted  that  the  discretion  exercised  under  that  Order  by  a 
judge  at  chambers  should  refuse  leave  to  serve  abroad  even  in 
cases  where  the  facts  are  strictly  within  the  terms  of  the  Order, 
if  it  is  clear  that  the  jurisdiction  of  an  English  Court  does  not 
properly  extend  to  the  subject-matter.  In  other  words,  it 
should  be  governed  by  the  same  rules  as  those  recognised  and 
followed  by  the  Court  of  Chancery  before  the  Judicature  Acts 
came  into  operation.  Secondly,  with  regard  to  the  cases  in 
which  the  defence  may  subsequently  be  raised  upon  the 
pleadings,  that  course  was  adopted  as  the  most  suitable  one  in 
Buenos  Ayres  atid  Ensenada  Port  Ry.  Co.  v.  Northern  Ry.  Co.  of 
Buenos  Ayres,{b)  but  in  Preston  v.  Lam<mt  (c)  a  defence  substan- 
tially objecting  to  the  jurisdiction  Avas  struck  out  on  the  ground 
that  the  question  was  one  for  chambers.     It  should  be  noticed. 


i: 


a)  See,  howeyer,  Pre$ton  v.  Lam^nit,  L.  B.  i  Ex.  D.  361. 

b)  L.  B.  2  Q.  B.  D.  210.  (c)  L.  B.  I  Ex.  D.  361. 
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however,  that  in  the  case  last  cited  part  of  the  statement  of  part  hi. 
defence  which  was  disallowed  was  virtually  a  denial  that  the      ^f^' 
facts  of" the  case  came  within  the  terms  of  Order  xi.  r.  i,  at  all,    cap.  viii. 
so  that  the  judge's  order  for  service  beyond  the  jurisdiction  was  juriadietion, 

alleged  to  have  been  wrongly  made;  and  there  can  be  little       

doubt  that  many  cases  may  arise  in  which,  though  Order  xi.  r.  i , 
is  strictly  applicable,  the  general  principles  of  law  and  the 
comity  of  nations  would  direct  an  English  tribunal  to  decline 
jurisdiction.  Such,  for  example,  are  obviously  those  actions 
in  which  it  is  attempted  to  try  the  title  to,  or  the  right  to  the 
possession  of,  foreign  realty,  with  regard  to  which  it  has  been 
sho^m  above  (a)  that  the  Court  of  Chancery  never  assumed 
jurisdiction  to  act  directly  upon  foreign  land,  but  only  indirectly 
through  the  consciences  of  its  own  justiciables.  The  rules  of 
Chancery  on  this  point  being  based  on  the  principles  of  the  law 
of  nations,(&)  and  having  nothing  to  do  with  the  Common  Law 
technicality  as  to  venue,  remain  unaltered  by  the  Judicature 
Act,  being  only  modified,  at  the  stage  of  the  service  of  the  writ 
of  summons,  by  the  additional  limitations  imposed  and  defined 
in  Order  xi.  r.  i . 

The  question  of  jurisdiction  in  respect  of  contracts  has  been  jurisdiction 
treated  in  the  preceding  pages  from  the  point  of  view  of  the  —principle 
English  practitioner,  and  tested  mainly  (if  not  solely)  by  the 
rules  of  practice  which  regulate  the  service  of  writs.  Rightly 
or  wrongly,  the  English  law  has  always  considered  that  if  a 
writ  of  summons  could  once  effectively  be  served,  at  any  rate 
within  its  territorial  boundaries,  the  defendant  was  at  once 
brought  within  its  own  jurisdiction.  If  a  defendant,  once 
served,  leaves  the  country  next  day,  judgment  can  be  and  often 
is  pronounced  against  him  in  his  absence.  If  he  appears  in 
the  action,  and  objects  to  the  jurisdiction,  there  is  no  case  of 
a  purely  personal  action  against  him  for  a  money  claim  in 
which  the  objection  has  prevailed,  without  reference  to  his 
nationality,  or  his  domicil,  or  the  place  where  the  cause  of 
action  arose.  If  this  principle  be  carried  to  its  logical  extent, 
it  would  seem  to  follow  that  service  of  process  due  to  mere 
casual  presence  in  an  Ei^lish  hotel,  or  even  an  English  railway 
train,  for  a  single  day,  would  be  sufficient  to  support  a  suit  in 
the  English  Courts  against  an  absent  defendant  for  any  cause 
of  action,  either  in  contract  or  in  tort,  not  affecting  foreign  land. 
It  may  be  worth  while  to  examine  how  far  the  theory,  which 
would  lead  to  these  consequences,  has  been  established. 

(a)  Supra,  P*  185  ae^,  (b)  See  Story,  §  544,  and  nipray  p.  199. 

Z 
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Pabt  111.  It  is  said  by  Ooke,  in  his  oommentary  on  Calvin's  case,  (a) 
"^fH  that  there  are  four  kinds  of  "ligeances"  (or  allegiances). 
Gap.  YIII.  The  third  is  ligeantia  localis,  wrought  by  the  law ;  and  that  is 
Contracts—  when  an  alien  that  is  in  amity  cometh  uito  England,  because  as 
Jurisdiction,  long  as  he  is  within  England,  he  is  within  the  King's  protection ; 
therefore  as  long  as  he  is  here,  he  oweth  unto  the  King  a  local 
obedience,  ''  for  that  the  one  (protection)  draweth  the  other 
(obedience)."  This  doctrine  appears  co-extensive  with  that  of 
Story ,(&)  who  says  that  although  some  jurists  deny  the  right  of. 
a  nation  to  legislate  generally  over  foreigners  resident  within  it, 
it  would  seem  clear,  upon  principles  of  international  law,  that, 
such  a  right  does  exist ;  and  the  extent  to  which  it  should  be 
exercised  is  a  matter  purely  of  municipal  arrangement  and 
policy.  The  same  learned  writer  goes  on  to  cite  Huber  (c)  for 
the  proposition  that  all  persons  who  are  found  within  the  limits 
of  a  government,  '<  whether  their  residence  is  permanent  or 
temporary/'  are  to  be  deemed  subjects  thereof;  and  refers  to 
BouUenois  and  Yattel  for  the  farther  development  of  this 
principle,  that  the  Sovereign  may  of  strict  right  make  laws  for 
all  persons  who  "  merely  pass  through  his  domain,"  although 
commonly  this  authority  is  exercised  only  as  to  matters  of 
police.  It  would  certainly  seem  to  follow  from  this  language, 
that  the  mere  transitory  presence  of  a  defendant  within  the 
territory  would  render  him  amenable  to  the  Sovereign's  wnt, 
and  answerable  to  the  Sovereign's  Courts.  Until  the  Common 
Law  Procedure.  Act,  1852,  the  English  Courts  proceeded,  not 
merely  upon  service  within  their  territorial  limits,  but  upon 
such  service  only,  as  the  foundation  of  their  jurisdiction.  In 
that  year  powers  were  given  to  serve  British  subjects  abroad 
with  a  writ,  and  foreigners  with  notice  of  a  writ,  in  cases  where, 
proof  was  given  either  (i)  of  a  cause  of  action  which  arose 
within  the  jurisdiction,  or  (2)  in  respect  of  a  breach  of  a  contract; 
made  within  the  jurisdiction — powers  which  have  since  been 
amplified  and  de&ied  by  the  Judicature  Act  Rules,  Order  xi. 
2.  i.{d)  But  where  service  has  been  effected  .within  the 
territorial  limit,  there  never  has  been  any  enactment,  or  any 
decision,  which  required  as  a  condition  of  jurisdiction  any  of 
those  conditions  which  were  imposed  by  the  legislature  in  the* 
case  of  service,  even  on  a  British  subject,  when  effected  abroad. 
.  The  theory  which  regards  mere  service  within  the  realm  aa 
sufficient  to  confer  jurisdiction,  without  regard  to  the  nationality 
or  domioil  or  residence  of  the  defendant,  or  to  the  locality  of 

(a)  7  Co.  Rep.  i.  9.  (b)  Story,  Conflict  of  Laws,  §  541. 

((t)  Huber,  vol.  2,  lib.  L  iii.  2.  (a)  Ante^  p.  345. 
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the  cause  of  action,  has  however  never  received  any  express    part  hi. 
judicial  recognition.     The  question  does  appear  to  have  come      ^f^' 
before  Lord  Russell,  C.  J.,  in  189 5, (a)  but  it  is  unfortunate  that    Cap.  vill. 
only  a  newspaper  report  of  his  judgment  appears  to  have  been   c&ntracts^ 
preserved.      The  learned  judge,  however,  is  reported  to  have  J^rUdxeHon, 
said,  that  the  jurisdiction  of   a   Court  was  based  upon  the 
principle  of  territorial  dominion,  and  that  the  question  of  the 
time  the  person  was  actually  in  the  territory  was  wholly  imma- 
terial.    This  is  a  strong  expression  of  opinion ;  but  it  must  be 
remembered  that  the  judgment  was  an  oral  one,  not  written  or 
considered,  and  also  that  it  was  unquestionably  right  on  other 
grounds,  independently  of  this  diflScult  question.     The  action 
was  an  action  on  a  Swedish  judgment,  obtained  against  the 
defendant  after  service  on  him  of  a  Swedish  writ  during  a 
temporary   visit   to   Sweden,  he   being    an   Englishman    not 
domiciled  or  resident  in  Sweden.     He  had,  however,  appeared 
in  the  Swedish  action,  and  contested  it  in  all  its  stages  right 
up  to  the  Swedish  Court  of  Appeal — ^which  was  amply  suflScient 
in   itself  to   have   rendered   the  judgment   conclusive   upon 
him;(&)  and  that  this  Swedish  judgment  was   conclusive  is 
all  that  Lord  Russell  really  decided. 

On  the  other  hand,  there  are  strong  expressions  of  judicial 
opinion  against  the  propriety  of  bringing  before  an  English 
Court  disputes  with  which  it  has  no  concern,  and  often  no 
effective  power  of  dealing.  In  in  Matthcei  v.  GcUitzin  the 
defendants  were  a  Russian  lady  resident  out  of  the  jurisdic- 
tion, and  a  company  registered  in  England.  It  did  not  appear 
how  service  was  effected,  but  both  the  defendants  appeared  and 
demurred  to  the  claim,  on  the  ground  that  the  subject-matter 
of  the  action  was  wholly  foreign,  Malins,  V.C.,  allowed  the 
demurrer.  "Can  any  one"  (he  said)  "sue  in  the  Courts  of 
this  country  in  matters  relating  to  foreign  property,  the  contract 
being  foreign,  and  both  parties  foreign  subjects  ?  Certainly, 
according  to  my  view,  it  is  no  part  of  the  business, of  this  Court 
to  settle  disputes  between  foreigners.  There  must  be  some 
cause  for  giving  jurisdiction  to  the  tribunals  of  this  country ; 
either  the  property  or  the  parties  must  be  here,  or  there  must 
be  something  to  bring  the  matter  within  the  cognisance  of  this 
Court.  ...  It  is  certainly  a  jurisdiction  which  ought  not  to  be 
exercised  except  in  cases  of  absolute  necessity."  The  Vice- 
chancellor  having  already  decided  that  on  the  facts  there  was 
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[d)  Carrich  v.  Hancock,  12  Times  L.  B.  p.  59.         , 

[b)  Voinet  v.  Barrett  (1S86),  55  L.  J.  Q.  B.  39.    De  Qfsse  Br'mac  v.  EatkbanCy 
6  H  &  N.  301.     Oodard  v.  Oray,  L.  B.  6  Q.  B.  139, 150. 
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Part  III.    no  right  of  action  against  the  company  unless  there  was  one 

^f^'      against  the  female  defendant,  the  action  was  dismissed  on  the 

Cap.  viii.   above  grounds.(a)     So  in  an  older  case,  it  was  said  by  Lord 

Contract*—  Campbell,  with  reference  to  a  foreign  defendant,  that  an  Enghsh 

jurUdiction.  Court  ought  not  to  pronounce  a  decree,  even  in  personamy 

which  can  have  no  specific  operation  without  a  decree  of  a 

foreign  Court ;  (h)   and  it  is  clear  that  a  judgment  against  a 

foreign  defendant,  who  had  no  property  in  England,  would  be 

hnUum  fulmen  only. 

It  appears  almost  manifest,  that  in  practice  some  modifica- 
tion will  be  required  of  any  general  rule  basing  jurisdiction  on 
mere  service  within  the  realm.  There  is  an  element  of 
absurdity  in  supposing  that  a  Frenchman  who  visited  Folke- 
stone for  a  day  trip,  could  be  served  there  with  a  writ  in  an 
English  Court  to  answer  for  a  breach  in  France  of  a  contract 
made  in  France  with  another  Frenchman ;  or  that  one  of  his 
fellow  passengers  and  fellow  countrymen  could  bring  an  English 
action  against  him  in  Folkestone  for  an  assault  committed  a 
week  before  in  Boulogne.  If  it  were  sought  to  serve  a  defen- 
dant in  such  a  case  abroad,  it  would  have  to  be  shown  that  he 
was  "  domiciled  or  ordinarily  resident  within  the  jurisdiction  " 
(Jud.  Act,  1875  (Rules)  Ord.  xi.  i  (c));  and  it  is  difficult  to 
see  that  his  presence  in  England  for  a  few  hours  should  be 
sufficient  to  dispense  with  this  conditioix  It  is  probable  that 
in  an  extreme  case  the  English  Courts  would  decline  to  enter- 
tain the  action,  in  accordance  with  the  views  expressed  by 
Malins,  V.C.,  in  Matthcei  v.  Galitzin  (cited  aTite,  p.  355) ;  but 
the  real  difficulty  would  arise  when  the  case  was  not  extreme. 
It  might  well  happen  that  a  foreigner  only  casually  present  in 
England  might  be  possessed  of  property  here  which  would  make 
it  worth  while  to  commence  an  action  agidnst  him,  even  at  the 
suit  of  another  foreigner,  and  on  a  cause  of  action  wholly 
foreign.  The  action  would  doubtless  be  maintainable  if  the  de- 
fendant was  *'  domiciled  or  ordinarily  resident "  in  England,  If 
he  were  **  temporarily  resident "  or  even  casually  present  (as  in 
the  extreme  cases  suggested  above)  it  is  not  so  easy  to  lay  down 
any  rule.  The  most  logical  mode  of  dealing  with  the  question 
would  be  to  adopt  the  conditions  of  Order  xi.  r.  i ,  either  in  all 
cases,  or  in  all  cases  where  the  plaintiff  as  well  as  the  defen- 
dant was  of  foreign  nationality,  domicil,  and  residence;  but  it 

(d)  Matthtei  v.  Oalitzin^  L.  B.  18  £q.  340  (1874).  So  long  ago  as  1867,  traces 
of  the  same  doctrine  are  to  be  seen  in  the  case  of  Jennings  v.  Hanky  (2  Jac.  II.), 
Carthew's  Reports,  p.  11. 

(h)  NerrU  v.  Chnmbers  3  De  G.  F.  &  J.  583.  Cf.  Cookney  v.  AfUtenon,  31  Beav. 
45a,  and  Blake  v.  Blake^  18  W.  B.  944. 
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is  doubtful  whether  any  English  Court  would  consider  itself    Pabt  hi. 
justified  in  taking  so  decided  a  course.     The  subject  is  of  con-       ^^' 
siderable  theoretical  importance,  because  the  claim  of  English    Cap.  viii. 
law  to  found  jurisdiction  on  mere  service  within  the  territory,   Q^racu^ 
without  regard  to  the  nature  of  the  action,  has  hitherto  pre-  Jurisdictwn. 
vented  any  scheme  for  the  international  enforcement  of  foreign 
judgments  from  meeting  with  the  acceptance  of  Continental 
jurists.(a) 


SUMMARY. 

JURISDICTION    ON    CONTRACTS. 

The  jurisdiction  of  English  Courts  to  deal  with  contracts  in  p.  342. 
which  a  foreign  element  existed  was  originally  based  on  rules 
of  practice  alone ;  and  the  distinctions  made  by  Roman  law 
between  the  forum  actoris,  the  forum  rei,  and  the  forum  rei 
sitce,  rei  gestce,  or  rei  solveTidce  were  ignored.  The  test  of  venue, 
provided  that  personal  service  could  be  effected  on  the  defen- 
dant within  the  realm,  was  the  only  one  applied  in  the  Common 
Law  Courts ;  whilst  the  Court  of  Chancery,  which  was  unre- 
stricted by  the  rules  of  venue,  had  a  discretionary  power  of  p.  344. 
ordering  service  without  the  realm  in  any  suit.  Actions  for 
the  possession  of  foreign  immovables  were  excluded  from  all 
Courts ;  from  the  Common  Law  Courts  by  the  rules  of  ventie, 
and  from  the  Court  of  Chancery  on  principle. 

The  Common  Law  Procedure  Act,  1852,  gave  a  similar  p- 344. 
power  of  ordering  foreign  service  to  the  Common  Law  Courts, 
where  the  cause  of  action  arose  within  the  jurisdiction,  or  in 
respect  of  a  breach  of  contract  made  within  the  jurisdiction 
— a  provision  which  was,  after  a  judicial  conflict,  construed 
to  include  the  case  of  a  contract  made  abroad,  but  brokei^ 
within  the  realm. 

The  provisions  of  the  Judicature  Acts,  1873  and  1875,  give  p.  345. 

a  similar  discretionary   power  of    ordering  foreign   service 

(a)  where  the  whole  subject-matter  of  the  action  is  land  situate 
within  the  jurisdiction;  (b)  where  any  contract  affecting  land 
within  the  jurisdiction  is  sought  to  be  construed,  rectified,  set 
aside,  or  enforced ;  (c)  where  any  relief  is  sought  against  any 
person  domiciled  or  ordinarily  resident  within  the  jurisdic- 
tion; (d)  where  the  action  is  founded  on  any  breach  within 

(a)  This  subject  received  considerable  attention  at  the  1901  (Glasgow)  Conference 
of  the  International  Law  Association.  See  the  chapter  on  Foreign  Judgments, 
infra. 
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Part  III.    the  jurisdiction  of  any  contract  wherever  made  (with  an  ex- 
^^'       ception  in  favour  of  persons  domiciled  or  resident  in  Scotland 
Cap.  VIII.   or  Ireland).     The  restrictions  arising  from  the  rules  of  venue 
Law  of  the   axe  abolished  altogether. 

Qmtract.         ^  foreign  tribunal  is  regarded  by  the  English  tribunals  as 
p.  35or~        having  jurisdiction  to  entertain  an  action  based  on  contract 
against  any  person  who  is  domiciled  (perhaps  only  resident) 
and  present  within  its  territorial  limits. 

Notwithstanding  the  abolition  of  veniie,  actions  for  the  pos- 
session of  or  property  in  foreign  immovables  will  not,  it  would 
seem,  be  now  entertained  any  more  than  they  could  have  been 
p-  353-  in  the  Court  of  Chancery  under  the  old  practice.     The  mere 

fact,  however,  that  a  contract  relates  to  foreign  immovables  will 
not  restrain  an  English  Court  from  dealing  with  it;  and  the 
Court  of  Chancery  will  of  course  indirectly  affect  foreign  immov- 
ables by  acting  in  personam,  as  heretofore. 

(ii.)  Law  by  which  the  Contract  is  Governed. — The  lex  contractus 
has  always  been  an  ambiguous  term,  which  jurists  have  inter- 
preted either  as  the  lex  loci  celebrationis  or  solutionis^  the  law  of 
the  place  where  the  contract  was  entered  into,  or  of  that  where 
it  was  to  be  performed,  according  to  the  tendency  of  their 
peculiar  views.  A  little  consideration  will  show  that,  assuming 
that  the  parties  entering  into  the  contract  are  full  of  capacity 
to  do  so  by  every  law,  and  that  no  law  is  transgressed  or 
intended  to  be  transgressed  by  the  subject-matter  of  their  agree- 
ment, their  will  is,  or  should  be,  absolutely  unfettered.  They 
should,  in  theory,  be  able  to  contract  themselves  out  of  or  into 
any  law  they  please,  and  the  only  question  for  a  tribunal  called 
upon  to  enforce  the  contract  should  be,  By  what  law  did  the 
parties  intend  that  their  rights  should  bedefined  and  governed?  (a) 
According  to  this  reasoning,  the  intention  of  the  parties  shoulcl 
be  deferred  to  when  interpreting  and  enforcing  a  contract  in  all 
respects  except  two — the  question  of  their  capacity  to  contract, 
and  the  question  of  the  legality  of  that  for  which  they  have 
contracted.  An  examination  of  the  cases  in  detail  will  show 
how  far  these  theoretical  principles  have  been  adopted. 
Capacity  (a)  Capacity  to  contract, — With  regard  to   the  capacity  to 

^U^  ^^  contract,  which  is  generally  regarded  as  the  natural  consequence 
of  adult  age,  it  has  been  said  above  (5)  that  the  English 
authorities  are  still  discordant.     The  only  express  decision  in 

(a)  See,  €,g.j  Handy n  v.  Talisber  Distillery  (1894),  A.  C.  202  ;  Spurrier  y.  La 
'Cloche  (1902),  A.  C.  446 ;  Jacobs  v.  Credit  Lyonnais  12  Q.  B.  D.  589, 596  ;  and  cases 
died  ij0^  p.  396  eeq,  (b)  Supra^  p.  73  $eq. 


CONTRACTS.  359 

respect  of  a  mercantile  or  ordinary  contract  has  been  that  of  Fabt  hi. 
Lord  Eldon  at  Nisi  Prius  (a)  in  favour  of  the  lex  loci  celebrationis,  ^^' 
though  Lord  Stowell  seems  to  have  inclined  in  the  same  direc-  Cap.  viii. 
tion,(6)  and  Sir  Cresswell  Cresswell  in  a  more  modem  case  used  capacity  to 
general  language  to  the  like  eflfect.(c)  On  such  a  matter  the  contract, 
question  of  intention  can  obviously  have  no  weight,  and  the 
limit  of  age,  which  the  English  law  has  imposed  for  the  benefit 
and  protection  of  its  own  subjects,  ought  surely  to  be  conclusive 
within  the  limits  of  its  jurisdiction.  It  would  clearly  be  in- 
equitable, for  example,  that  a  domiciled  subject  of  Prussia  or  of 
some  other  continental  State  which  regards  legal  majority  ad 
postponed  until  the  age  of  twenty-five,  should  attempt  to  evade 
the  performance  of  a  contract  entered  into  in  England  when 
he  was  twenty-four,  by  the  plea  of  infancy.  The  reverse  case 
of  an  Englishman  at  the  age  of  twenty-four  making  a  contract 
in  Prussia,  and  afterwards  repudiating  it  on  the  same  plea,  has 
not  occurred ;  but  the  other  party  to  the  contract,  who  would 
almost  inevitably  be  Prussian  by  nationality  or  domicil,  would 
necessarily  be  taken  to  know  his  own  laws ;  and,  though  he 
might  complain  that  he  had  been  defrauded,  could  not  deny 
that  the  fraud  ought  to  have  been  foreseen.  It  is  of  course 
possible  to  imagine  the  case  of  two  Englishmen  transiently 
present  in  a  country  whose  law  regarded  them  as  infants, 
although  both  had  passed  the  English  limit  of  twenty-one  years, 
and  there,  entering  into  a  contract  in  ignorance  or  in  contempt 
of  tlie  provisions  of  the  lex  loci.  No  English  Court  has  been 
called  upon  to  decide  upon  the  validity  of  a  plea  of  infancy 
offered  under  such  circumstances,  but  it  is  difficult  to  think 
that  it  would  be  allowed  to  prevail 

Notwithstanding  these  considerations  and  authorities,  a  recent  Capacity— 
diclum  of  the  Court  of  Appeal  in  the  case  of  Sottomayor  v.  De  ^*  ^^*^^**- 
Barros  {d)  has  unsettled  the  whole  subject,  if,  indeed,  it  has  not 
gone  further,  and  established  the  right  of  the  lex  domicilii  to 
decide  all  questions  of  capacity  for  every  purpose.  Sottomayor  v. 
De  BarroB  was  a  case  which  turned  upon  the  so-called  capacity 
of  two  domiciled  Portuguese,  who,  being  first  cousins,  were  for- 
bidden to  marry  by  Portuguese  law,  to  contract  marriage  in 
England;  and  the  Court  of  Appeal  held  that  the  law  of  Portugal 
must  prevail.     It  had  been  decided  by  Sir  R.  Phillimore  in  the 

(a)  Male  t.  Roberts^  3  Esp.  163.  Qf)  Smding  y.  Smith,  2  Hagg.  Cons.  389. 

(0)  Sinonin  r,  Maillae,  2  Sw.  k  Tr.  67. 

(a)  Sottomayor  t.  De  JBarroi,  L.  R  3  P.  D.  i.  The  language  of  Lord  Halsbory 
in  Cooper  v.  Cooper  (13  A.  G.  88)  is  to  the  Bame  effeet ;  but  in  that  case  there  was 
no  conflict  between  the  lex  loci,  and  the  lex  domicilii,  the  contract  having  been 
entered  into  in  the  country  of  the  domicil.  Bee  comments  on  this  case  aifte 
chi^  iiL 
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Pabt  III.    Court  below,  following  the  stricter  precedents  of  English  law, 
t^'       that  the  law  of  England,  the  place  where  the  contract  of  mar- 
cap.  yiii.   riage  was  entered  into,  had  been  satisfied,  and  that  the  marriage 
Capacity  to  ^^  Consequently  valid.     The  case,  however,  was  one  in  which 
amtract.     Considerations  of  natural  humanity  and  pity  called  for  a  dissolu- 
tion of  the  union,  and  the  Court  of  Appeal,  consisting  of  James, 
Baggallay,  and   Cotton,  L.JJ.,  reversed    his   decision.     There 
appears  to  have  been  no  argument  on  the  question  of  capacity 
generally,  nor  is  it  considered  in  the  judgment  with  reference 
to  anything  but  marriage,  but  the  judgment  does  state  it  to  be 
*'  a  well-recognised  principle  of  law  "  that  the  question  of  per- 
sonal capacity  to  enter  into  any  contract  is  to  be  decided  by 
the  law  of  domicil.     How  far  this  dictum  can  bo  regarded  as 
appUcable  to  that  incapacity  which  arises  from  minority  it  may 
be  difficult  to  determine ;  but  if,  with  regard  to  that  incapacity 
it  ia  "  a  well-recognised  principle  of  law  "  that  the  law  of  domicil 
is  to  exclude  the  law  of  the  place  of  contract,  it  has  become  so 
since  Story  wrote,(a)  and  since  Lord  Eldon  sat  at  Nisi  Prius.(&) 
Contract  of         It  is  in  truth  an  error  to  regard  the  so-called  contract  of 
^^^c^is-     marriage  as  something  to  be  governed  by  the  ordinary  rules 
tics  of.  which  the  law  of  contract  embodies ;  and  the  capacity  to  enter 

into  the  marriage  contract  may  be  regarded  quite  logically  as 
entirely  distinct  from  that  capacity  to  contract,  in  the  ordinary 
sense  of  the  word,  to  which  the  dictum  of  Lord  Eldon  in  Male 
V.  JRoberta  referred.  The  question  of  the  capacity  of  a  man  and 
woman  to  marry,  and  of  the  consequentvalidity  of  their  marriage, 
is  one  which  essentially  concerns  the  law  of  their  domicil, 
because  it  is  in  the  country  of  the  matrimonial  domicil  that 
they  intend  to  spend  their  married  life.  This  is  a  necessary 
conclusion,  because,  if  they  intend  to  spend  their  married  life 
in  any  other  place,  and  have  married  in  any  place  in  which 
they  are  not  domiciled,  they  have,  in  fact,  quitted  their  domicil 
without  an  animiis  reverteTidiy  and  lost  it  or  changed  it  for 
another.  And  if  the  acquisition  of  a  new  domicil  has  not  been 
so  complete  as  to  divest  them  of  the  old,  then,  in  the  eye  of  the 

(a)  Story,  §  103 ;  Burge,  For.  Law.  i.  c.  4,  p.  132 ;  Westlake,  Priv.  Int.  Law, 
§  401  ;  Male  v.  Roberts^  3  Esp.  163  ;  Sinonin  y.  Maillae^  2  Sw.  &  Tr.  67  ;  Ruding 
V.  Smithy  2  Hagg.  Cons.  389. 

Qi)  It  may  be  desirable  to  quote  the  language  of  Hannen,  J.,  with  reference  to 
this  didtum,  as  some  justification  of  the  attempt  in  the  text  to  criticise  the  judg- 
ment of  the  Court  of  Appeal  in  Sottomayor  y.  De  Barros :  ^'  It  is  of  course  com« 
I>etent  to  the  Court  of  Appeal  to  lay  down  a  principle  which,  if  it  formed  the  basis 
of  a  judgment  of  that  Court,  must,  unless  it  should  be  disclaimed  by  the  House  of 
Lords,  be  binding  in  all  future  cases.  But  I  trust  that  I  may  be  permitted  without 
disrespect  to  say  that  the  doctrine  thus  laid  down  has  not  hitherto  been  *well 
recognised/  On  the  contrary,  it  appears  to  me  to  be  a  novel  principle,  for  which, 
up  to  the  present  time,  there  has  been  no  English  authority.  What  authority  there 
\%  se^ms  tQ  me  to  be  the  other  way  "  :  Sottiymayor  v.  De  Barros  (2),  5  P.  D.  zoo. 
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law  they  do  intend  to  return  to  the  man's  origmal  domicil  or  pabt  hi. 
home.  It  being,  therefore,  clear  that  the  country  of  the  matri-  J^' 
monial  domicil  must  be  taken  as  the  place  where  the  man  and  Cap.  viii. 
woman  intend  to  spend  their  married  life,  it  follows  that  the  capacity  to 
law  of  that  country,  and  of  no  other,  is  the  law  to  which  the  ccmtraet, 
validity,  legality,  or  morality  of  their  marriage  is  a  matter  of 
concem.(a)  It  is  true  that  this  argument,  if  stretched,  would 
almost  go  to  the  length  of  excluding  the  law  of  the  place  of 
celebration  with  respect  to  the  forms  and  solemnities  of  the 
ceremony ;  but  it  will  be  shown  hereafter  {h)  that  these  matters 
are  universally  referred  to  the  lex  loci  celebrationis,  for  the  pur- 
pose, if  for  no  other,  of  securing  that  the  formalities  necessary 
to  bind  the  parties  shall  be  duly  performed  in  the  sight  of  the 
only  law  which  has  at  the  moment  of  celebration  the  right  to 
control  them.  Further,  all  that  the  principle  of  the  interest  of 
the  law  of  the  matrimonial  domicil  is  cited  for  here,  is  to  show 
that  there  is  -at  any  rate  one  important  distinction  between  the 
considerations  applicable  to  the  so-called  contract  of  marriage, 
and  a  contract  in  the  ordinary  commercial  sense.  The  only 
marriage  contract  which  belongs  to  this  latter  class  is  the 
marriage  contract  by  which  husband  and  wife  dispose  of  their 
rights  in  each  other's  property,  a  subject  which  has  already  been 
treated  of.(c)  And  there  is  another  distinction  between  con- 
tracts of  commerce  and  contracts  of  marriage,  closely  connected 
with  the  former  one,  and  arising  out  of  it.  It  is  true  that 
husband  and  wife  enter  mto  an  agreement,  just  as  vendor  and 
purchaser  do,  by  which  they  mutually  bind  themselves  to  do 
something  in  consideration  of  the  mutual  promises  then  made, 
but  there  the  analogy  ends.  The  fulfilment  or  non-fulfilment 
of  the  promise  of  vendor  and  purchaser,  for  example,  is  a  matter 
which  is  of  no  public  interest  whatever ;  and  that  either  party, 
on  making  default,  should  plead  such  defences  as  infancy  or 
the  Statute  of  Limitations  is  an  evil  by  which  no  one  is  legally 
or  even  morally  wronged  but  the  other  party  to  the  agreement. 
The  public,  or  society  (by  whichever  name  the  same  thing  is 
called),  suffers  no  injury  at  all,  except  in  the  sense  that  an 
injury  to  the  individual  is  an  ii\jury  to  the  State,  and  is  there- 
fore prevented,  as  far  as  possible,  by  the  law.  On  the  other 
hand,  it  is  of  the  greatest  moral  and  social  importance  to  the 
public  interests  of  every  country,  for  reasons  which  need  not 
be  specified,  that  those  persons  who  live  together  within  its 

(a)  "  Locus  matrimonii  contract!  non  tarn  is  est,  ubi  contractus  nuptialis  initus 
est,  quam  in  quo  contrahentes  matrimonium  exercere  voluerunt." — Huber,  Confl. 
Leg.  i.  tit  3,  s.  lo.  (V)  Infra,  p.  371.  (0)  Ante,  p.  332. 
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J'ART  III.   'limits  in  what  they  call  matrimony,  should  be  married  in  fact. 

'       It  cannot  be  said  that  the  breach  or  repudiation  of  a  contract 

Cap.  yiii.  within  a  town  is  a  social  or  public  evil  in  at  all  the  same  sense 
Capacity  to  ^^at  the  illegitimate  connection  of  the  sexes  is  so ;  and,  at  any 
contract,,  rate,  the  breach  of  a  contract  is  no  more  a  public  evil  in  the 
place  where  it  is  broken  than  in  the  place  where  it  was  made, 
in  the  frequent  cases  where  the  contracting  parties  are  not  both 
resident  or  even  present  in  the  place  of  performance.  The 
ccrowning  anomaly  which  results  from  the  attempt  to  r^ard 
marriage  as  a  contract  in  the  legal  sense  of  the  term  is  to  be 
•found  in  the  fact  that  it  is  a  contract,  if  a  contract  at  all,  for 
.the  breach  of  which  no  action  can  lie,  and  no  damages  be 
frecovered.(a) 

The  considerations  urged  above  are  perhaps  the  most  obvious 
reasons  why  the  principles  which  the  Court  of.  Appeal  have 
decided  in  SottoToayor  v.  De  Barras{b)  are  proper  to  decide  the 
'question  of  the  capacity  of  the  parties  to  a  marriage,  should 
,not  be  extended,  as  some  passages  of  the  judgment  in  that  case 
seem  to  imply  they  might  be,  to  the  question  of  the  capacity 
of  the  parties  to  a  commercial  contract.     What  the  capacity 
to  marry,  or  to  marry  a  particular  person,  really  is,  will  be  best 
seen  by  reviewing  the  decisions  on  the  subject,  of  which  Sotto- 
■mayor  v.  De  Barros  is  the  last. 
Capacity  to         The  first  case  of  any  importance  in  which  the  question  of 
^Ruding^^  the  Capacity  of  the  parties  to  a  marriage  appears  to  have  arisen 
Smith,  in  an  English  court  was  that  of  Rudiiig  .v.  SmithXc)  argued  in 

the  Consistory  Court  of  London  before  Lord  Stowell  in  1821. 
The  marriage  in  this  case  had  been  celebrated  at  the  Cape  of 
Good  Hope,  by  the  chaplain  of  the  British  forces  then  in  occupa- 
tion of  the  colouy,  between  British  subjects,  whose  domicil 
must  be  assumed  to  have  been  British  also.  The  Dutch  law 
at  that  time  was  the  only  established  law  in  the  colony,  and 
its  continuance  had  been  formally  sanctioned,  so  far  as  the 
inhabitants  were  concerned,  by  the  capitulation.  Two  objec- 
tions were  taken  to  the  marriage,  though  scarcely  distinguished 
in  the  argument — first,  that  the  mere  formalities  required  by 
the  Dutch  law  as  the  lex  loci  celebrcUianis  had  not  been  com- 
plied with ;  and,. secondly,  that  the  parties  were  not,  according 
to  the  same  law,  of  an  age  at  which  a  marriage  could  be  con- 
tracted at  all  without  the  consent  of  parents  and  guardians, 
which  had  not  been  obtained  Lord  Stowell  held  that  the 
English  law  was  to  prevail  on  both  points,  on  the  exceptional 

.    (a)  The  breach  of  a  promise  to  marry  is  obviously  a  different  thing, 
(ft)  L.  R,  3  P.  D.  I.  (c)  2  B&g^  Cons.  371.. 
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ground  that  the  country  was  under  British  legal  dominion  PabtIII. 

except  so  far  as  the  capitulation  sanctioned  the  continuance  of  _^' 

certain  privileges  to  the  conquered,  and  that  the  marriage  in  cap.  viii. 


question  had  been  celebrated  between  British  subjects  with  the  Oapadtyto 
countenance  of  British  authority  and  British  ministration.  It  ^^f^^^^* 
onay  almost  be  said  that  Lord  Sto well's  judgment  amounted  to 
a  decision  that  under  the  peculiar  circumstances  of  the  case,(a) 
and  between  those  parties,  the  lex  loci  was  British,  and  therefore 
coincided  with  the  lex  domicilii.  But  the  second  question,  being 
almost  identical  with  that  which  arose  in  Simonin  v.  MaUlac 
forty  years  later,  would  have  raised,  if  the  lex  loci  for  those 
parties  had  been  held  to  be  Dutch,  a  direct  conflict  between 
the  lex  loci  and  the  lex  domicilii  on  the  question  of  capacity ; 
and  it  is  therefore  interesting  to  see  how  Lord  Stowell  treated 
it  by  anticipation.  Assuming  a  case  of  a  marriage  in  Holland 
between  British  subjects  domiciled  in  England,  he  asks  whether 
an  English  Court  would  hold  it  void  because  the  Dutch  law 
referred  to  above  imposed  on  the  parties  an  incapacity  to  enter 
into  it?  and  intimates  a  clear  opinion  that  the  requirements 
of  the  Dutch  law  would  not  in  such  a  case  be  deferred  to  here.(&) 
It  is  nevertheless  plain  that  the  two  questions  of  the  formalities 
of  ^celebration  and  the  capacity  to  celebrate  were  not  at  that 
stage  of  his  decision  clearly  separated  in  his  mind,  inasmuch 
as,  after  referring  to  the  cases  decided  on  the  mode  of  celebra- 
tion, he  expressly  guards  himself  against  being  supposed  to 
accept  Huber's  doctrine  as  to  personal  capacity  impressed  once 
for  all  by  the  domiciliary  law.  '*  I  do  not  mean  to  say  that 
Huber  is  correct  in  lajdng  down  as  universally  true,  that  'j)er- 
sonales  qiialitates,  aJicui  in  certo  loco  jure  impressas,  uhique  circum^ 
ferri,  et  personam  comitari* — that  being  of  age  in  his  own 
jcountry,  a  man  is  of  age  in  every  other  country,  be  the  law  of 
majority  in  that  country  what  it  may."  It  can  hardly  be 
doubted  that  what  the  Court  of  Appeal  in  Sottomayor  v.  De 
Barros{b)  declared  to  be  a  "  well-recognised  principle  of  law  " 
.with  regard  to  capacity,  was  npt  recognised  as  established  by 
Lord  Stowell  in  1821. 

In  Conway  v.  Beadeyic)  (i  831)  it  was  decided,  according  to  Omwayv, 
the  head-note,  that  the  lex  loci  contractvs  will  not  prevail  when  •^^^• 
either  of  the  contracting  parties  is  under  a  legal  incapacity  by 
the  law  of  the  domicil.     Dr.  Lushington,  in  his  judgment,(f£) 
confined  himself  to  the  case  of  the  same  domicil  being  com- 
jnon  to  both  man  and  woman,  and  no  Ught  is  therefore  to  be 

>  •  » 

(a)'  Vide  2  Hagg.  Cons.  390.  (J)  At  p.  389. 

(c)  L.  B.  3  P.  D.  I.  '  W  3  Hagg.  Eccl.  639. 
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Pabt  III.    gathered  from  his  decision  upon  the  question,  as   to  which 
^^'       there  is  obviously  room  for  argument,  whether  the  law  of  the 

Cap.  VIII.  husband's  domicil  would  be  followed  in  opposition  to  that  of 
the  wife,  in  a  case  (for  example)  where  her  law  forbade,  and 
his  permitted,  the  marriage,  or  vice  xersd.  In  comparing  the 
personal  capacity  or  incapacity  to  marry  to  the  statiis  of  legiti-- 
macy  which  was  so  fully  discussed  in  Doe  d.  Birtivhistle  v- 
Vardill,(a)  Dr.  Lushington  undoubtedly  went  far  towards  laying 
the  foundation  of  the  decision  in  Sottomayor  v.  De  Barros,  It 
should  nevertheless  be  remembered  that  the  "  capacity  to- 
marry,"  which  was  in  question  in  Conway  v.  Beadey,  was  simply 
dependent  upon  the  answer  to  be  given  to  the  inquiry  whether 
the  husband  was  or  was  not  already  married  at  the  time  of 
the  marriage  which  it  was  sought  to  annul ;  and  it  was  con- 
ceded that  he  was  already  married  at  that  time,  unless  a 
Scotch  divorce  was  to  be  held,  in  the  eyes  of  the  English  law, 
competent  to  dissolve  a  marriage  previously  celebrated  in 
England.(6) 

Neither  of  the  above  cases  appears  to  have  been  cited  in  the 
case  of  Sinonin  v.  MaillacXc)  and  the  question  of  the  conflict 
between  the  lex  loci  and  the  lex  domicilii  as  to  capacity  was- 
there  treated  by  Sir  Cresswell  Cresswell  almost,  if  not  quite,  as 
a  case  of  the  first  impression.  The  marriage  which  it  was- 
there  sought  to  dissolve  was  one  celebrated  in  England  between 
French  subjects  domiciled  in  France,  without  the  formal  con- 
sents required  at  their  respective  ages  by  French  law.  In  the 
judgment  deUvered  after  deliberation  there  is  again  authority 
directly  opposed  to  the  dictum  of  the  Court  of  Appeal  in  SoUo^ 
mayor  v.  De  Barros,{d)  that  it  is  a  **  well-recognised  principle  of 
law  that  the  question  of  personal  capacity  to  enter  into  any 
contract,  is  to  be  decided  by  the  law  of  domicil."  Sir  Cress- 
well Cresswell  certainly  did  not  recognise  it  in  i860,  as  he 
says,  '*  In  general,  the  personal  competency  or  incompetency  of  ind%^ 
viduals  to  contract  has  been  held  to  depend  upon  the  lata  of  the 
place  where  the  contract  vjos  m/ide.  But  it  was  and  is  contended 
that  such  rule  does  not  extend  to  contracts  of  marriage,  and 
that  parties  are  with  reference  to  them  bound  by  the  law  of' 
their  domicil.  This  question,  of  so  much  importance  in  all 
civilised  communities,  has  been  largely  discussed  by  jurists  of 
all  nations,  but  they  all  apply  their  observations  to  contro- 
versies arising,  not  in  the  countries  where  the  marriage  was- 

(a)  5  B.  &  c.  438. 

(V)  Lolley^B  Case^  Buss.  &  By.  237 ;  McCarthy  y.  Decaix^  2  Buss.  &  My.  614  ;^ 
Warrender  v.  Wajn^ender^  2  CI.  &  F.  550  ;  and  mpra^  p.  85. 
(c)  2  Sw.  and  Tr.  67.  (rf)  L.  B.  3  P.  D.  i. 
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celebrated,  but  in  other  countries  where  it  is  brought  in  dis-  Pabt  III. 

.                                                 ...  Acts 

pute,  and  of  which  the  parties  were  domiciled  subjects."(«)       ' 

The  conclusion  which  Sir  Cresswell  Cresswell  came  to,  after  Cai?.  vill. 


examining  such  authorities  as  were  cited  before  him,  was  that   Capacity  to 
the  lex  loci  must  prevail  in  this  as  in  other  cases  of  contract,     contract, 
and  that  the   fact  that  the  parties  were  forbidden  by  their 
domiciliary  law  to  marry  without  the  consent  of  certain  other 
persons  afforded  no  ground  for  a  decree  of  nullity. 

Following  almost  immediately  upon  the  case  last  referred 
to  came  that  of  Brook  v.  BrookXh)  which  was  carried  to  the  Brook  v. 
House  of  Lords  in  1861,  and  gave  rise  to  a  discussion  by  the  ^^  ' 
highest  legal  authority  of  the  question  now  under  considera- 
tion. The  marriage  in  that  case  was  that  of  a  widower  with 
his  deceased  wife's  sister,  both  the  parties  being  domiciled  in 
England,  but  having  gone  to  Denmark  for  the  purposes  of  the 
ceremony.  Such  marriages  are  prohibited  by  English  law 
(5  &  6  Will.  IV.  c.  54),(c)  but  are  valid  by  the  law  of  Denmark. 
It  was  held  by  the  House  of  Lords  that  on  such  a  matter  the 
law  of  the  domicil  must  prevail,  and  that  the  marriage  was  void. 
The  judgment  of  Lord  Campbell  (Lord  Chancellor)  was  put 
upon  the  ground  that  the  essentials  of  a  marriage  contract  were 
to  be  regulated  by  the  lex  domicilii,  the  fonvis  by  the  lex  loci. 
The  question  arises  upon  this,  whether  the  capacity  or  in- 
capacity to  marry  is  to  be  regarded  as  a  form  or  an  essential.' 
It  will  be  further  necessary  to  seek  for  a  definition  of  capacity, 
that  it  may  be  seen  whether  the  emplojrment  of  that  term  in 
Sottomayor  v.  De  Barros  was  strictly  correct  or  not  in  a  logical 
sense. 

Capacity  is  obviously  in  theory  a  quality — one  of  those 
qucUitcUes  personales  impressoB  of  which  Huber  speaks— and  may 
be  taken  as  equivalent  to  a  legal  power  of  doing  an  act  which 
can  admittedly  be  done  by  some  persons.  If  the  act  to  which 
the  capacity  is  referred  cannot  legally  be  done  at  all,  it  is  a 
misuse  of  words  to  speak  of  a  legal  capacity  or  incapacity  to 
do  it.  Speaking  m  this  strict  sense,  capacity  is  only  remark- 
able  by  its  absence — it  is  invariably  some  incapacity  that 
characterises  the  exceptional  case  of  which  the  law  is  called 
upon  to  take  notice.  Full  capacity,  in  short,  is  the  ordinary 
status  or  condition  of  mankind,  which  can  never  give  rise  to 

(a)  See  Scrimshire  y.  Seriniikire,  2  Ck>ns.  395 ;  Middleton  v.  Janrerin,  2  Cons. 
437 ;  Chmpton  v.  Beareroft^  2  Cons.  444,  cited  by  Sir  Cresewell  Cresswell  in  his 
judgment. 

(h\  0  H.  L.  C.  193. 

(0)  Previously  to  this  statute  marrlagea  of  persons  within  the  prohibited  degrees 
of  affinity  were  voidable  only. 
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PAET  III.    criticism  or  remark ;  and  the  only(a)  logical  incapacities  which 
^^^*       exist  in  English  law  are  those  occasioned  by  infancy  and  in- 
cap.  VIII.    sanity.     A  law  which  purports  to  impose  a  genial  incapacity 
CavacUy  to    ^^^  ^^^  imposc  an  incapacity  at   all ;  it   simply  prohibits  an 
contract,     act.     No  man  can  marry  his  deceased  wife's  sister  by  English 
law,  and  therefore  no  man  can  properly  be  said  to  be  under  an 
incapacity  to  do  so.     It  is  remarkable  that,  in  accordance  with 
this  view,  the  word  "  capacity  "  does  not  actually  occur  through- 
out the  whole  of  Lord  Campbell's  judgment  in  Brook  v.  Brook, 
though  it  was  made  the  foundation-stone  of  the  decision  of  the 
Court  of  Appeal  in  Sottomayor  v.  De  Barros.(b) 

Leaving  out  of  consideration,  therefore,  for  the  present,  the 
word  "capacity,"  it  will  be  well  to  consider  what  are  the 
esseTUials  of  the  marriage  contract  to  which  the  judgments  in 
Brook  V.  Brook  referred.  It  will  be  seen  on  an  examination 
of  that  case  that  the  only  ''  essential "  alluded  to  was  the 
relation  to  each  other  of  the  parties  to  the  marriage,  and  the 
decision  of  the  House  of  Lords  amounted  simply  to  this,  that 
the  law  of  the  domicil  is  the  proper  law  to  say  whether  the 
relation  beUveen  the  suggested  husband  and  wife  is  such  that  a 
marriage  between  them  can  be  permitted  or  recognised.  If 
the  domiciliary  law  holds  that  a  marriage  between  persons  so 
connected  is  incestuous  or  in  any  other  way  unlawful,  the  law 
of  every  other  country  is  bound  to  accept  its  decision  with 
regard  to  all  persons  whose  domicil  renders  them  subject  to 
it.(c)  This  is  the  decision  in  Brook  v.  Brook,  but  it  must  not 
be  strained  to  extend  to  cases  which  it  does  not  naturally 
cover.  The  domiciliary  law  must  absolutely  forbid  such  mar- 
riage, not  merely  place  an  impediment  in  the  way  of  its  being 
contracted.  To  say,  for  example,  as  in  Sinonin  v.  Maillac,(d) 
that  parties  under  a  certain  age  shall  not  marry  without  the 
consent  of  certain  other  people,  is  neither  to  define  a  natural 
incapacity  (as  is  done  by  a  law  which  fixes  a  given  age  as  the 
period  of  infancy  for  its  subjects),  nor  to  declare  that  a  parti- 
cular sort  of  marriage  is  incestuous  or  unlawful.  It  is 
merely  the  addition  of  a  ceremonial  form,  the  construction  of 
an  artificial  impediment.  On  the  other  hand,  where  the  law 
of  the  domicil  forbids  a  marriage  between  first  cousins,  as  in 
Sottomayor  v.  De  Barros,  and  declares  such  to  be  absolutely 

(a)  Since  the  abolition  of  slayery.    The  gtatus  of  a  slave  formerly  inyolved 
incapaeities  in  the  strictest  sense  of  the  word. 

(b)  L.  R.  3  P.  D.  I. 

(c)  Inasmuch  as  the  wife*8  domicil  becomes  the  husband's  upon  the  marriage,  it- 
is  the  law  of  his  domicil,  not  hers,  which  must  in  all  cases  be  looked  to.  This 
appears  a  necessary  conclusion,  but  there  is  no  express  decision  :  ride  sttpra^  p.  36a 

(d)  2  Sw.  &  Tr.  67. 
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unlawAil,  that  amounts  to  a  prohibition  against  the  contract-     Pabt  hi. 
ing  of  such  a  marriage  at  all,  and  is  a  very  different  thing       ^^' 
from   a  direction  as  to  the  manner  in  which  it  may  be  con-    Oap.  viii. 
tracted   effectually.     The  laws  of  other  countries  are  bound    capacity  to 
to  recognise  a  prohibition  addressed  by  a  domiciliary  law  to     contract, 
its  own  subjects,  but  not  to  follow  its  directions  for  perform- 
ance.     It  may  be  added,  that  this  distinction  is  not  affected 
by  the  fact  that  in  Sottomayor  v.  De  Barros  the  Portuguese  law 
would  have  consented  to  its  own  effacement  if  a  dispensation 
from  the  Pope  had  been  obtained.     Dispensation  with  a  law 
is  in  principle  a  very  different  thing  from  compliance  with  its 
directions,  though  in  practice  the  effect  of  the  two  may  some- 
times be  similar.     In  such  a  case  as  Sottomayor  v.  De  Barros, 
the  law  of  Portugal  does  not  say  that,  when  first  cousins  wish 
to  intermarry,  they  shall  obtain   the  written   consent  of  the 
Pope  to  their  doing  so.     It  says  they  shall  not  marry  at  all, 
and  such  a  prohibition  by  a  domiciliary  law  is  not  the  less 
complete,  as  far  as  other  tribunals  are  concerned,  because  the 
same   domiciliary   law,   under   certain  circumstances,    allows 
itself  to  be  dispensed  with, 

The  distinction  which  it  has  been  attempted  in  the  pre-  Steele  v. 
ceding  paragraph  to  draw  between  a  prohibition  of  an  act,  ''  ^  ' 
and  a  direction  as  to  the  manner  in  which  it  must  be 
performed,  is  supported  by  the  Irish  decision  of  Steele  v. 
Braddell,(a)  referred  to  with  approval  by  Lord  Campbell  in 
Brook  V.  Brook.  By  the  Irish  Marriage  Act  (9  Greo.  II.  c.  11) 
it  is  enacted  that  all  marriages,  when  either  of  the  parties  is 
under  the  age  of  twenty-one,  contracted  without  the  con- 
sent of  the  father  or  guardian,  shall  be  absolutely  null  and 
void  to  all  intents  and  purposes.  In  Steele  v.  Braddell  the' 
marriage  was  celebrated  in  Scotland,  and  the  husband,  & 
minor,  had  not  obtained  the  required  consent.  A  suit  was- 
thereupon  brought  without  success  by  his  guardian  in  the^ 
Irish  court  to  annul  the  marriage,  on  the  ground  that  the^ 
statute  created  a  personal  incapacity  in  its  domiciled  subjects 
to  contract  marriage  while  minors,  in  any  place,  without  the 
consent  stipulated  for  in  the  enactment.  "  This,"  says  Lord 
Campbell,(^)  ''  was  a  marriage  between  parties,  who  with  the 
consent  of  parents  and  guardians  might  have  contracted  a- 
valid  marriage  according  to  the  law  of  the  country  of  the 
husband's  domicil,  and  the  mode  of  celebrating  the  marriage 
was  to  be  according  to  the  law  of  the  country  in  which  it 

(a)  Milw.  Eccl.Rep^CIr.)  p.  i.  (b)  Brooh  v^BrovkrgB.,  L.  C.  215.. 
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pabt  III.    was  celebrated.     But  if  the  union  between  these  parties  had 
^^'      been  prohibited  by  the  law  of  Ireland  as  '  contrary  to  the  law 

Cap.  VIII.    of  God/  undoubtedly  the  marriage  would  have  been  dissolved. 

Capacity  to   ^^*  Radcliff  expressly  says  that  it   cannot  be  disputed  that 

contract.      eYQvy  State  has  the  right  and  power  to  enact  that  every  con- 
'  tract  made  by  one  or  more  of  its  subjects  shall  be  judged  of, 

and  its  validity  decided,  according  to  its  own  enactments,  and 
not   according  to  the  laws  of   the   country  wherein  it  was 
formed."     (How  far  this  latter  dictum  may  be  regarded  as 
applicable  to  contracts  in  the  ordinary  sense  of  the  word  has 
been  considered  above.(a) )     On  the  same  principle  it  is  clear 
that   the  provisions  of  the  English  Marriage  Act  (26  Geo.  II. 
c.  33)>  as  to   the  previous  consents  required  to  render  the 
marriage   of  minors  valid,  were  not  intended   to    apply   to 
marriages  celebrated  out    of    England,  any  more   than    the 
other  provisions  in  that  Act  as  to  the  necessity  for  banns  or 
licence.     The  Act,  in  Lord  Campbell's  words,  did  not  touch 
the  essentials  of  the  contract,  or  prohibit  any  marriage  which 
was  before  lawful     It  dealt  with  formalities  and  celebration 
alone.(J)    There  is,  it  is  true,  one  description  of  prohibition 
of  marriage  absolutely  which  is  conceivable,  and  would  amount, 
did  it  exist,  to  an  assumption  by  the  law  to  create  an  incapacity 
in  the  proper  sense.     It  has  been  suggested  that  the  effect 
of   attainder    is    to    incapacitate    the    attainted   person  from 
contracting  a  valid  marriage  at  all ;  but  however  the  law  of 
some    foreign   countries    may  regard  the  attainder  of    their 
subjects,  it  has  been  decided,  first,  that  attainder  by  English 
law  does  not  create  even  an  incapacity  to  marry  in  England ; 
and,  secondly,  that  even  if  it  did  so,  it  would  not,  except  by 
express  enactment  to  that  effect,  claim  any  extra-territorial 
effect,  so  as  to   prohibit  the  marriage  of  the  attainted  person 
abroad.(c)     It  is  quite  clear  that  whatever  claim   might  be 
made  by  the  law  of   a  particular  country  in    this   respect, 
it    could  be  entitled  to  no  international  or    extra-territorial 
recognition  whatever,  on   the  double   ground    that    political 
offences  are  ignored  altogether  in  non-domestic  tribunals,  and 
that  a  law  which  imposed  an  absolute  incapacity  to  marry 
at  all  must  be  opposed  to  the  public  policy  of  every  civilised 
community. 

The  examination  of  the  foregoing  cases  on  the  question 
of  the  capacity  to  contract  a  marriage,  taken  in  conjunction 
with  the  authorities  cited  above  (d)  as  to  the  capacity  to  contract 

(a)  Ante,  pp.  358,  359.  (J)  Brook  v.  Brook,  9  H.  Is,  C.  215. 

Qb)  Kynnaird  v.  Leslie,  L.  B.  i  C.  P.  389.  (<Q  Ante,  pp.  73,  358. 
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in  a  commercial  sense,  shows,  it  is  submitted,  that  the  decision    pabt  ill. 
of  the  Court  of  Appeal  in  Sottomayor  v.  De  Barros  (a)  accorded       ^^' 
in    substance    with    the    authority   of    precedents,   but    was   Cap.  viii. 
expressed   in    terms   not  warranted   by  that  authority,    and   capaeUy  to 
involved  dicta   directly  opposed  to  it.     **  None  of  the   cases    contract, 
cited,"  said  Lord  Campbell  in  Brook  v.  Brookj(b)  "  can  show  the  capacity  for 
vaUdity  of  a  marriage  which  the  law  of  the  domicil  of  the  <^^^^^  contract, 
parties  condemns  as  incestuous,  and  which  could  not,  by  any 
forms  or  consents,  have  been  rendered  valid  in  the  country  in 
which  the  parties  were  domiciled."     It  is  submitted  that  that 
is  the  only  principle  upon  which  Sottomayor  v.  De  Barros  should 
have  been  decided. 

The  doctrine  of  the  prevalence  of  the  lex  domicilii  has, 
however,  been  extended,  since  Sottomayor  v.  De  Barros  was 
decided,  to  the  capacity  of  the  spouses  to  contract  with 
respect  to  their  movable  property.(c)  It  will  be  seen  by 
referring  to  the  earlier  portion  of  this  treatise,  where  the 
general  subject  of  capacity  is  discussed,  that  there  are  reasons 
for  referring  all  questions  arising  on  marriage  to  the  law  of 
the  domicil ;  and  that  the  question  of  capacity  to  enter  into 
an  ordinary  mercantile  contract  has  not  directly  arisen  since 
Lord  Eldon  ruled  in  favour  of  the  lex  lod  in  i8oo.(rf)  It  has 
been  already  pointed  out  that  in  Cooper  v.  Cooper,  where  Lord 
Halsbury  expressed  an  opinion  in  favour  of  the  lex  domicilii, 
there  was  no  conflict  between  that  law  and  the  lex  loci,  the 
contract  having  been  entered  into  in  the  country  of  the 
domicil ;  and  that  the  point  was  expressly  left  open  by  Lords 
Macnaghten  and  Watson  (antCj  chap.  iii.  p.  48). 

The  prohibitions  of  the  Royal  Marriage  Act  have  been  before  Royai 
aUuded  to,  and,  inasmuch  as  they  forbid  certain  marriages  JJ^^f  "*' 
without  the  previous  consent  of  the  reigning  Sovereign  under 
the  Great  Seal,  clearly  ought  in  principle  to  be  regarded  as 
only  imposing  an  additional  formaUty,  which  the  law  of 
another  country  would  not  be  justified  in  requiring  when  the 
marriage  was  celebrated  within  its  jurisdiction.  So  far  as  the 
laws  of  foreign  States  are  concerned,  there  is  no  difference  in 
theory  between  the  consent  of  a  parent  or  guardian,  and  the 
consent  of  the  reigning  Sovereign  under  the  Great  Seal. 
But  so  far  as  the  law  of  England  is  concerned,  it  is  clearly 
competent  for  it  to  say  that  it  will  regard  certain  marriages 
as  invalid,  wherever  celebrated.     It  cannot  compel,  or  even 

(a)  L.  R.  3  P.  D.  I.  (ft)  9  H.  L.  C.  218. 

(e)  lie  Cooke's  Trusts,  56  L.  J.  Ch.  637.     Qf.  Cooper  v.  Cooper,  13  App,  Cas.  88, 
108. 
{d)  Male  y.  Roberts,  3  Esp.  163.    See  ante,  chap.  iii.  p.  73,  seq, 

2a 
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pabt  III.  expect,  other  States  to  adopt  its  view,  but  it  can  and  does 
1^^'       assert  its  own  intention  to  take  it.     It  can,  that  is,  and  does 

Cap.  viiT.  impose  a  personal  incapacity  on  the  members  of  the  royal 
Capacity  to   family,  by  declaring  that  it  will  act  upon  the  supposition  that 

contract,  such  an  incapacity  has  been  imposed.  In  accordance  with 
this  view  the  House  of  Lords  decided  in  the  Sussex  Peerage 
Case  (a)  that  the  provisions  of  the  Royal  Marriage  Act  extended 
to  marriages  celebrated  out  of  England,  and  that  the  law 
would  not  allow  its  object  and  intention  to  be  defeated.  It 
is  noteworthy  that  in  the  opinion  of  the  judge  in  that  case 
the  same  distinction  is  drawn  between  the  essentials  and 
the  formalities  of  a  marriage  contract,  the  prohibitive  and 
the  directory  part  of  the  enactment,  that  has  already  been 
shown  to  be  deducible  from  Brook  v.  Brook  (b)  and  its  cognate 
cases. 

SUMMARY. 

CAPACITY   TO    CONTRACT. 

p.  359.  The   capacity  to   enter   into   the  contract  of  marriage   is 

governed  by  the  lex  domicilii. 

p.  369.  The  capacity  to  .  enter  into   a  matrimonial  contract  as  to 

movable  property  is  governed  by  the  same  law. 

p-  359»  »^Q'  The  language  of  the  cases  establishing  the  two  former  pro- 

positions is  large  enough  to  include  cases  of  capacity  to  enter 
into  a  mercantile  contract;  but  the  older  authorities  are  in 
favour  of  the  lex  loci,  and  the  question  has  not  arisen  in  recent 
years. 

p.  361.  In  the  contract  of  marriage,  the  question,  strictly  speaking, 

is  generally  not  one  of  the  capacity  or  incapacity  of  the  parties, 
but  of  the  legality  or  illegality  of  the  marriage. 

pp-  364-367.  The  law  of  the  matrimonial  domicil  is  the  proper  law  to 
decide  whether  the  marriage  can,  by  the  use  of  any  forms, 
ceremonies,  or  preliminaries,  be  effected. 

The  law  of  the  place  of  celebration  is  the  proper  law 
to  decide  what  forms,  ceremonies,  or  preliminaries  shall  be 
employed. 

If  the  law  of  the  matrimonial  domicil  is  such  that  the  mar- 
riage cannot  be  effected  by  obeying  its  directions,  but  can  be 
effected  by  obtaining  a  dispensation  from  its  prohibitions,  the 
marriage  cannot,  in  the  absence  of  such  dispensation,  be 
legalised  by  the  law  of  the  place  of  celebration. 

(a)  II  01.  &  F.  85;  and  see  ante,  p.  83.  (ft)  9  H.  L.  C.  193. 
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The   law    of   any   country   may,   and   the   English    Royal    P-^tIII. 

Marriage  Act  does,  not  only  prohibit   certain  persons  from       

contracting  marriage  in  England  except   on  prescribed  con-    Cap,  viii. 
ditions,  but  refuses  to  recognise  any  marriage  contracted  by   Capacity  to 
such  persons  elsewhere  when  those  conditions  have  not  been    *^^^^^^' 
complied  with.  p.  369. 

(b)  Formalities  and  Legality  of  the  Contra/^. 

The  capacity  of  the  parties  to  a  contract  having  thus  been  Fonns  of 
determined,  the  question  next  arises,  by  what  law  the  forma-  ^/^*"~ 
lities  and  ceremonies  of  the  contract  are  to  be  regulated.  It 
has  been  already  shown  that  the  rule  with  respect  to  the  con- 
tract of  marriage  is  that  the  forms  must  depend  upon  the 
lex  loci  celebrationis  alone  ;(a)  and  it  is  undoubted  that  this  is 
only  a  consequence  of  the  general  principle  which  applies  to 
contracts  generally,  of  whatever  nature  and  wheresoever  cele- 
brated. The  formalities  and  ceremonies  which  the  law  of  the 
place  of  celebration  demands  for  the  constitution  of  a  contract 
are  to  be  tested  by  that  law  alone  ;  and  if  they  satisfy  it,  no 
other  law  has  a  right  to  demand  more,  or,  in  the  other  event, 
to  accept  less.(&)  So  far  as  regards  the  formalities  of  con- 
tracts, the  maxim  of  the  civil  law,  " locus  regit  actum"  is,  with 
one  exception,  more  apparent  than  real  (the  transfer  of  immov- 
ables (c)  ),  adopted  by  the  law  of  England.  The  point  where 
a  conflict  of  law  does  nevertheless  arise  is  the  distinction 
between  the  requisite  formalities  of  celebration  and  the 
requisite  proof  that  the  contract  was  duly  celebrated,  between 
the  creation  of  the  obligation  and  the  evidence  of  its  exist- 
ence, between  the  origin  of  the  liability  under  the  lex  loci 
and  the  procedure  required  for  the  remedy  by  the  lex  fori. 
This  conflict  was  well  indicated  in  Huber  v.  Steiiier{d)  by 
Tindal,  C.J. :  "  The  distinction  between  that  part  of  the  law 
of  the  foreign  country,  where  a  personal  contract  is  made, 
which  is  adopted,  and  that  which  is  not  adopted  by  our 
English  Courts  of  law,  is  well  known  and  established;  viz., 
that  so  much  of  the  law  as  affects  the  rights  and  merits  of 
the  contract,  all  that  relates  ad  litis  decisionem,{e)  is  adopted 


8 


\a)  AiUe^  p.  98 ;  Brook  v.  BrooJty  9  H.  L.  C.  193. 

fi)  Benham  v.  Marningtan,  3  C.  B.  133 ;  Burge,  For.  Law,  vol.  i.  p.  29 ;  Story, 
Conflict  of  Laws,  §§  260,  262 ;  Leroux  v.  Bromn,  12  C.  B.  801 ;  Wa7*r&nden  v. 
Wdrrenden^  9  Bligh.  1 10,  per  Lord  Brougham.  See  as  to  bills  of  exchange,  sect. 
72  of  45  &  46  Vict.  c.  61. 

(c)  Ante,  p.  213;  infra,  p.  376. 

(d)  2  Scott,  326. 

(e)  Vide  Bartolus,  Comm.  Cod.  I.  i.  i. 
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Part  III.  from   the   foreign  country ;  so  much  of  the  law  as  affects  the 

_^*  remedy  only,  all  that  relates  ad  litis  ordinationem,  is  taken  from 

Cap.  VIII.  the   lex  fori  of  that   country  where  the   action  is  brought." 

Contract—  The  principles  here  acknowledged  are  also  clearly  laid  down 

FormalitUn.  in  British  Linen   Company    v.   Drumfnond,(a)   De    Gla    Vega  v. 

Essentials  Vianna,(b)    and    Do7i    v.   Lipprnan,(c)    overruling    an    older 

and  remedy— ^Q^igiQjj   in   which  a  contrary  view   appears   to    have   been 

distinction  ,         ^  ,x       ▼  i         /.  i  i    i  ^  i     -i- 

between.  taken.(rf)  It  may  therefore  be  regarded  as  beyond  dispute 
that  whatever  relates  to  the  enforcement  of  the  remedy 
sought  must  be  determined  by  the  lex  fori,  the  law  of  the 
country  to  the  tribunals  of  which  the  appeal  is  made.  But 
when  a  law,  like  the  EngUsh  Statute  of  Frauds,  makes  a 
particular  species  of  evidence  necessary  to  establish  the  con- 
stitution of  the  contract  which  was  not  foreseen  or  required 
by  the  law  of  the  place  of  celebration,  or  rejects  evidence 
which  that  law  would  have  admitted,  it  becomes  more  diffi- 
cult to  determine  whether  this  question  belongs  peculiarly  to 
the  enforcement  of  the  remedy,  or  to  the  materiaUty  of  the 
contract.  A  similar  difficulty  arises,  where  the  English  law, 
as  the  lex  fori,  instead  of  being  more  stringent  than  the  law 
of  the  locus  corUractiLS,  is  less  so,  and  admits  evidence  which 
would  have  been  rejected  in  the  forum  celebrationis  or  solutionis, 
as  the  case  may  be.  It  has  been  decided,  as  will  be  shown 
immediately,  that  both  these  questions  belong  to  procedure, 
and  are  to  be  determined  by  the  lex  fori  alone ;  and  this  is  so 
even  where  the  matters  to  which  the  questionable  evidence 
relates  are  themselves  mere  formaUties  of  celebration.  The 
distinction,  which  it  is  rather  difficult  to  discern  at  first  sight, 
appears  to  be  this.  The  lex  fori  does  not  attempt  to  dictate 
to  those  who  contract  beyond  its  jurisdiction  what  ceremonies 
or  formalities  shall  be  employed,  nor  does  it  examine  a  con- 
tract that  is  properly  evidenced  before  it,  to  see  whether  the 
forms  and  ceremonies  actually  used  are  such  as  it  is  accus- 
tomed to.  But  it  has  its  own  rules  of  evidence  as  to  the 
manner  in  which  a  contract  must  be  proved  as  a  fact,  whether, 
for  example,  by  parol  testimony  or  by  writing,  and  to  these  it 
adheres,  whatever  may  have  been  the  requirements  of  the 
foreign  law.  The  question  of  stamped  documents  is  governed 
by  the  .mme  considerations.  Facts,  such  as  the  payment  of 
money  to  another's  use,  will  be  accepted  as  proved  by  the  lex 
fori  without  the  evidence  of  a  foreign  stamp  :(c)  but  if  the 

(a)  lo  B  &  C.  903.  (ft)  I  B.  &  Ad.  2»4.  (0  5  Cl.  &  F.  I. 

Id)  Williams  v.  Janet ,  13  East.  439. 

(e)  BrUtow  v.  Sequeville,  5  Ex.  275,  279. 
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law  of  the  place  where  a  contract  is  made  declares  that  it  shall    Part  hi. 
be  void  unless  a  stamp  is  used,  it  cannot   be  sued   upon  or       t^^ 
enforced  elsewhere.     These  principles  are  illustrated  by  the    Cap.  vhi. 

following  cases.  Contract^ 

I.  First,  the  lex  fori  prevails,  when  its  rules  as  to  evidence  ^ormalUie9. 
are  more  stringent  than  those  of  the  lex  loci  celebrationis  or  Requirement« 
solutionis — that  is,  where  it  demands  evidence  which  they  do  ^^  ^/^ "® 
not  require,  or  rejects  evidence  which  they  admit.  Thus,  in 
Zerovx  v.  Broivn  (a)  it  was  held  that  s.  4  of  the  Statute  of 
Frauds,  providing  that  no  action  shall  be  brought  upon 
certain  contracts  that  are  not  evidenced  by  writing,  applied  to 
contracts  made  abroad.  In  that  case  Jervis,  C.J.,  said,  **  It 
is  not  denied  that  if  s.  4  of  the  Statute  of  Frauds  applies  to 
the  contract  itself  or  to  the  solemnities  of  the  contract,  it 
cannot  be  enforced  here.  I  am  of  opinion  that  the  section 
in  question  applies  not  to  the  solemnities  of  the  contract,  but  to  tlu 
procedure,  and  therefore  that  the  contract  cannot  be  sued  upon 
here."  Acebal  v.  Levy(b)  shows  that  the  Statute  of  Frauds 
similarly  claims  to  regulate  procedure  when  in  competition, 
not  with  the  law  of  the  place  of  celebration,  but  with  the 
law  of  the  place  of  performance.  That  was  an  action  for 
the  non-receipt  of  goods  ordered  by  the  defendant  in  London 
from  the  plaintiff  in  Spain,  the  letter  conveying  the  order 
being  an  imperfect  memorandum  within  the  Statute  of  Frauds. 
This  case  has  been  cited  for  the  proposition  that  when  there 
were  several  parties  to  a  contract,  the  solemnities  which  must 
be  satisfied  by  each  are  those  of  the  place  where  he  engages 
himself,  and  says  that  the  Statute  of  Frauds  applied  because 
the  defendants  wrote  their  letter  ordering  the  goods  in 
England.  But  according  to  the  passage  just  cited  from  the 
judgment  in  Leroux  v.  JBrovmj{c)  the  Statute  of  Frauds  does 
not  apply  to  solemnities  at  all.  If  it  did,  it  is  there  expressly 
stated  that  it  would  not  regulate  contracts  merely  in  the  right 
of  the  lex  fori,  but  the  very  ground  of  that  decision  was  that 
it  applied,  not  to  solemnities,  but  to  procedure.  The  real 
conflict  in  Acebal  v.  Levy  appears  to  have  been  between  the 
English  law,  claiming  to  regulate  procedure  as  the  lex  fori, 
and  the  Spanish  law  as  the  lex  lod  solutionis.  The  contract 
proved  (apart  from  the  question  of  the  Statute  of  Frauds) 
was  a  contract  that  the  plaintiff  should  load  a  particular  vessel 
then  lying  at  a  Spanish  port  with  nuts  at  the  shipping  price 
of  that  port.  This  being  done,  there  was  a  delivery  to  the 
defendant  on  board  their  ship  in  Spain,  and  though  the  Court 

(o)  12  C.  B.  801.  (*)  10  Bing.  376.  (e)  12  C.  B.  801. 
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i^A9n  iu.    nA  ft/ A  ^'/mhUler  tbiU  there  wsa  an  aM^eepiaijce  to  bind  the 

'^'^*'       iUH^Akati  mA  uAh  i\ih  ca«j  out  of  the  Statute  of  Fnuid&  y^ 

f  AK  Viii.  h  \h  difficult  Up  nee  how  any  law  but  the   Spanish  can  be 

CtfffAruu      r^^^nUA    ai»   the   law  of   tlwr    place   of  performance-      The 

hfrm4ihr,^$.  Btatut^;  of  VrAwh  w2m  therefore  held  to  apply,  not  becanse 

thi?  defcfidant   proiriuied  in  England — according  to  Lctoiu  v. 

liffrif'n   it  wouUl  have  Ijeen  the  same  wherever  he  promised 

— but  ber;aiMe  itM  proribioni^  are  intended  to  regulate   pro- 

vaAwxh,  and  the  law  of  the  place  of  performance  of  a  con- 

ira/;t   r;annot,  in  an  English  court,  be  allowed    to   compete 

with  it, 

2,  When  the  Uj:  fori  admits  evidence  which  the  lex  loci 
rM/TfUumis  wouM  have  rejected,  the  facts  will  be  taken  as 
SU'Y^miM'uU  Nufii(;iontly  proved,  but  if  they  disclose  that  the  solenmities 
Ut  tifUUmJn!  reqiiirwl  by  the  lex  loci  celel/raticnis  were  not  fulfilled,  then  in 
accordance  with  that  law  the  contract  will  be  held  void. 
ThuSi  it  iH  now  established  that  a  written  contract  which  does 
not  l)car  the  stamp  required  by  the  law  of  the  place  where 
it  was  mode  cannot  be  sued  upon  in  England,(a)  though  the 
opposite  view  had  formerly  been  takenX^)  on  the  ground  that 
the  revenue  laws  of  a  foreign  State  need  not  be  regarded. 
Hut  in  JirviUnn  v.  Hequeville  a  receipt  proving  the  payment  of 
money  to  the  use  of  another  was  admitted  in  evidence,  though 
without  the  stamp  required  by  the  law  of  the  locus  cuius  ;  and, 
although  this  decision  has  been  criticised  it  is  submitted  that 
it  is  in  perfect  accordance  with  the  principles  of  Aires  v. 
Ilodfjson  and  CUfjg  v.  I^evy.  The  lex  loci  actus  no  doubt  said 
that  suoh  a  receipt,  unstamped,  should  not  be  admitted  to 
piovo  the  payment.  That,  in  the  opinion  of  Lord  Cranworth, 
was  a  pure  question  of  procedure,  and  so  far  it  is  difficult 
to  SCO  how  a  contrary  opinion  could  be  maintained.  The 
payment  to  the  use  of  another  being  thus  proved  as  a  fact^ 
where  was  the  contract  ?  The  contract  was  one  implied  by 
laW|  begotten  by  the  law  out  of  that  fact.  It  was  a  contract 
whit^h  would  bo  implied  as  well  by  the  foreign  law  as  by  the 
English,  if  the  facts  which  rendered  the  implication  necessary 
wore  sufficiently  brought  before  it     The  rules  of  procedure 

(f«)  Atfti  V.  iMfmt^  7  T,  R,  941  ;  Clf$f  v.  X^jf,  3  C»inp.  166 ;  Britimo  v. 
4^m#ih7/a  }  Kx,  a75,  per  I^onl  Ounpbell.  The  point  seemB  to  have  arisen  in 
i^f^rtih  \\  iMriSs  5  U.  T,  54,  where  *  rule  am  was  obtained  on  the  ground  thai  tho 
utAiup  k4  ih^  hn^i  fW44ni/i>iit>  was  neveesary,  but  the  case  is  not  further  reported. 
With  rt^imn^t  to  biUs  of  exchan|re»  it  is  now  expressly  enacted  that  a  biU  iasoed 
al^vMl  shall  not  be  im-alid  by  rea^m  only  that  it  is  not  stamped  in  aooordanee  witk 
lh«»  law  of  the  i^ace  of  issue  (45  k  46  Vict,  c.  61,  s,  72).    See  the  section,  iMfrm^ 


%^: 


J^tm^m  \\  <WA^rNVMl»  3  DowU  It  Ry.  190 ;  Wfmm  t.  Jm<i*0M^  a  Rosb.  351. 
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of  the  foreign  law  prevented  it  from  accepting  the  facts,  but    Pabt  hi. 
the  rules  of  procedure  of  the  English  law  did  nothing  of  the       ^f^' 
kind ;  and  therefore  the  English  law  was  able  to  make  the    Cap.  viii. 
implication  which  the  foreign  law  did  not.  Contract— 

The  doctrine  that  the  formalities  of  a  contract  depend  in  all  Fomiaiities. 
cases  upon  the  law  of  the  place  of  celebration,  and  that  the  Formalities 
validity  of  the  obligation  will  be  recomised  by  no  Court  if  distinguished 

•'  ^  .         .  from  pro- 

these  preliminaries  have  not  been  complied  with,  is  not  at  all  cedure. 
impeached  by  the  judgment  in  the  case  of  Ex  parte  Melboum,(a) 
There  the  law  of  Batavia,  where  the  contract  was  executed, 
required  that  any  contract  made  on  marriage,  by  which  pro- 
perty was  settled  on  the  wife  separately,  should  be  registered, 
ill  order  to  have  any  effect  as  against  third  parties.  It  was  held 
in  substance  that  this  was  not  a  formality  preliminary  to  the 
validity  of  the  contract,  but  a  provision  as  to  the  future 
remedies  of  the  creditors  of  the  husband,  in  the  event  of  his 
assets  being  administered  in  bankruptcy.  It  will  be  seen  else- 
where that  in  bankruptcy  all  priorities  between  creditors  are 
regarded  as  matters  of  procedure,  which  the  lex  fori  alone  is 
entitled  to  decide.(&)  But  where  the  law  of  the  matrimonial 
domicil,  which  had  been  expressly  adopted  by  the  parties  to 
regulate  their  rights  in  each  other's  goods,  required  that  in  any 
post-nuptial  contract  entered  into  by  the  wife  respectinj^  her 
movable  property,  there  should  be  as  many  original  instruments 
as!  there  were  distinct  parties,  a  contract  executed  by  her  in 
England  was  held  valid,  though  these  formalities  had  not  been 
complied  with.(c)  No  law  can  prevent  competent  parties  from 
contracting  vaUdly  according  to  the  lex  loci;  though  persons 
may,  of  course,  contract  themselves  out  of  such  a  power  in 
reference  to  a  particular  subject-matter. 

The  effect  of  formalities  not  required  or  recognised  by  the 
lex  laei,  but  voluntarily  adopted  by  the  parties,  would  seem  to 
be  a  question  of  intention.  Where  two  persons  enter  into  a 
contract  under  seal,  in  a  country  whose  law  does  not  distinguish 
between  specialty  and  simple  contract,  the  natural  inference  is 
that  they  have  in  their  minds  some  other  law  which  does  draw 
that  distinction.  If  their  domicil  or  even  nationality  were 
English,  it  would  be  reasonable  to  assume  that  they  were 
contracting  with  reference  to  English  law.  The  statute  of 
limitations  for  specialities  has  been  appUed  in  England  to  a  case 
of  this  description,  thus  extending  the  term  within  which  the 

(a)  L.  B.  6  Ch.  64. 

{h)  Pardo  y.  Bingham^  L.  B.  6  Eq.  485. 

\c)  Chi^pratte  v.  Young ^  4  De  G.  i  Sm.  217. 
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contract  could  be  sued  on  from  six  to  twenty  years ;  but  this 
case  is  better  regarded  as  an  illustration  of  the  principle  that 
procedure  is  regulated  by  the  lex  fori  (a). 

With  respect  to  the  formalities  attending  the  indorsements 
of  bills  of  exchange,  it  will  be  seen  below  (pp.  436  sq.)  that  the 
Bills  of  Exchange  Act,  1882,  enacts  that  these  shall  be  referred 
to  the  law  of  the  place  of  indorsement  (45  and  46  Vict.  0.  61, 
s.  72).  The  cases  prior  to  that  statute  were  in  conflict,  it 
having  been  more  than  once  held  that  the  acceptor  s  contract 
was  to  pay  on  an  indorsement  valid  by  the  law  of  the  place  of 
acceptance,  or,  at  any  rate,  that  the  question  was  one  of 
intention.(&)  As  against  the  hidorser,  there  is  no  authority 
for  saying  that  the  ordinary  rule  does  not  apply  which  requires 
that  the  formalities  required  by  the  lex  loci  celebrationis  should 
be  satisfied. 

The  one  undoubted  exception  in  English  law  to  the  maxim 
*' locus  regit  actum*'  as  applied  to  the  formalities  of  contracts,  is 
the  result  of  the  principle  which  claims  supremacy  for  the  lex 
situs  in  all  that  relates  to  immovables.  That  principle  was  laid 
down  clearly  by  Lord  Mansfield  in  Robinson  v.  Bland  (c)  in  1760, 
and  even  older  authorities  to  the  same  effect  are  found  with 
respect  to  wills.(rf)  "In  every  disposition  or  contract,"  says 
Lord  Mansfield  in  the  case  cited,  **  where  the  subject-matter 
relates  locally  to  England,  the  law  of  England  must  govern, 
and  must  have  been  intended  to  govern.  Thus,  a  conveyance 
or  will  of  land,  a  mortgage,  a  contract  concerning  stocks,  must 
all  be  sued  on  in  England,  and  the  local  nature  of  the  thing 
requires  them  to  be  carried  into  execution  according  to  the  law  hereJ* 
A  similar  doctrine  was  adopted  in  Waterliov^e  v.  Stanfield.{e) 
In  that  case  the  effect  of  the  Demerara  law  was  considered  as 
to  land  in  Demerara,  and  it  was  held  that  a  local  statute,  pur- 
porting to  restrain  the  alienation  by  a  debtor  of  any  immovable 
property  without  the  assent  of  his  debtors,  express  or  implied, 
and  without  certain  prescribed  forms  intended  to  secure  this 
object,  must  prevail  to  exclude  the  claim  of  an  English  assignee 
of  the  equitable  interest  in  such  land. 

The  deviation  from  the  rule  of  locus  regit  actum  with  regard 
to  immovables,  which  has  just  been  stated,  is  explained  by 


{a)  Alliance  Bank  of  Simla  v.  Carey  (1880),  5  C.  P.  D.  429  ;  infra,  chap.  x. 

(b)  Lehel  t.  Tucker,  L.  R.  3  Q.  B.  77  ;  8mallpage^9  Case^  30  Ch.  D.  598 ;  contra, 
Bradlauffh  v.  Be  Riru,  L.  R.  5  C.  P.  473.  See  these  cases  discussed  by  Lindley, 
M.  R.  &  Kay,  L.J.,  in  Alcock  y.  Smith  (1892),  i  Ch.  238,  264,  269. 

(c)  2  Burr.  1079. 

(rf)  Borey  v.  Smith,  i  Vern.  85  (1682) ;  Coppin  v.  Ooppin,  2  P.  Wms.  293  (1725) ; 
Westlake,  Priv.  Int.  Law,  §  84.  {e)  10  Hare,  254. 
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Westlake  (a)  as  the  necessary  result  of  the  peculiar  character     part  hi. 

of  the  English  land  law.    It  is  not  acknowledged  by  continental       * 

jurists,  though  as  firmly  established  in  Scotch  and  American  Cap.  Vill. 
law  (b)  as  in  our  own,  and  it  may  be  perhaps  more  correctly  contract— 
regarded  as  one  of  the  essential  differences  between  the  real  ForfmUties. 
property  law  of  England  and  that  of  foreign  countries,  than  as 
a  consequence  of  those  differences.  There  is  an  obvious 
difficulty  in  selecting  one  of  concurrent  phenomena  as  the 
result  of  the  others,  and  it  is  a  safer  theory  to  assume  for  all 
a  common  parentage.  It  is  quite  true,  as  Westlake  says,  that 
the  English  law  '*  cannot  possibly  recognise  a  transfer  of  land, 
which,  made  in  a  foreign  form,  might  contemplate  estates, 
rules  of  succession,  and  other  incidents  of  property  so  strange 
to  its  system  that  even  the  words  in  which  they  were  expressed 
might  be  incapable  of  an  English  interpretation."  But  it 
43annot  be  assumed  that  it  was  for  that  reason — a  reason  of 
convenience  only — that  the  English  law  has  always  rejected 
foreign  transfers  of  English  land.  The  real  cause  was  more 
probably  the  spirit  of  exclusion  which  has  applied  the  lex  situs 
in  England  to  every  conceivable  question  that  affected  the  soil 
— to  the  question  of  succession,  for  example,  and  of  the  legiti- 
macy of  the  heir.(c)  "  N^ulltcs  princeps  legitimat  personam  ad 
succedendum  in  bona  alteriics  territariij*  are  the  words  of 
D'Argentr6,(rf)  quoted  by  Westlake ;  and  it  can  scarcely  be 
doubted  that  the  exclusiveness  of  the  feudal  law  in  this 
particular  was  due  to  higher  considerations  than  the  difficulty 
■of  translating  a  foreign  conveyance,  or  of  interpreting  the 
meaning  of  a  foreign  legal  practitioner. 

The  cases  in  which  an  English  stamp  is  required,  on  docu-  English 
ments  executed  out  of  the  United  Kingdom,  are  now  indicated  ^  *™P  ^^ 
by  33  &  34  Vict.  c.  97,  s.  17,  which  enacts  that  no  instrument 
executed  in  any  part  of  the  United  Kingdom,  nor  relating, 
wheresoever  executed^  to  any  property  situate,  or  to  any  matter 
or  thing  done  or  to  be  done,  in  any  part  of  the  United  King- 
dom, be  pleaded  or  given  in  evidence  (except  in  criminal  pro- 
ceedings) or  be  admitted  as  good  or  available  in  law  or  equity, 
unless  it  is  duly  stamped  in  accordance  with  the  law  in  force 
at  the  time  when  it  was  first  executed.  And  by  s.  15  of  the 
same  Act  provision  is  made  for  stamping,  without  penalty, 
instruments  made  abroad,  within  two  months  from  their  being 
brought  into  the  United  Kingdom.     Thus,  a  contract  made 

(a)  Priv.  Int.  Law,  §  83.  (h)  Story,  Conflict  of  Laws,  §  727. 

{c)  BiHtohUtle  v.  Vardill,  5  B.  &  C.  438 ;  2  CI.  &  F.  571. 
(dj  Art.  218,  6,  n.  20. 
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pabt  III.  abroad  requires  an  English  stamp,  if  the  subject-matter  or 
^^  place  of  performance  be  in  England.  If  the  law  of  the  place 
Cap.  VIII.  of  celebration  declared  that  all  contracts  made  within  its  juris- 
Contract--  diction  should  be  void  without  the  local  stamp,  such  contracts 
Formalities,  as  those  referred  to  in  33  &  34  Vict.  c.  97,  s.  17,  would  appa- 
rently require  a  double  stamp,  the  foreign  as  well  as  the  English, 
according  to  the  principles  already  explained  as  deducible  from 
Alves  V.  Hodg8<y)if(a)  Clegg  Y.Levy, (J))  and BristowY.  Sequeville.(c) 
It  is  to  be  noticed  that  an  older  statutory  provision  (i  &  2 
Geo.  IV.  c.  55,  s.  i)  on  this  subject  now  repealed  by  33  &  34 
Vict.  c.  97,  contained  explicit  language  preventing  this  result^ 
by  an  enactment  that  '*  every  deed,  agreement,  or  other  instru- 
ment relating  to  any  real  or  personal  property  in  Great  Britain 
or  elsewhere  than  in  Ireland,  or  to  any  matter  or  thing  (other 
than  the  payment  of  money)  to  be  done  in  Great  Britain  or 
elsewhere  than  in  Ireland,  shall  be  chargeable  with  such  stamp 
duties  as  are  or  shall  be  payable  by  the  laws  for  improving  and 
regulating  the  stamp  duties  in  Great  Britain,  and  not  with  any 
other  stamp  duty :  Provided  always  tluU  every  such  deed,  agreement, 
or  other  instrument  shall  be  charged  and  chargeable  with  such  stamp 
ditties  accordingly,  and  no  more,  whethei'  the  same  shall  be  engrossed 
and  executed  at  any  place  or  places  imihin  the  United  Kingdom,  or  at 
any  place  or  places  n^t  within  the  United  Kingdom,  and  whether  any 
of  the  parties  to  such  deed,  agreement,  or  other  instrument  shall  he 
resident  in  or  executing  the  same  at  any  place  either  in  Great  Britain 
or  Ireland  or  elsewJiereJ' 

This  language  was  no  doubt  clear  enough,  although  its 
effect  may  have  been  doubtful,  but  the  whole  Act  was  repealed 
in  1870  (33  &  34  Vict.  c.  97),  and  the  new  enactment  con- 
tained in  33  &  34  Vict.  c.  97,  s.  17,  which  has  already  been 
cited,  contains  no  equivalent  provision.  S.  3  of  the  last- 
mentioned  statute  does,  it  is  true,  enact  that  there  shall  be 
charged  upon  the  several  instruments  specified  in  the  schedule 
to  the  Act,  "  the  several  duties  in  the  said  schedule  specified,  and  tw 
other  duties."  The  effect  of  this  general  provision  may,  how- 
ever, well  be  doubted.  It  is  clearly  not  a  law  intended  to 
render  the  imposition  of  duty  by  the  lex  loci  celebrationis,  in. 
the  cases  covered  by  s.  17,  illegal ;  and  it  is  more  than  arguable 
that  it  amounts  to  no  more  than  an  enactment  that  no  other 
duties  are  to  be  imposed  by  Knglish  law,(d)  Are  they  not,  however, . 

(a)  7  T.  B.  241.  (J)  3  Camp.  166.  (0)  5  Ex.  275. 

(d)  It  is  to  be  noted  that,  according  to  the  preamble,  the  object  of  i  &  2  Geo.  IV. . 
c  55,  was  to  remove  doubts  in  cases  where  the  stamp  laws  of  England  and  Irdand 
came  into  competition. 
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to  be  recognised  by  an  English  Court,  when  duly  imposed  by  a    Paethi. 
foreign  law,  competent  according  to  the  rules  of  international      ^^' 
jurisprudence  to  impose  them  ?     It  is  submitted  that  they  are,    Cap.  viil. 
and  that  if  a  contract  were  made  abroad  in  a  country  the  law    cmtraet-' 
of  which  declared  that  all  contracts  should  be  void  if  made  Formalities. 
within  its  limits  without  the  local  stamp,  it  could  not,  though 
requiring  an  English  stamp  under  s.  1 7  of  the  Stamp  Act, 
1870,  be  sued  upon  in  an  English  court  without  the   foreign 
stamp  as  well,  notwithstanding  the  provisions  of  s.  3. 

It  should  be  remarked  that,  apart  from  these  statutory 
provisions,  no  duty  was  chargeable,  according  to  the  earlier 
Stamp  Acts,  on  agreements  not  made  within  Great  Britain. 
S.  2  of  the  Stamp  Act,  181 5  (55  Geo.  III.  c.  184),  enacts 
that  the  duties  specified  in  the  Act  shall  be  raised,  levied,  and 
paid  unto  and  for  the  use  of  the  Crown,  in  and  througliout  the 
lohole  of  Great  Britain^  for  and  in  respect  of  the  instruments, 
matters,  and  things  mentioned  in  the  schedule.  Accordingly, 
it  was  held  by  Lord  Kenyon  at  Nisi  Prius,  that  for  an 
agreement  made  on  board  a  ship  at  sea,  a  stamp  was  not 
required.(a)  The  stamp  was  always,  however,  essential  if  the 
agreement  was  actually  made  in  England,  whatever  might  have 
been  the  place  of  performance,  or  the  situs  of  the  subject- 
matter.(&)  These  decisions  were  upon  the  earlier  Stamp  Acts, 
but  the  language  of  33  &  34  Vict.  c.  97.  s.  17,  cited  above,  is 
even  less  ambiguous.  *'  No  instrument  executed  in  any  part 
of  the  United  Kingdom  ....  shall,  except  in  criminal  pro- 
ceedings, be  pleaded  or  given  in  evidence,  or  admitted  to 
be  good,  useful,  or  available  in  law  or  equity,  unless  it  is 
duly  stamped  in  accordance  with  the  law  in  force  at  the 
time  when  it  was  first  executed." 

Until  the  passing  of  the  Stamp  Act,  1870,  the  stamps  stamps  on 
on  foreign  bills  of  exchange  were  regulated  by  17  &  18  Vict^'^^^^ 
c.  83,  which  provided  (s.  3)  that  a  stamp  should  be  necessary 
on  all  bills  drawn  out  of  the  United  Kingdom,  whenever  they 
should  be  paid,  indorsed,  transferred,  or  otherwise  negotiated 
within  the  United  Eangdom.  No  stamp  was  required  on  bills 
drawn  abroad  and  payable  in  this  country  until  this  enactment ; 
but  the  stamp  required  is  not  of  course  made  a  formality  of  the 
original  contract  by  such  statutory  provisions.  It  does,  how- 
ever, become  a  formality  of  the  contract  between  the  indorser 
and  indorsee  if  the  bill  is  indorsed  in  England,  and  then  is 

(a)  Ximsnes  v.  Jaque»,  i  Esp.  311. 

(h)  Wright  v.  Commitsienen  of  Inland  Betfenue^  ix  Ex.  458 ;  Stonelake  y,  Babby 
5  Burr.  2675. 
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Paet  III.    governed  as  such  by  the  lex  loci.     If,  therefore,  the  indorsee 
^^'       sued   the  indorser  in  a  foreign  court  on  a  foreign  bill,  the 
Cap.  VIII.   indorsement  having  taken  place  in  England,  and  it  appeared 
Contract—    ^^^^  ^^®  English  stamp  had  not  been  aflSxed,  the  foreign  Court 
Formalities,  should  in  strictness  refuse  to  recognise  the  indorser's  liability ; 
though  seciis,  it  would  appear,  if  the  English  statute  merely 
said  that  the  bill  and  indorsement  should  not  be  given  in  evi- 
defice  vnthout  the  English   stamp.(a)     The  Stamp  Act,  1870, 
repealed  the  provisions  of  17  &  18  Vict.  c.  83,  on  this  subject, 
but  re-enacted  them  in  another  form.     By  s.  5 1  it  is  provided 
that  every  person  into  whose  hands  any  bill  or  note  made  out 
of  the  United  Kingdom  comes  shall,  before  he  presents  for  pay- 
ment, or  indorses,  transfers,  or  in  any  manner  negotiates  or  pays 
such  bill  or  note,  affix  thereto  a  proper   adhesive  stamp  and 
cancel  the  same.     S.  54  imposes  a  penalty  of  ;^io  on   every 
person  who  issues,  indorses,  transfers,  negotiates,  presents  for 
payment,  or   pays   any  bill  or  note  Uable   to  duty  and  not 
stamped ;  and  further  enacts  that  the  person  who  takes  or 
receives  from  any  other  person  any  such  bill  or  note  unstamped 
shall  not  be  entitled  to  recover  on  the  same,  or  to  make   the 
same  available  for  any  purpose  whatever.(6)     These  provisions 
appear  to  go  far  beyond  any  mere  regulations  of  evidence  and 
procedure,  so  that  the  principle  of  the  judgment  in  Bristoiv 
V.  Seqtieville  (c)  would  not  apply  to  them  if,  under  the  circum- 
stances just  supposed,  an  English  indorsee  were  to  sue  the  in- 
dorser in  a  foreign  court.     The  question  as  to  what  amounted 
to    indorsement,  negotiation,  or    transfer,   under    the  earlier 
statute,  arose  in  Griffin  v.    Weatherley.{d)     When,  however,  a 
foreign  bill  of  exchange  which  has  been  transferred  or  nego- 
tiated in  England  is  sued  on  in  an  English  court,  if  the  stamp 
appear  to  be  on  it  at  the  time  of  the  trial,  it  will  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  to  have  been  there 
when  the  bill  was   transferred   to  the  holder.(c)     As  to  the 
necessity  for  foreign  stamps,  it  is  now  enacted  by  the  Bills  of 
Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  72,  that  a  foreign 
bill  is  not  invalid  by  reason  only  that  it  is  not  stamped  in 
accordance  with  the  law  of  the  place  of  issue.      This  is  in 
accordance  with  the  general  principle,  by  which  the  revenue 
laws  of  one  State  are  not  enforced  by  the  Courts  of  any  other. 
"  Although  from  the  comity  of  nations  the   rule  has  been  to 

(a)  Briiftow  v.  Seqnetille,  5  Ex.  275  ;  Aires  v.  Hodgson,  7  T.  B.  241,  and  ante^ 
p.  355. 
W  33  &  34  "Vict.  c.  97,  88.  5I1  54.  (P)  5  Ex.  275. 

(d)  L.  R.  3  Q.  B.  753.  («)  Bradlaugh  v.  DeRin,  L.  R.  3  C.  P.  286. 
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pay  respect  to  the  laws  of  foreign  countries ;  yet  for  the  general    part  hi. 
benefit  of  free  trade,  revenue   laws  have   always  been  made       '^^• 

the  exception.'X«)  Cap.  viii. 

(c)  Legality  of  CorUracL — Wide  as  the  operation  necessarily  ^^^^^ 
is  which  is  given  to  the  intention  of  the  parties  to  a  contract,  FornudUUt. 
it  is  plain  that  it  can  have  no  eflfect  upon  the  question  of  the  iiie»^i 
legality  or  illegality  of  the  thing  contracted  for.  No  law  can  contract, 
permit  itself  to  be  evaded,  nor  can  it,  consistently  with  the 
principles  of  international  jurisprudence,  sanction  the  evasion 
of  a  foreign  law.  Thus,  if  the  thing  contracted  to  be  done  is 
illegal  by  the  law  of  the  place  of  the  intended  performance, 
the  contract  should  be  held  void,  wherever  it  was  actually 
entered  into,  by  all  Courts  alike.  Where,  however,  it  is  the 
contract  itself,  the  exchange  of  a  certain  consideration  either 
for  any  or  for  a  certain  promise,  that  one  of  the  competing 
laws  claims  to  forbid,  the  question  assumes  a  different  form. 
In  such  a  case  it  would  seem  that  the  legality  of  the  agreement 
must  be  decided  by  the  law  of  the  place  where  it  is  made.  It 
appears  clear,  at  any  rate,  that  a  contract  illegal  by  that  law 
will  not  be  recognised  or  adopted  by  the  English  Courts; 
though  the  converse  case,  where  a  contract  was  legal  where 
made  but  is  forbidden  by  English  law,  may  often  prove  a 
more  complex  one.  No  tribunal  can  of  course  be  called  upon 
to  sanction  or  enforce  any  agreement  which  is  contrary  to  its 
own  notions  of  justice  or  morality. 

First,  therefore,  with  regard  to  performance,  where  the  thing  Performance 
contracted  to  be  done  is  illegal  by  the  law  of  the  place  where  ^^^J^^ 
it  is  intended  to  do    it,   the  contract  is  void  in  all    (^ourtB  oeUbratUmU. 
alike.     This  is  only  in  accordance  with  the  general  principle 
that  all  questions  relating  to  the  mode,  time,  or  conditions  of 
performance  are  to  be  determined  by  the  law  of  the  place 
where  the  parties  have  agreed  to  perform  ;(&)  and,  subject  to 
one  exception  to    be    presently  noticed,   the  rule    is    firmly 
established,  though  the  English  authorities  on  the  point  are 
scanty.     Thus,  an  agreement,  to  be  carried  into  effect  in  this 
country,  which  would  be  void  on  the  ground  of  champerty  if 
made  here,  is  not  the  less  void   because  made  in  a  foreign 
country  where  such  a  contract  would   be  legal,  and  with  a 
domiciled  subject  of  that  foreign  country.(c)     In  Branlcy  v, 

(a)  Per  Lord  Campbell,  C,  in  Emperor  of  Auttria  v.  Day,  3  De  G.  F.  &  J.  217. 
242.  Cf.  Aires  v.  Hodgson^  7  T.  R.  241,  and  Bristow  v.  Stiqtiedlle,  5  Ex.  275  ; 
Jani€S  Y.  Cat/ierwood  3  D.  &  Ry.  190 ;  and  atite,  pp.  356,  357. 

(})  Branley  v.  South- Eastern  Ry,  Qk,  12  C.  B.  N.  S.  at  p.  71,  per  Tindal,  O.J.,  in 
Trimbey  v.  Vignler^  4  M.  &  S.  695,  704,  infrd,, 

(c)  Grell  V,  Levy,  16  C.  B.  N.  S.  73.  80  a  provision  in  a  Scotch  settlement 
against  alienation  has  been  held  inoperative  in  England  (Fitzgerald^  in  re^  (1903) 
I  Ch.  933) 
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paet  in.    South-Eastern  Bailway  Company  (a)   the  distinction  between  a 
^-       case  of  this  kind,  and  one  where  the  element  of    iUegaUty 
Cap.  VIII.    does  not  touch  the  performance  of  the  agreement,  is  clearly 
Onuract-^    Seen.     The  question  was,  whether  the  railway  company,  who 
Legality,     yfere  directed  by  English  statutes   to  charge  uniform  rates  for 
carriage,  could  impose    an    increased    charge  upon  "  packed 
parcels "   received   at  Boulogne    for  conveyance    to  London ; 
such  an  increased   charge  having  been    pronounced  by  the 
Courts  illegal  when  the  contract  was  made    in   England.(i) 
What  the  company  contracted  to    do  in    that    case  was  to 
carry  a  packed  parcel,  part  of  the  journey  being  in  England ; 
and  as  there  was  no  illegality  in  carrying  packed  parcels  in 
England,  it    appears  to   have  been  rightly  decided  that  the 
contract  made  in  Boulogne  for  an  increased  rate  of  payment 
on  such  articles  could  be  recognised  by  English  law.     ''  As  a 
general  rule,"  said  Erie,   C.J.,  "  the  lex  loci  co7itractus  governs 
in  deciding  whether  there  was  illegality  in  the  contract ;  and 
according  to  the  law  of  France  there  was  nothing  illegaL"(c) 
This  dictum  must,  according  to  the  principle  now  under  con- 
sideration, be  qualified  by  regarding  the  "  general  rule "  as 
applicable  to  the  illegality  of  the  contract  itself,  and  not  of  its 
Performance    performance  merely.     It  may  indeed  be  supported  in  another 
^^hci  sense,  by  remembering  that  when  a  question  of  performance 

Molvtimis,  arises  the  lex  loci  contradtcs  is  the  law,  not  loci  celebrationis  but 
solutionis.  In  Iferiz  v.  Beiray(d)  referred  to  by  Westlake,  an 
agreement  had  been  made  in  Spain  between  a  merchant  and 
an  officer  of  the  Spanish  Government,  which  the  fiduciary 
position  of  the  latter  rendered  void  by  the  Spanish  law.  The 
plaintiff  alleged  a  renewal  and  repetition  of  the  contract  out 
of  the  Spanish  dominions,  an  allegation  which  was  held  to  be 
unsupported  by  insufficient  evidence ;  but  Westlake  suggests 
that  even  if  such  a  promise  had  been  sufficiently  proved  it 
would  have  been  void  by  the  law  of  Spain  as  the  country  of 
performance.  In  Pattison  v.  Mills{e)  a  contract  of  insurance 
was  made  in  Scotland  by  the  agent  of  an  English  insurance 
company  for  granting  a  marine  policy  in  London,  during  the 
operation  of  the  statute  (6  Geo.  I.  c.  i8)  which  conferred  upon 
certain  other  companies  a  monopoly  of  marine  policies  of 
insurance.  It  was  held  that  the  agreement,  notwithstanding, 
could    be  sued    upon;    partly    upon    the    ground    that    the 

W  12C.  B.  N.S.63. 

Ih)  Parker  v.  Great  Wettem  By.  Co.^  7  M.  &  Q.  253 ;  11  C.  B.  545  ;  Crouch  v. 
Oreat  Northern  By,  Co,y  1 1  Ex.  742. 
(<7)  12  C.  B.  N.  S.  at  p.  72. 
(<Q  II  Sim.  318  ;  Westlake,  §  193.  («)  i  Dow  &  CI.  342. 
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statute  was  not  intended  to  apply  to  Scotland,  or  to  a  contract  pabt  hi. 
to  insure  Scotch  property  entered  into  in  Scotland;  partly  ^^' 
upon  the  hypothesis  that  England  was  not  necessarily  the  Cap.  viii. 
country  of  performance,  and  that  a  policy  in  accordance  with  omtraet-^ 
the  contract  might  even  have  been  granted  in  Scotland.  In  LegalUy. 
Bobinson  v.  Bland{a)  Lord  Mansfield  went  beyond  the  principle 
under  discussion,  and  expressed  an  opinion  that  a  bill  given 
in  France  for  a  gaming  debt,  and  payable  in  England,  was 
subject  to  the  English  law  as  that  of  the  place  of  performance, 
and  that  the  holder  could  not  recover.  "The  law  of  the 
place  of  contract,'*  said  Lord  Mansfield,  "can  never  be  the 
rule,  where  the  transaction  is  entered  into  with  an  express 
view  to  the  law  of  another  country  as  the  rule  by  which  it 
is  to  be  governed.*'  It  has  been  already  pointed  out  that  the 
question  of  illegality  in  the  performance  comes  within  the 
general  rule  enunciated  by  Story,  that  where  the  contract  is 
either  expressly  or  tacitly  to  be  performed  in  another  place, 
the  contract,  in  conformity  to  the  presumed  intention  of  the 
parties,  is  to  be  governed,  as  to  its  validity,  nature,  obliga- 
tions, and  interpretations,  by  the  law  of  the  place  of  perform- 
ance.(&)  It  is  probably  on  this  ground  that  the  decision  in 
JSousillon  V.  Ronsillon(c)  ought  in  theory  to  be  supported.  In 
that  case  it  was  held  that  an  English  Court  would  not  enforce 
a  contract  void  by  English  law  as  against  public  policy,  though 
made  in  a  country  where  no  such  rule  existed.  It  is,  however, 
apparent  from  the  facts  of  that  case  that  the  contract  (which 
was  said  to  be  in  restraint  of  trade)  was  intended  to  be  per- 
formed partially,  if  not  wholly,  in  England.(rf)  And  just  as 
any  connection  with  an  illegal  object  is  held  sufficient  in  muni- 
cipal law  to  vitiate  a  contract,(e)  so  it  is  not  necessary  for  the  illegal  object 
application  of  this  principle  to  private  international  law  that  compHcUy^ 
the  contract  to  which  exception  is  taken  should  be  expressly 
to  do  some  action  prohibited  by  the  law  of  the  place  of  intended 
performance.  Thus,  the  vendor  of  goods  intended  to  be 
smuggled  into  England,  who  had  lent  himself  to  the  unlawful 
intention  by  packing  them  in  a  particular  way,  was  held 
imable  to  recover  their  price ;(/)  though,  under  somewhat 

(a)  2  Burr.  I078.    But  now  see  Quurrier  v.  CoUton,  i  PhiU.  147. 

(h)  Story,  §  280  ;  2  Keut,  Comm.  Lect.  393.  (0)  14  Ch.  D.  351,  ^69. 

(d)  It  is  suggested  that  an  analogous  explanation  may  be  ^ven  of  Lee  v.  Aody, 
17  Q.  B.  D.  309.  An  assignment  between  husband  and  wife  is  in  one  sense  "  per- 
formed "  in  the  place  of  the  matrimonial  domicil  when  its  consequences  follow. 

(«)  See  note  to  CoUine  y.  Blantem,  i  Sm.  L.  0.  369,  and  per  Tindal,  C.J.,  in 
De  BegnU  v.  Armi&tead,  10  Bing.  no. 

(/)  Waymell  y.  Bead^  5  T.  B.  599 ;  i  Esp.  91  ;  Ligkifoot  y.  Tennant^  i  B.  &  P. 
551  ;  Bigg9  v,  Lawrence,  3  T.  R.  454. 
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Part  III.    similar  circumstances,  a  vendor  who  had  a  knowledge  only  of 

^^'       the  illegal  design,  to  the  furtherance  of  which  he  had  not  him- 

Cap.  VIII.   self  contributed,  was  not  debarred  from  suing.(a)     The  decisions 

Contract—   ^^  ^^  ^^^  last-mentioned  cases  have  been  much  criticised, 

LegaiUy.     and    exception  can  no   doubt  be  taken  to  the  reasoning  of 

Lord  Abinger  in  the  latter  of  the  two.     "  The  distinction  is, 

when  he  takes  an  actual  part  in  the  illegal  adventure,  as  in 

packing  the  goods  in  prohibited  parcels  or  otherwise,  there 

he  must  take  the  consequences  of  his  act.     But  it  has  never 

been  said  that  merely  selling  to  a  party  who  means  to  violate 

the  laws  of  his  own  country  is  a  bad  contract The 

plaintiff  sold  the  goods ;  the  defendant  might  smuggle  them 
if  he  liked,  or  he  might  change  his  mind  next  day ;  it  does 
not  at  all  import  a  contract,  of  which  the  smuggling  was  an 
essential  part."(*)  In  contrast  with  this  the  language  of  Eyre, 
C.  J.,  may  well  be  placed.  "  Upon  the  principles  of  the  Common 
Law,  the  consideration  of  every  valid  contract  must  be  meri- 
torious. The  sale  and  delivery  of  goods,  nay,  the  agreement  to 
sell  and  deliver  goods,  is  primd  facie  a  meritorious  considera- 
tion to  support  a  contract  for  the  price.  But  the  man  who 
sold  arsenic  to  one  who  he  knew  intended  to  poison  his  wife 
with  it,  would  not  be  allowed  to  maintain  an  action  upon  his 
contract.  ....  Other  cases  where  the  means  of  transgressing  a 
law  are  furnished  with  knowledge  that  they  are  intended  to 
be  used  for  that  purpose  will  differ  in  shade  more  or  less  from 
this  strong  case ;  but  the  body  of  the  colour  is  the  same  in 
all.  No  man  ought  to  furnish  another  with  the  means  of 
transgressing  the  law,  knowing  that  he  intends  to  make  that 
use  of  them.\c)  The  tendency  which  was  exhibited,  in  the 
cases  referred  to  above,  to  extenuate  participation  not  indicated 
by  overt  acts  in  intended  smuggling,  is  no  doubt  due  to  another 
theory,  which  has  established  itself  with  much  firmness  in 
English  jurisprudence,  that  the  obligations  of  revenue  laws  have 
less  claim  to  respect  than  any  other  legal  commands.  The 
distinction  between  malum  prohibitum  and  mxUum  in  se  has 
nowhere  taken  a  more  powerful  hold  upon  the  legal  imagination. 
Its  effect  in  extenuating  passive  participation  in  the  breach  of 
our  own  revenue  laws  has  been  already  indicated  ;  but  it  has 
had  a  wider  operation  still  with  regard  to  those  of  foreign 
countries  ;  and  in  more  than  one  case  it  has  been  held  that 
an  act  declared  illegal  by  a  foreign  revenue  law  as  the  law^ 

(a)  ffolm-an  v.  Johnson,  Cowp.  341 ;  Pellecat  y.  Angelic,  2  C.  M.  &  B.  311. 

(J)  2  C.  M.  &  R.  313. 

(e)  LiglUfoot  v.  Tenmnty  i  B.  &  P.  551,  555. 
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of  the  intended  place  of  performance  is  not  illegal  at  all,  but    part  hi. 
can  be  validly  contracted  for  in  England.     Thus,  a  contract       1^' 
made  in  England  to  defraud  the  revenue  laws  of  Portugal  was  cap.  viii. 
supported  by  Lord  Hardwicke  ;(a)  and  a  contract  to  insure  a  ~cowtmct^ 
ship  intended  to  engage  in  trade  with  a  Spanish   colony  for-     Legality. 
bidden  by  the  mother  country  was  recognised  upon  the  same 
principle  by  Lord  Mansfield.(J)     Modem  writers  have,  however, 
concurred  in  condemning    these  decisions,  and,  though  the 
theory  is  firmly  established  in  America  also,  it  can  hardly  be 
assumed  that  they  will  be  followed  in  the  event  of  the  question 
Again  arising  here.(c) 

Secondly,  the  question  of  legality  may  arise  with  reference  illegality  of 
to  the  contracting  of  the  agreement,  and  not  to  its  perform-  ^gr®«™ent. 
ance.  The  consideration,  on  one  side  or  the  other,  may  either 
be  an  unlawful  thing  in  itself  to  exchange  for  any  promise,  or 
unlawful  with  reference  to  the  particular  promise  for  which  it 
is  given.  There  is  no  authority  for  saying  that  the  question 
of  legality,  in  such  cases  as  these,  is  determined  by  any  other 
law  than  that  of  the  place  where  the  contract  is  entered  into, 
except  the  dictum  in  Hobinsan  v.  Blaiiid,{d)  which  has  been 
already  mentioned.  In  Qaarrier  v.  Colston  (e)  the  plaintiff  was 
held  entitled  to  sue  in  England  for  money  lost  and  lent  at 
gaming  on  the  Continent,  where  there  was  no  law  prohibiting 
such  practices ;  and,  though  in  that  case  there  was  no  lex  loci 
solutionis  to  compete  with  the  lex  loci  celebrationis,  the  decision 
is  valuable  as  showing  that  Lord  Mansfield's  expression  of 
opinion  in  Robinson  v.  Bland  is  practically  overruled.  Had  the 
gaming  transactions  taken  place  in  England,  the  whole  con- 
sideration for  the  debt  would  have  been  illegal  in  itself,  and 
x)ne  which  could  not  have  been  lawfully  exchanged  for  any 
promise.  In  Branley  v.  South-Eastern  RailvKty  Company,{f) 
which  has  just  been  referred  to,  it  was  conceded  that  the 
English  statute  prohibited  the  railway  company,  in  England, 
from  contracting  to  carry  '*  packed  parcels  "  at  an  increased 
rate,  or  from  departing  under  any  circumstances  from  a  uni- 
form rate.  This  promise  to  carry  was  therefore  an  unlawful 
consideration  to  exchange,  according  to  English  law,  for  any 
promise  but  one,  t.e.,  a  promise  to  pay  for  the  carriage  according 

(a)  Boucher  v.  Lawson,  Gas.  temp.  Hard.  85, 191. 

(b)  Lever  v.  Fletcher^  Park.  Mar.  Ins.  i.  506.    See  also  S/iarp  v.  Taylor^  2  Phill. 
801  ;  Simeon  v.  Bazett,  2  M.  &  S.  94  ;  Bazett  v.  Meyer^  5  Taunt.  824. 

(<?)  See  Story,  §  257  ;  Westlake,  §§  201,  202 ;  i  Chitty,  Comm.  83,  84  j  3  Kent, 
Comm.  266,  267. 
{d)  2  Burr.  1078. 

{e)  I  Phill.  147.    See  9  Anne,  c.  14,  s.  i,  and  18  Geo.  II.,  c.  34,  6.  3. 
if)  12  C.  B.  N.  S.  63  ;  airfe,  p.  383. 
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Contract — 
Legality. 


Part  ih.    to  the  uniform  statutory  rate.     But  the  performance  of  the 
Acts.       promise,  the  carriage  of  the  goods,  was  in  no  sense  prohi- 

Cap.  VIII.  bited  by  the  law  of  the  place  of  performance,  and  the .  lex  loci 
celebrationis  was  therefore  allowed  to  determine  for  itself  the 
legality  of  the  interchange  of  promises ;  just  as  in  Qiuirrier  v. 
Colston(a)  the  same  law  was  left  to  pronounce  upon  the  legahty 
of  a  gaming  transaction.  If  the  giving  of  the  consideration 
for  the  promise  was  unlawful  in  the  first  instance  by  the  law 
of  the  place  where  the  transaction  took  place,  a  renewal  of  the 
promise  in  another  country  where  the  contract  could  lawfully 
have  been  made,  as  by  giving  new  bills  in  France  for  a  gaming 
debt  previously  contracted  in  England,  will  not,  without  fresh 
consideration,  whitewash  the  original  illegahty.(6) 

That  class  of  contracts  which  are  regarded  as  ill^al  by  a 
State  on  the  ground  that  they  are  prejudicial  to  its  own 
interests  or  public  policy,  belong  to  an  exceptional  category. 
Each  State  must  necessarily  judge  of  these  for  itself.  It  is, 
for  example,  a  maxim  of  English  law  that  private  trading  with 
the  King's  enemies  is  illegal.(c)  But  it  is  necessary,  in  order 
to  invalidate  a  contract  on  this  ground,  that  the  state  of  war 
should  actually  exist  at  the  time  the  contract  is  entered  into ; 
and  it  is  not  sufficient  that  it  should  be  contemplated  as  a 
probable  event.(d)  If  the  contract  was  made  before  war  com- 
menced, the  remedy  is  suspended  during  hostilities,  and  revives 
with  peace.  But  no  action  can  in  any  case  be  maintained  in 
England  on  an  insurance  against  capture  by  the  British 
Grovemment,  whether  effected  before  or  after  the  declaration 
of  hostilities.(<?)  Nor  can  an  alien  enemy  sue  in  English 
Courts  during  the  war  on  any  cause  of  action,  even  in  the  name 
of  another  person,  unless  by  the  express  licence  of  the  Crown.(/). 
Strictly  speaking,  it  is  said  that  the  Crown  may  put  in  suit  and 
confiscate  all  choses  in  action  belonging  to  an  alien  enemy ;. 
but  such  a  course  of  action  has  never  been  adopted.(^) 

It  might  perhaps  have  been  doubted  how  far  contracts 
resulting  from  gaming  might  have  properly  come  under  the 
head  of  those  agreements,  already  referred  to,  which  the  law 
refuses  to  recognise,  wherever  they  are  made  and  in  whatever 
place  they  are  to  be  performed,  because  of  their  moral  turpi- 


Immoral 
contracts. 


(a)  I  Phill.  147.  {b)  Wijnne  v.  Callander,  i  Buss.  293. 

{c)  The  Hoop  (1799),  i  G.  Rob.  196;  Potts  v.  Bell  (1800),  8  T.  R.  548;  BrlUow 
V.  Towers,  (1794),  6  T.  R.  35  ;  EsjJosito  v.  Bowden,  7  E.  &  B,  779. 

(d)  Janson  v.  Brief ontein  Mines  Co,  (1902),  A.  C.  485. 

(e)  Ibid,,  p.  499  ;  and  Furtadoy.  Rx)gers,  3  B.  &  P.  191. 

if)  Brandon  v.  Xesbit,  6  T.  B.  23.     Tlie  Hoop,  1  C.  Bob.  196. 
&)  Furtado  v.  Rutgers,  3  B.  &  P.  191, 201  ;  De  Wahl  v.  Braune,  25  L.  J.  Ex.  343  ;. 
Maria  v.  HalL  I  Taunt.  33  ;  Sparenburgh  v.  Bannatyne,  i  B.  &  P.  163. 
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tude  or  their  injurious  effect  upon  the  interests  of  the  State  or    Pabt  hi. 
of  society.     It  can  hardly  be  said   that  such   cases  properly       _^' 
come  under  the  domain  of  international   law  at  all,  inasmuch    Cap.  yill. 
as  the  international  element  in  them,  if  any,  is  obUterated  by    omtraet— 
the  brand  of  illegality  which  the   law  of  England,  as   the  lex     Legality, 
foTiy  stamps  upon  them  as  soon  as   their  real  nature  is  made 
apparent.     Amongst  this  class  may  be  enumerated   all  con- 
tracts the  object  of  which  involves  a  breach  of  the  national 
neutrality  in  time  of  war,  or  is  calculated  to  lend  assistance  to 
insurgents  against  a  friendly  State  ;  (a)  all  contracts  for  future 
immoraUty  or  illicit  connection  of  the  sexes,  or  based  in  any 
other  way  upon  moral  turpitude  and  opposed  to  the  interests  of 
justice.(6)     Contrary  to  what  might,  perhaps,  have  been  ex-  contracts 
pected,  a  contract  for  the  sale  of  slaves  does  not  appear  to  be  «>ncerning 
regarded  by  the  English  law  as  so  t£dnted  with  turpitude  as  to 
be  incapable  of  recognition.     That  this  should  have  been  the 
view  taken  when  slaves  were  still  held  in  the  British  colonies, 
and  regarded  there  as  part  of  the  soil — ascripti  glehoe — is  not, 
of  course,  a  matter  of  surprise ;  (c)  nor  that,  before  the  con- 
clusion of  a  treaty  between  Great  Britain  and  Spain  for  the 
suppression  of  the  slave  trade,  and  the  creation  of  a  right  of 
searching  Spanish  vessels  on  the  high  seas  with  that  object,(e7) 
it  should  have  been  held  that  a  Spaniard,  being  not  prohibited 
from   carrying  on  the  slave  trade  by  the  laws  of   his  own 
country,  might  recover  damages  in  an  English  court  in  respect 
of  the  wrongful  seizure  by  a  British  subject  on  the  high  seas 
of  a  cargo  of  slaves  on  board  his  ship.(e)     The  slave  trade  is 
not,  and  has  never  been,  piracy  by  the  law  of  nations,(/)  except 
by  convention,  and  the  action  therefore  was  no  doubt  maintain- 
able.    But  so  recently  as   i860  it  was  held  by  the  Exchequer 
Chamber  that  a  contract  might  be  made  by  a  British  subject 
for  the  sale  of  slaves,  lawfully  held  by  him  in  a  foreign  country 
where  the  possession  and  sale  of  slaves  is  lawful.((7)     The  de- 
fendants in  that  case  were  the  directors  of  an  association  or 
partnership,  consisting  of  themselves  and  others,  all  British 
domiciled  subjects,  and  were  the  owners  of  certain  slaves  in 
the  Empire  of  Brazil,  where  slavery  was  lawful.     The  action 

(a)  De  Wiitz  v.  Hendricks^  9  Moo.  586  ;  S.  C.  2  Bing.  314 ;  Thompson  v.  Pawles, 
2  Sim.  194 ;  Jonss  v.  Garcia  del  Rio^  i  T.  &  Buss.  297  ;  TrUarri  v.  Clement^  2  C.  & 
P.  N.  P.  C.  223  ;  3  Bing.  432 ;  Hennings  v.  Rothschild^  9  6.  &  C.  470  ;  4  Bing.  315, 
335  ;  Taylor  v.  Barclay,  2  Sim.  213. 

{h)  Com.  Dig.  Assumpsit,  F.  7  ;  Collbis  v.  BUnttem^  2  Wils.  341,  i  Sm.  L.  C.  iu 
ncftU;  Madrazo  v.  WilUs,  3  B.  &  Aid.  353  ;  Forbes  v.  Cbehra/ie,  2  B.  &  C.  448. 

{c)  Smith  V.  Brown^  2  Salk.  666. 

(d)  Wheaton,  Int.  Law  (Lawrence),  p.  259. 

(a)  Madrazo  v.  Wllles^  3  B.  &  Aid.  353.  (/)  Wheaton,  Int.  Law,  p.  256. 

iff)  SarUos  V.  Jllidgej  6  C.  B.  N.  S.  841  ;  8  C.  B.  N.  S.  861. 
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Part  III.  was  brought  for  breach  of  a  contract  of  sale,  and  the  question 
*tf][f'  turned  mainly  upon  the  proper  construction  of  the  English 
Cap.  VIII.  statutes  forbidding  the  purchase,  sale,  or  barter  of  slaves 
Contract'-  (5  ^®^-  ^^*  c.  113  ;  6  &  7  Vict.  c.  98),  the  slaves  in  question 
LegalUy.  having  been  purchased  by  the  defendants  themselves  in  Brazil 
after  the  passing  of  the  former,  but  before  the  commencement 
of  the  last-mentioned  Act.  In  the  Court  of  Common  Pleas  it 
was  held  that  the  effect  of  the  two  statutes,  read  together,  was 
to  prohibit  the  trade  in  slaves  by  all  persons  within  the  control 
of  the  Legislature,  includmg  British  subjects  all  over  the 
world  ;  and  it  was  added,  that  the  fact  of  the  plaintiff  being 
a  foreigner  did  not  authorise  him  to  sue  in  the  courts  of  this 
country  for  the  breach  of  a  contract  entered  into  by  an  English 
subject  in  violation  of  English  laws.(a)  This  judgment  was, 
however,  reversed  on  appeal  in  the  Exchequer  Chamber  by 
four  judges  to  two,  on  the  ground  that  there  was  nothing  in 
the  English  statutes  to  prohibit  a  contract  by  a  British  subject 
for  the  sale  of  slaves,  lawfully  held  by  him  in  a  country  where 
the  possession  and  sale  of  slaves  is  lawful.  It  will  be  seen 
that  this  decision,  as  did  that  of  the  judges  in  the  court  below, 
proceeded  entirely  upon  the  intention  of  the  English  Legisla- 
ture, as  gathered  from  the  proper  interpretation  of  the  English 
statutes ;  nor  was  it  pretended  that  a  contract  for  the  sale  of 
slaves  could  be  impeached  on  any  other  ground.  The  history 
of  English  legislation  on  this  subject  gives  the  real  key  to  the 
reasons  for  regarding  the  subject  in  a  maimer  so  opposed  to 
that  which  is  now  supposed  to  be  the  spirit  of  English  law. 
If  English  law  had  been  always  that  which  it  is  now,  such  a 
contract  would  no  doubt  be  regarded  in  itself  as  something 
iniquitous,  and  incapable,  just  as  a  contract  for  prostitution,  of 
enforcement  in  an  English  court.  But  inasmuch  as  the  rights 
of  slave-holders  were  at  one  time  an  integral  part  of  our  own 
law,  just  as  they  are  still  of  the  law  of  some  other  countries,  it 
is  plain  that  only  the  limitations  which  have  been  placed  by 
English  statutes  on  those  rights  can  be  recognised  by  English 
law,  and  that  a  contract  which  was  once  legal  must  still  be 
regarded  as  valid,  except  so  far  as  its  legality  has  been  taken 
away  by  positive  enactment.  It  cannot  be  asserted  that  such 
n  contract  is  so  iniquitous  that  it  ought  not  to  be  recognised 
in  an  English  court,  no  statute  having  declared  it  to  be  so ; 
and  therefore,  although  such  contracts  may  be  forbidden  by 
English  law,  its  legality  must  be  tested,  not  by  the  lex  fori,  but 
by  the  law  of  the  place  where  the  contract  was  made  or  where 

(fl)  6  C.  B.  N.  S.841,  862 ;  Eiposito  v.  Bowden,  7  E.  &B.  763. 


CONTRACTS.  389 

it  was  to  be  performed.(a)     "  In  this  case,"  said  Brainwell,  B.,     pabt  hi. 
in  Santos  v.  Illid(/e,  "  the  plaintiff  sues  on  a  contract  made  with       ^^^^ 
him,  a  Brazilian,  in  the  Brazils,  which  the  defendants  can  law-    Cap.  yiii. 
fully  perform  there.     The  defendants  refuse  to  perform  it,  and    contract— 
give  as  a  reason  one  which  would  not  be  good  there,  nor  pro-     Legality. 
bably  in  any  other  country  than  this,  viz.,  that  the  performance  i^tral 
of  their  contract  there  would  be  an  offence  against  the  laws  territorial 
here,  and  therefore  ought  not  to  be  enforced  here."(J)     The  on^!^" 
decision  of  the  Exchequer  Chamber  wA  in  effect   that  the 
reason  was  not  in  fact  good  even  in  England,  though  it  no 
doubt  would  have  been  had  the  English  law  said  expressly 
that  it  should  be.     "  The  general  run  of  laws  enacted  by  the 
superior  State  are  supposed  to  be  calculated  for  its  own  internal 
government,  and  do  not  extend  to  its  distant  dependent  coun- 
tries ;  which,  bearing  no  part  in  the  Legislature,  are  not  there- 
fore in  its  ordinary  and  daily  contemplation.'Xc)     If  true  of 
distant  dependencies,  it  is  d  fortiori  so  with  regard  to  foreign 
independent  States,  that  a  Government,  when  legislating  with 
regard  to  acts,  does  not  intend  to  include  acts  to  be  performed 
within  any  territorial  limits  but  its  own. 

In  the  recent  case  of  Kaufman  v.  Ger8on,(d)  the  contract  was 
made  and  to  be  performed  in  France,  where  the  parties  were 
domiciled.  It  was  impeached  on  the  ground  (i)  of  public 
policy,  being  an  agreement  to  compromise  a  criminal  charge ; 
(ii)  of  duress.  Both  contentions  were  rejected,  on  the  principle 
that  the  French  law  alone  should  be  followed. 

SUMMARY. 

FORMALITIES   OF    CONTRACT. 

The  forms  and  ceremonies  which  the  law  of  the  place  of  p.  37^. 
celebration   requires  for  the   constitution    of  a   contract  are 
necessary  and  sufficient  for  that  purpose. 

But  where  the  lex  fori  demands  that  a  contract  shall  be  p-  373- 
evidenced  in  a  particular  manner,  these  rules  of  evidence  must 
be  complied  with,  though  their  indirect  effect  is  to  impose  a 
formality  of  celebration  not  required  by  the  lex  loci  celebrationis 
or  solutionis,  or  to  refuse  as  insufficient  formalities  by  which 
the  lex  loci  was  satisfied. 

Conversely,  the  lex  fori   may  admit   evidence    which    the  p.  374. 
lex  loci  would  have  rejected ;  but  the  contract,  though  proved 

(fl)  Antey  p.  365,  seq.  [b)  Santog  v.  Ulidge,  8  C.  B.  N.  S.  867. 

(r)  I  Bl.  Comm.  loi  ;  Attorney- General  v.  Stewart^  2  Mer.  143.    See  RoudUon  v. 
Jtouiillony  14  Ch.  D.  351. 
(rf)  Kav/man  v.  Oermn  (1903),  2  K.B.  114. 
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V'  376. 

pp.  377-380. 


as  a  fact,  will  in  such  cases  be  held  void  if  that  evidence  shows 
that  the  formalities  prescribed  by  the  lex  loci  for  the  validity  of 
the  contract,  as  distinguished  from  the  manner  of  proving  it, 
were  not  fulfilled. 

The  general  rule,  that  formalities  are  governed  by  the  lex  loci 
{locus  regit  actum),  does  not,  however,  apply  to  contracts  which 
concern  immovable  property,  as  to  which  the  lex  situs  prevails. 

The  stamps  which  the  lex  foii  requires  on  documents  exe- 
cuted out  of  its  jurisdiction  are  rightly  prescribed  by  it  as 
coming  under  the  head  of  evidence. 

Where  the  leo:  fori  is  silent,  the  stamp  requirements  of  the 
lex  loci  actus  must  be  complied  with  ;  (except  as  to  foreign  bills 
of  exchange, as  to  which  see  45  &  46  Vict.  c.  61,  s.  72  (i)  (a)). 


p.  381. 
pp.  3811  382. 

p.  385- 


Intention 
of  parties 
controls 
essentials. 


Legality  of  the  Contract, 

The  legality  of  a  contract  depends  generally  upon  the  law  of 
the  place  of  intended  performance. 

An  act  which  is  illegal  by  the  law  of  the  place  where  it  is 
intended  to  be  done  cannot  be  validly  contracted  for  in  any  place. 

But  the  legality  of  the  making  of  the  agreement,  i,e,,  the 
giving  a  particular  consideration  for  a  particular  promise — 
seems  to  depend  upon  the  lex  loci  actus. 

(d)  Essentials  of  CorUract. — It  has  been  said  above  (a)  that, 
assuming  a  contract  to  be  legal,  the  intention  of  the  parties 
is  material  to  every  question  that  can  arise  upon  it,  except 
that  of  their  capacity  to  enter  into  a  legal  obligation  at  all. 
And  the  question  of  the  formalities  necessary  to  a  contract, 
which  has  recently  been  considered,  is  not  at  all  an  exception 
to  that  rule,  inasmuch  as  the  parties  contracting  are  presumed 
to  have  submitted  themselves  for  certain  purposes  to  the  law 
of  the  place  where  the  contract  is  entered  into,  and  to  have 
intended  that  the  formalities  required  by  that  law  should  be 
fulfilled.  It  is  obvious  that  every  man  who  contracts  at  all,  if 
he  is  a  member  of  a  civilised  community,  must  be  aware  that 
his  contract  will  be  governed,  so  far  as  its  formalities  are 
concerned,  by  some  system  of  law  or  another ;  and  the  system 
of  law  which  will  be  oftenest  in  his  mind  as  that  which  must 
claim  respect,  will  undoubtedly  be  the  system  of  law  by  which 
all  other  matters  are  regulated  in  the  place  where  he  under- 
takes his  legal  obligation.  To  undertake  such  an  obligation 
something  must  be  done  or  said  there  and  then,  and  it  is  fair 

(ft)  Page  380. 
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to  assume  that  this  something  will  be  tested  by  the  same  law     part  III. 
that  regulates  all  other  actions  and  words  in  the  same  locality.       _^* 
Such,  accordingly,  is  presumed  by  private  international  law  to    Cap.  vill. 


have  been  the  inte^vtion  of  the  contracting  parties ;  but  when  contract— 
the  essentials  of  the  contract  are  the  subject  of  consideration  J^^ntmU, 
(to  adopt  the  distinction  between  forms  and  essentials  which  is 
drawn  in  Brook  v.  Brook  (a),)  it  is  plain  that  the  intention  of  the 
parties  cannot  be  so  simply  entertained.  The  legality,  for 
example,  of  the  act,  or  any  of  the  acts,  for  which  the  contract 
stipulates,  cannot  depenS  in  the  mind  of  the  parties,  or  in 
reason  and  f^t,  upon  the  law  of  the  place  where  the  ipromise  to 
do  it  is  given.  Whether  any  act  is  a  lawful  one  or  not  must 
depend  entirely,  if  words  have  any  meaning,  upon  the  law  of 
the  place  where  it  is  to  be  done.  On  this  point  it  is  hardly 
correct  to  say  that  the  intention  of  the  parties  is  at  all  material ; 
the  law  does  not,  strictly  speaking,  presume  them  to  have 
intended  anything  except  obedience  to  the  proper  law,  whatever 
that  might  be  ;  but  it  does  presume  them  to  have  known  that 
the  legality  of  every  act  depends  upon  the  law  of  the  place 
of  intended  performance,  as  a  maxim  both  of  jurisprudence  and 
common-sense.  Agaui,  the  nature  and  extent  of  the  obliga- 
tion which  the  contracting  parties  take  upon  themselves  must 
of  course  be  defined  and  regulated,  whether  by  construction  or 
implication,  by  some  law ;  and  undoubtedly,  so  long  as  they 
propose  to  stipulate  for  nothing  that  is  in  any  sense  illegal,  the 
intention  of  the  parties,  so  far  as  it  can  be  ascertained,  is 
entitled  to  decide  what  law  must  be  referred  to  for  the  purpose. 
If  the  contracting  parties  were  told  beforehand  the  exact  law 
that  was  to  regulate  their  contract,  they  could  obviously  con- 
tract for  any  lawful  object  they  pleased,  by  the  iLse  of  proper 
forms  and  proper  language.  It  would  then  be  in  fulfilment  of 
their  intention  to  apply  the  law  whose  provisions  had  been  in 
their  minds  to  the  contract  when  made.  Now,  whether  parties 
to  a  contract  are  told  or  not,  they  will  always  assume  some  law 
or  other  as  that  which  is  to  govern  the  obligation.  The 
proper  law,  therefore,  to  be  eventually  applied  by  any  tribunal 
for  this  purpose  is  that  which  will  most  frequently  and  most 
naturally  be  assumed  by  ignorant  parties  to  a  contract  as  that 
by  which  their  liabilities  are  defined.  The  principle  is  well 
demonstrated  by  Lord  Brougham,  speaking  of  the  rule  which 
refers  solemnities  to  the  lex  loci,  in  Warrcndei*  v.  Warrender  (6) : 
''  This  is  sometimes  expressed,  and  I  take  leave  to  say  inaccu- 
rately expressed,  by  saying  that  there  is  a  comitas  shown  by  the 

(fl)  9  H.  L.  C.  193.  (/>)  9  Blipli,  115. 
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Pakt  III.  tribunals  of  one  country  towards  the  laws  of  the  other  country. 
t^*  Such  a  thing  as  comitas  or  courtesy  may  be  said  to  exist  in 
Cap.  VIII.  certain  cases,  as  where  the  French  Courts  inquire  how  our  law 
Contract—  would  deal  with  a  Frenchman  in  similar  or  parallel  circum- 
JijAsentiah.  stances,  and,  upon  proof  of  it,  so  deal  with  an  Flnglishman  in 
those  circumstances.  This  is  truly  a  comitas,  and  can  be  ex- 
plained on  no  other  ground ;  and  I  must  be  permitted  to  say, 
with  all  respect  for  the  usage,  it  is  not  easily  reconcilable  to 
any  sound  reason.  But  when  the  Courts  of  one  country  con- 
sider the  laws  of  another  in  which  any  contract  has  been  made, 
or  is  alleged  to  have  been  made,  in  construing  its  meaning,  or 
ascertaining  its  existence,  they  can  hardly  be  said  to  be  acting 
from  courtesy,  ft/;  comitate;  for  it  is  of  the  essence  of  the 
subject-matter  to  ascertain  the  meaning  of  the  parties,  and 
that  they  did  solemnly  bind  themselves ;  and  it  is  clear  that 
you  must  presume  them  to  have  intended  what  the  law  of  the 
country  sanctions  or  supposes,  and  equally  clear  that  their 
adopting  the  forms  and  solemnities  which  that  law  prescribes 
shows  their  intention  to  bind  themselves ;  nay  more,  it  is  the 
only  safe  criterion  of  their  having  entertained  such  an  inten- 
tion. Therefore,  the  Courts  of  the  country  where  the  question 
arises  resort  to  the  law  of  the  country  where  the  contract  was 
made,  not  ex  comitate,  but  ex  debito  justUice;  and  in  order  to 
explicate  their  own  jurisdiction  by  discovering  that  which  they 
are  in  quest  of,  and  which  alone  they  are  in  quest  of,  the 
meaning  and  intent  of  the  parties." 

In  deciding,  therefore,  upon  the  proper  law  to  be  applied  to 
the  essentials  of  a  contract,  we  must  be  guided  by  the  inten- 
tion of  the  contracting  parties  ;  and  it  will  be  convenient  first 
to  understand  clearly  what  the  essentials  are,  having  treated  in 
the  preceding  pages  of  the  legality  of  those  acts  which  are 
forbidden  by  one  and  allowed  by  another  of  the  competing 
laws.  Under  the  term  essentials  may  be  classed  generally 
everything  that  does  not  come  under  the  description  of  forms. 
And,  taking  them  in  their  natural  order,  these  will  be  : — 

(i)  The  construction  and  interpretation  of  the  actual  words, 
parol  or  written,  by  which  the  obligation  is  constituted 

(2)  The  nature  and  effect  of  the  obligation  which  results 
from  those  words,  properly  construed  and  understood,  or  which 
is  implied  by  the  law  from  proved  or  admitted  facts,  without 
the  use  of  any  language  at  all. 

(3)  The  performance  of  the  contract. 

(4)  The  defeasance  or  discharge  of  the  contract  otherwiso 
than  by  performance. 
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(i)  Construction  and  Interpretation  of   Contracts, — The  con-    PaetIII. 
struction  and  interpretation  of  contracts  being  nothing  more       ^^^^' 
than  the  exact  definition  of  what  the  parties  meant  by  their    Cap.  viii. 
words  (and,  in  the  case  of  implied  contracts,  it  might  perhaps   contract— 
be  said,  by  their  silence),  appears  to  depend  more  absolutely  Canntrudmn. 
upon  the  intention  of  the  parties  than  any  other  branch  of  the  construction 
subject.     Now,  in   those  cases  where  the  contract  has  been  ^^  <^"*™<5* 
executed  in  a  foreign  country  where    the  parties  to  it  areintenSon. 
domiciled,  there  can  obviously  be  little  or  no  doubt.     The  lex 
domicilii  is  also  that  of  the  loci  celebrationis,  and  it  can  hardly 
be  supposed  that  the  parties  intended  that  their   language 
should  be  interpreted   by  any  other  law.(a)      Inasmuch  as 
intention  is  a  question  of  fact,  it  is  no  doubt  conceivable  that 
language  might  be  used  in  such  a  contract  which  could  be 
reasonably  explained  only  by  the  law  of  the  place  of   per- 
formance, but  it  is  difficult  to   see  how  such  a  question  of 
interpretation  could  arise  apart  from  that  of  performance^  which 
will  require  separate  consideration.    Subject  to  this  reservation, 
it  may  be  fairly  assumed  that  when  a  contract  is  made  abroad 
in  the  country  of  the  domicil  of  the  parties  to  it,  an  English 
Court  will  interpret  its  language  by  that  law.(6)     But  when 
the  place  of  execution    and    the  domicil  of   the  parties  are 
diiferent,  a  further  and  more  difficult  question  arises ;  nor  is  it 
always  easy  to  see  which  of  the  competing  laws  should  give 
way.*    On  this  point  the  language  of  Story,  indeed,  is  distinct 
enough,  if  the  decisions  cited  by  him  in  support  of  it  warranted 
its  acceptation  without  reserve. 

"  The  general  rule,  then,  is  that,  in  the  interpretation  of  Conflict  of 
contracts,  the  law  and  custom  of  the  place  of  contract  are  to  ^^  dZiicilu. 
govern  in  all  cases  where  the  language  is  not  directly  expres- 
sive of  the  actual  intention  of  the  parties,  but  is  to  be  tacitly 
inferred  from  the  nature  and  objects  and  occasion  of  the  con- 
tract. The  rule  has  been  fully  recognised  in  the  Courts  of 
common  law ;  and  it  has  been  directly  decided  by  those.  Courts 
that  the  interpretation  of  the  contr{tct  must  be  governed  by 
the  laws  of  the  country  where  the  contract  is  made.  And 
the  rule  is  founded  in  wisdom,  sound  policy,  and  general 
convenience."(c)  The  English  cases  cited  in  support  of  this 
proposition  are  Trimhey  v.  Vignier,(d)  JDe  la  Vega  v.  Vianna^e) 
and  British  Lin^n  Company  v.  Drummond,{f)  but  none  of  them 

{a)  Anttruthev  v.  Adair^  2  My.  &  K.  513,  516  ;  TtiurUtrn  v.  Steward,  L.  R.  3 
P.  C.  504. 

(b)  De  la  Vega  v.  Vianna,  i  B.  &  Ad.  284 ;  Cood  v.  Caod,  33  Beav.  314. 

(c)  Story,  Conflict  of  Laws,  §  27.  (d)  i  Bing.  N.  C,  151. 
{e)  I  B.  ft  Ad.  284.  (/)  10  B.  &  C.  903. 
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i»AKT  111.    lays  down  distinctly  that,  in  cases  where  the  domicil  of  the 

'       parties  and  the  place  where  the  contract  was  made  diflfer,  an 

Cap.  VIII.    English  Court  will  interpret  the  language  of  the  contract  by 
CofUraet—   the  law  of  the  latter  place  in  preference  to  all  others.     In 
Construction,   THmhey  v.  Vignier  it  is  no  doubt  said  by  Tindal,  C.J.,  that  the 
interpretation  of  the  contract  must  be  governed  by  the  laws 
of  the  country  where  the  contract  was  made  (Itx  loci  contra/stvs), 
while  the  mode  of  suing  and  the  time  within  which  the  action 
must  be  brought  must  be  governed  by  the  law  of  the  country 
where  the  action  is  brought  {in  ordinandis  judidis,  loci  consuctudOy 
nbi  offitur).     It  is  plain,  however,  first,  that  the  conflict  of  law 
here  referred  to  was  the  conflict  between  the  lex  loci  contractvs 
«  and  the  lex  fori  on  a  question  which  it  was  contended   was 

one  of  procedure  ;  and,  secondly,  inasmuch  as  the  point  there 
decided  was  that  the  effect  of  a  blank  indorsement  in  Franco 
of  a  note  made  in  that  country  must  be  decided  by  the  French 
law,  it  is  evident  that  the  question  was  not  one  of  the 
interpretation  of  language  at  all,  but  of  the  nature  and  eftect 
of  the  obligation  which  the  language  created — a  matter  which 
belongs  properly  to  the  next  heading  of  the  subject.  In 
De  la  Vega  v.  Via/ma  the  question  was  also  one  which  was 
contended  to  belong  to  procedure  as  part  of  the  remedy,  and 
was  so  held ;  and  in  addition  to  this,  both  the  parties  were 
obviously  domiciled  in  the  country  where  the  contract  was 
made.  The  point  is  put  briefly  by  Lord  Tenterden,  C.J.,  who 
says :  "  The  plaintiff  and  the  defendant  were  both  foreigners  ; 
the  debt  was  contracted  in  Portugal,  and  it  appears  that,  by 
the  law  of  that  country,  the  defendant  would  not  have  been 

liable  to  arrest A  person   suing  in  this  country  must 

take  the  law  as  he  finds  it;  he  cannot,  by  virtue  of  any 
regulation  in  his  own  country,  enjoy  greater  advantages  than 
other  suitors  here,  and  he  ought  not  therefore  to  be  deprived  of 
any  superior  advantage  which  the  law  of  this  country  may 
confer."(a)  It  is  quite  clear  that  this  decision  has  nothing 
to  do  with  the  principleis  on  which  the  language  of  a  foreign 
contract  is  to  be  interpreted,  and  it  has  been  cited  as  an 
authority  on  that  point  only  by  reason  of  a  dictuvi  quoted  in  it 
of  Heath,  J.,  in  Melan  v.  Duke  of  Fitzfames,{b)  to  the  effect  that 
in  constrxdrig  contracts  the  Courts  must  be  governed  by  the  laws 
of  the  country  where  they  are  made.  That  too,  however,  was 
a  case  pf  procedure,  in  which  the  lex  fori  claimed  to  be  heard ; 
and  the   same  observation  may  be   made  as  to  British  Linen 

(a)  I  B.  &  Ad.  287,  288. 

{h)  I  B.  &  P.  138  ;  and  spe  Tall^rnnd  v.  lhmlnngei\  3  Ves.  Jun.  447. 
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Company  v.  Drunwi07id,  the  third  case  on  which  Story  relies  for     Pabt  III. 
his  proposition,  which  turned    on   the    applicability    of    the       _^' 
English  Statute  of  Limitations  to  a  contract  made  abroad.  oap.  viil. 


The  truth  appears  to  be,  that  the  expression  "  interpretation  onUraet— 
of  contracts "  is  an  ambiguous  term,  in  the  sense  that  it  has  c&namcHoti. 
been  used  with  more  than  one  meaning.  Story  apparently  contracts- 
employs  it,  as  it  was  in  fact  employed  in  one  or  two  of  the  ^^^  ^^^^' 
oases  just  cited,  as  comprising  the  general  explanation  and 
definition  of  the  agreement  which  has  been  formulated  between 
the  parties,  the  rights  arising  out  of  it,  and  the  effect  of  the 
relation  which  it  has  constituted.  It  will  be  obvious  that 
the  construction  or  interpretation  of  the  language  of  the  con- 
tract will  be  included  in  the  phrase  so  used;  and  as  the 
necessity  of  distinguishing  the  part  from  the  whole  did  not 
often  arise,  authorities  on  one  point  were  accepted  as  equiva- 
lent to  authorities  on  another.  That  Story  did  not  mean  to 
lay  down  an  absolute  rule,  that  the  law  of  the  place  where  a 
contract  was  made  must  of  necessity  decide  all  questions  which 
may  arise  on  the  construction  of  its  language,  is  plain  from 
what  he  goes  on  to  add  to  the  language  quoted  above. 
"  Especially,  in  interpreting  ambiguous  contracts,  ought  the 
doruicil  of  the  parties,  the  place  of  execution,  the  various 
provisions  and  expressions  of  the  instrument,  or  other  cir- 
cumstances  implying   a   local   reference,    to    be    taken    into 

consideration."(«) 

It  can  hardly  be  supposed,  therefore,  that  Story  did  intend  indiciu 
on  this  question  to  advocate  any  imperative  rule  in  favour  of  ^the^English 
the  place  where  the  contract  was  actually  executed ;  and  the  r«ie. 
true  principle  was  laid  down  by  the  Court  of  Appeal  in  more 
general  language  :  **  What  is  to  be  the  law  by  which  a  contract 
or  any  part  of  it  is  to  be  governed  or  applied  must  be  always 
a  matter  of  construction  of  the  contract  itself  as  read  by  the 
light  of  the  subject-matter  and  of  the  surrounding  circum- 
stances. Certain  presumptions  or  rules  in  this  respect  have 
been  laid  down  by  juridical  writers  of  different  countries 
and  accepted  by  the  Courts,  based  upon  common-sense,  upon 
business  convenience,  and  upon  the  comity  of  nations;  but 
these  are  only  presumptions  or  primd  facie  rules,  that  are 
capable  of  being  displaced  wherever  the  clear  intention  of  the 
parties  can  be  gathered  from  the  document  itself  and  from 
the  nature  of  the  transaction.  The  broad  rule  is  that  the  law 
of  a  country  where  a  contract  is  made  presumably  governs  the 

(a)  Story,  Conflict  of  Laws,  §  27. 
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Pabt  III.    nature,  the  obligation,  and  the  interpretation  of  it,  unless  the 
^^'       contrary  appears  to  be  the  expressed  intention  of  the  parties."(a) 
Cap.  VIII.   In  other  words,  the  intention  of  the  parties  must  govern ;  and 
Contract—    ^^  parties  will  be  presumed  to  have  intended  the  lex  loci 
OonstruHUm,  cdebrationis,  unless  the  contrary  be  shown.     In  some  cases  the 
use  of  particular  phrases  in  the  contract  will  indicate  what  the 
intention  of  the  parties  was.     Thus  the  use  in  a  charter-party 
of   such  phrases  as  the  "  Queen's  enemies  "  or  ''  the  act  of 
God ''  go  far  to  show  that  the  contract  is  to  be  considered  as 
an  English  contract.(&)     So  where  an  insurance  was  effected 
by  a  domiciled  Englishman  with  an  American  company  for  the 
benefit  of  his  wife  and  children    *'  in    conformity  *  with  the 
statute,"  the  law  of  England  was  held  applicable  to  the  distri- 
bution of  the  policy  monies,  in  accordance  with  the  presumed 
intention.(c)      But  the    insertion  in    a  marriage  settlement 
between  a  domiciled  Englishman  and  a  domiciled  Scotch  woman 
of  an  "  alimentary  clause,"  effectual  against  alienation  by  Scotch 
law  but  not  by  English,  has  been  held  insufficient  to  entitle 
Scotch  law  to  the  preference.(c2) 

The  parties  to  a  contract  may  of  course  agree  with  express 
reference  to  some  particular  foreign  law ;  and  in  such  cases 
the  foreign  law  will  only  be  admitted  within  the  limits  of  that 
reference,  and  not  generally — e.g.,  not  as  to  foreign  creditors.(«) 
And  accordingly  where  an  English  policy  provided  for  general 
average  *'  as  per  judicial  foreign  statement,"  it  was  held  that 
the  foreign  law  could  not  be  invoked  to  decide  what  were  and 
what  were  not  "  perils  of  the  sea."(/)  Substantially  the  same 
law  had  been  laid  down  as  long  ago  as  1820  in  the  case  of 
La7isdown  v.  Zan8dmvn,{ff)  which  came  before  the  House  of  Lords 
on  appeal  from  the  Irish  Court  of  Chancery,  the  point  being 
whether  the  words  ''lawful  money  of  Great  Britain"  in  a 
marriage  settlement  executed  in  England  by  parties  domiciled 
there  meant  lawful  money  at  the  rate  of  English  or  Irish  cur- 
rency, the  "  lawful  money  "  issuing  as  a  rent-charge  out  of  land 

[a)  Jacobs  v.  Credit  Lyonnais^  12  Q.  B.  D.  589,599.  Cf,  Ch4imherlain  v.  Xapier, 
15  Ch.  D.  614. 

{h)  Hie  Industrie  (1894),  p.  58  ;  63  L.  J.  p.  84,  per  Esher,  M.R.,  Miuovri  Steam- 
ship Co.^  42  Ch.  D.  321. 

(u)  Crossland  v.  Wrigley,  73  L.  T.  Rep.  N.  B.  327.  Cf.  Hamlin  v.  Talisker 
Breivery  (1894),  A.  C.  202,  and  H.  African  BreweHes  v.  King  (1899),  2  Ch.  173. 

{d)  In  re  Fitzgerald  (1903),  72  L.  J.  Ch.  430.  It  appears  doubtful  whether 
8ufficient  weight  was  given  in  this  case  to  the  intention  of  the  parties,  fiut  if  the 
^'alimentary  clause"  was  to  be  regarded  as  contrary  to  the  policy  of  En  ^.i 
law,  the  decision  was  no  doubt  correct. 

{e)  Ex  parte  Deter,  Re  Snse  and  Smithy  18  Q.B.  B.  66a  So  in  Spurrier  y.  La 
Clocks  (1902),  A.  C.  446,  when  the  English  Arbitration  Act  was  adopted  by  the 
contract. 

(/)  Greer  v.  Poole,  5  Q.  B.  D.  272.  {g)  2  Bligh,  60. 
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in  Ireland.     It  was  held,  on  the  whole  instrument,  that  the    Part  hi. 
intention  of  the  parties  was  that  the  money  should  be  paid  at       ^^^ 
the  English  rate  of  currency,  notwithstanding  the  local  situation    Cap.  viii. 
of  the  land.     "  In  the  naked  case  of  a  charge  upon  lands,"    contract-^ 
said  Lord  Eldon,  "  the  law  is  clear  and  settled ;  but  upon  wills  Ca/utructhn. 
and    instruments    of    marriage   contract    all  the  cases   cited  jnte^^l^. 
authorise  a  distinction.     In  such  cases  the  intention  of  thctionof 
persons  making  th©  will,(a)  and  of  the  parties  to  the  contract,  *'^^"*^®- 
is  to  be  collected  from  the  different  parts  of  the  instrument. 
....  In  this    case    there    are    throughout    the    settlement 
charges  on  English  as  well  as  Irish  estates.     Can  it  be  said, 
as  to  any  of  these  charges,  that  a  different  sum  is  to  be  paid 
to  the  person  entitled,  according  to  the  site  of  the  estates  out 
of  which  the  money  is  drawn  ?     In  those  instances  where  Irish 
estates  only  are  charged,  the  situation  and  conduct  of    the 
parties,  and  the  language  of  the  instrument  of  contract,  show 
that  they  meant  English  currency.'X^)     In  Kearney  v.  Khig{c) 
it  was  held  that  a  sum  of  money  named  in  a  promissory  note 
meant  a  sum  of  money  according  to  the  currency  of  the  place 
where  the  note  was  made ;  but  Story  points  out  (§272)  that 
in  this  case  the  place  where  the  contract  was  made  is  also 
presumed  to  be  the  place  of  intended  performance  by  payment, 
so  that  there  is  a  double  indication  of  the  intention  of  the 
parties.     The  same  point  was  assumed  in  Sprowle  v.  Legg,{d) 
on  the  authority  of  the  last-mentioned  case.     But  the  domicil 
of  the  husband,  being  also  the  sitvs  of  the  subject-matter  of  the 
trust,  has  been  preferred  to  the  locus  celebrationis  in  construing 
a  marriage  settlement,  so  far  as  that  part  of  the  trust  property 
was  concerned ;  the  domicil  of  the  wife  being  preferred  as  to 
other  trust  property  dealt  with  by  the  same  deed,  and  situate 
in  the  country  of  her  domicil.     The  particular  circumstances 
of  the  case  are  not  so  important  as  the  fact  that  intention  was 
applied  as  the  sole  test.     "  I  infer  and  collect,"  said  Hall,  Y.C, 
''  from  the  trusts  of  the  contract,*  that  there  was  an  intention 
that   there   should  be  a  difference  between  them :    that  one 
set  should  be  construed  as  being  English  and  the  other  as 
being  Scotch."(^)     The  intention  to  regulate  a  marriage  settle- 
ment by  a  particular  law  may  of  course  be  expressed  in  plain 
terms.(/) 

{a)  More  recent  decisions,  however,  have  established  the  lex  domicilii  as  the  sole 
interpreter  of  a  will.     Vide  ante^  p.  278. 

{h)  2  Bl.  8S,  93.     Vide  Phippt  v.  Anglesea,  5  Yin.  Ab.  209  ;  i  P.  Wms.  696. 

(r)  2  B.  &  Aid.  301.  {d)  i  B.  &  C.  16. 

(e)  Ckamherlain  v.  Napier,  15  Ch.  D.  614.  Cf.  Bernard  v.  White,  W.  N.  1887, 
p.  8 ;  and  now  see  45  A;  46  Vict.  c.  61,  s.  72  (4)  (Bills  of  Exchange  Act,  1882). 

(/)  As  in  Hernando  v.  Sawtell,  27  Ch.  D.  284.     In  re  Bankei  (1902),  2  Ch.  333, 
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Part  III.         The  question  was  mooted  in   the  modem  case  of  LtiU  y, 
^^'      Smith  (a)  under  the  following  circumstances.      The  plaintififs 
Gap.  VIII.    had  efiected  an  insurance  with  the  defendants  on  certain  specie 
Contract—   ^^  board  a  vessel  owned  and  registered  in  England  at  the  time 
Congtruetion.  of  the  execution  of  the  policy,  for  the  voyage  from  London  to 
Constantinople.      Before  the   ship   sailed   she  was  sold  to  a 
Russian  company,    and  the   requisite  formalities  to  effect  a 
change  of  her  nationality  accordingly  were  duly  complied  with. 
She  sailed  under  the  Russian   flag,  and  was  stranded  near 
Gallipoli   before   reaching   her   destination.     The  specie    was 
saved,  and  was  taken  charge  of  by  the  nearest  Russian  consul 
imtil  the  rights  of  the  owners  of  the  ship  and  cargo  should  be 
adjusted  according   to   Russian  law,  which  prevailed  within 
Turkish  territory  as  to  Russian  subjects  and  Russian  property 
by  special  treaty  provisions  with  the  Porte.     The  owners  of 
the  specie,  in  order  to  regain  possession  of  it,  were  ultimately 
compelled  to  pay  a  much  larger  sum,  under  the  name  of 
salvage   or  general  average,  than  would  have  been  imposed 
upon  them  if  the  loss  had  been  .adjusted  according  to  English 
law ;  and  the  question  was  whether  this  was  a  loss  within  the 
meaning  of  the  words  of  the  policy  which  the  underwriters 
were  compelled  to  make  good.     It  was  assumed  in  the  course 
of  the  argument  that  English  law,  as  the  lex  loci  celebrationis^ 
must   govern    the    interpretation   of  the   policy;  and   Cock- 
burn,  C.J.,  expressed  his  assent  to  the  proposition  that  the 
English  law  must  govern,  though  not  expressly  to  the  reason 
given.(&)     The  decision  was  against  the  underwriters,  appar- 
ently on  the  ground  that,  whether  the  policy  was  construed  by 
English  law  or  not,  the  loss  was  one  fairly  covered  by  its  pro- 
visions ;  but  with  respect  to  the  question  of  the  alleged  right 
of  the  English  law  to  prevail  as  the    lex  loci  celebrationis,  it 
should  be  observed  that  the  vessel  was  English  when  the 
policy  was  effected,  and  that,  if  her  nationality  had  not  been 
changed,  the  English  law,  instead  of  the  Russian,  would  have 
regulated  the  rights  of  the  parties  in  the  event  of  the  loss 
which  happened ;  so   that   the   opinion   expressed  by  Cock- 
bum,  C.J.,  in  favour  of  the  English  law  as  the  law  to  govern 
the  interpretation  of  the  policy,  may  be  referred  as  much  to 
the  undoubted  intention  of  the  parties  as  to  the  fact  that  the 
contract  was  made  in  England.     And  it  has  since  been  clearly 
held  that,  although  it  is  competent  to  an  imderwriter  on  an 

and  ante.  Part  II.,  cap.  vii.     See  also  In  re.  Fitzgerald,  72  L.  J.  Ch.  (1903),  430> 
cited  ante,  p.  396. 

(a)  L.  R.  4  Q.  B.  414.  {b)  L.  R.  4  Q.  B.  432,  445. 
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English  policy  to  stipulate  that  it  shall  be  construed  or  applied    part  hi. 
in  whole  or  in  part  according  to  a  particular  foreign  law,  yet,       _^* 
except  when  so  stipulated,  the  English  law  is  to  prevail.(a)    In    Cap.  vill. 
King  of  Spain  v.  M(ichadoJ(b)  a  much  older  case,  it  appears  to    ck^ract^ 
have  been  assumed  that  any  instrument  executed  abroad  was  Construction, 
to  be  construed  according  to  the  law  of  the  country  where  it 
was  executed.     It  is  undeniable,  therefore,  that  although  in 
theory  the  place  of  execution  is  only  one  of  the  proofs  which 
are  admitted  to  show  the  intention  of  the  parties,  nevertheless, 
with  regard  to  the  interpretation  and   construction  of  their 
language,  it  is  difficult  to  find  any  case  in  which  the  testimony 
furnished  by  it  has  not  been    held    conclusive.     In   Cood  v. 
Cood'  (c)  the  law  of  the  domicil  of  the  contracting  parties  was 
called  in  by  Lord  Romilly  to  construe  the  language  used  ;  but 
in  that  case  the  English  law,  the  law  of  the  domicil,  was  also 
the  law  of  the  place  where  the  letter  containing  the  ambiguous 
language  was  despatched ;  nor  were  the  reasons  given  for  the 
preference  of  that  particular  law  (which  was  also,  of  course,  the 
l£x  fori)  very  clearly  expressed.     The  subject-matter  of  the 
correspondence  was   the   partition  of  the  real  and   personal 
estate  of  a  testator  in  Chili ;  and,  though  the  question  whether 
the  letters  amounted  to  a  binding  contract  was  decided  in  the 
manner  just  described,  the  decision  was  apparently  arrived  at 
after  a  general  survey  of  the  circumstances,  including  the  fact 
that  part  of  the  property  affected  was  land  situate  abroad. 

There  is  a  certain  analogy,  which  is  referred  to  by  Story ,(rf)  interpreta- 
between  the  relation  of  the  local  law  to  a  contract  celebrated  i^  custon^ 
abroad,  and  that  of  the  local  custom  to  an  acfricultural  or  —analogous 

»  iio  locftl  IfliW 

commercial  contract  entered  into  in  some  particular  part  of 
England ;  but  it  is  only  an  analogy,  and  must  not  be  pressed 
too  far.  Local  custom  in  England  may  be  regarded,  within  its 
territorial  limits,  as  part  of  the  Common  Law  by  adoption,  and 
the  law,  in  following  it,  merely  obeys  itself;  but  there  is  an 
obvious  distinction  between  this  principle  and  that  which 
requires  English  law  to  accept  the  interpretation  and  explica- 
tion of  a  law  wholly  foreign  to  itself.  The  latter  rule  can  only 
be  defended  on  the  ground  that  it  is  the  English  law  that 
every  man's  lawAil  contract  shall  be  interpreted  by  reference 
to  his  intention,  and  on  the  further  ground  that  a  man  who 
contracts  abroad  intends  that  the  interpretation  of  the  foreign 
law  shall  be  invoked.  The  rule  is  not,  therefore,  an  absolute 
one,  and  will  be  excluded  -by  proof  that  the  intention  did  not 

{a)  Greer  v.  Poole,  5  Q.  B.  D.  272.  (h)  4  Rusb.  225,  239. 

(c)  33  Beav.  314.  {d)  Story,  §  270. 
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pabt  III.    in  fact  exist ;  while  the  rule  that  English  contracts  are  to  be 

'       construed    with   reference   to   every  proved  local  custom  is 

(Up.  VIII.  imperative,  and  the  operation  of  the  custom  is  only  excluded 
Contract—  by  express  stipulation  to  that  effect,  or  by  something  in  the 
HonttrurctiofL  contract  wholly  inconsistent  with  its  admission.(a)  It  should 
be  observed,  however,  that  customs  affecting  the  land,  as  those 
relating  to  agricultural  tenancy,  are  the  only  customs  that  can 
strictly  be  called  local ;  and  even  these  are  not  incorporated 
with  the  contract  as  essential  to  its  interpretation  because  the 
contract  is  made  in  a  particular  locality,  but  because  the 
subject-matter  of  the  contract  is  there  situate.  A  lease  of 
English  land  made  abroad  would  certainly  be  construed  with 
reference  to  the  agricultural  customs  of  the  country  where  the 
land  was  situated.  It  therefore  appears  hardly  justifiable  to 
cite  the  English  law  as  to  the  effect  of  agricultural  customs 
upon  contracts  as  an  authority  for  the  proposition  that  the 
true  interpretation  of  a  contract  must  be  according  to  the 
usage  of  the  country  where  it  was  made.(&)  And  the  custom 
which  is  imported  into  many  commercial  contracts  which 
have  no  relation  to  the  soil,  is  not  the  custom  of  a  particular 
locality  as  such,  but  the  custom  of  a  particular  trade,  market, 
profession,  or  association ;  (c)  in  which  case  its  operation  is  no 
doubt  admitted  wholly  on  the  ground  of  the  intention  of  the 
parties,  but  does  not  in  any  way  show  that  the  law  of  the  place 
where  a  contract  is  made  has  of  its  own  nature  any  claim  to 
express  that  intention*  The  correct  view  was  clearly  stated  by 
Lord  Kingsdown  in  a  case  before  the  Privy  Council  in  i859.(rf) 
*'  When  evidence  of  the  usage  of  a  particular  place  is  admitted, 
to  add  to  or  in  any  manner  affect  the  construction  of  a  written 
contract,  it  is  admitted  only  on  the  ground  that  the  parties 
who  made  the  contract  are  both  cognisant  of  the  usage,  and 
must  be  presumed  to  have  made  their  agreement  with  reference 
to  it.  But  no  such  presumption  can  arise  when  one  of  the 
parties  is  ignorant  of  it."  The  analogy,  in  fact,  which  exists 
between  these  cases,  in  which  no  conflict  of  law  arises,  and 
'Cases  properly  belonging  to  the  domain  of  private  international 
law,  is  useful  only  as  establishing  this  general  proposition,  that 
all  contracts  are  to  be  interpreted  according  to  the  intention 
of  the  contracting  parties,  and   that   any  rules,   whether   of 

(a)  Wigglexworth  v.  Dallison,  Dougl.  201 ;  Hutton  v.  Warren,  i  M.  &  W.  474  ; 
My  erg  v.  Sarl^  3  E.  A;  E.  306. 

\h)  Story,  Conflict  of  Laws,  §  270. 

{e)  Hutchinson  v.  Tatham^  L.  R.  8  C.  P.  482  ;  Sutton  v.  Tath^m^  10  A.  &  E.  27  : 
jSweeting  v.  Pearce,  30  L.  J.  C.  P.  109 ;  Hunfrey  v.  Dale^  E.  B.  &  E.  1004. 

(<<)  Kirchner  v.  Venu%y  12  Moo.  P.  C.  361,  399. 
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local  or  commercial  custom  or  foreign  law,  will  be  admitted  to    part  hi. 
aid  in  the   interpretation,  if    it    appears   that  they  were   in       ^f^ 
the  mind  and  intention  of  the  parties  when  the  contract  was    Cap.  viii. 

'^^®'  Contract— 

(2)  Nature  and  Incidents  0/  the  Obligation  of  a  Contract. — The  -^ncidentt. 
words  by  which  the  contract  was  entered  into  having  been  Nature  and 
rightly  interpreted  and  construed  by  the  Court,  or  the  facts '  v^^^^i**  ^^ 
out  of  which  it  arose  having  been  duly  proved,  and  it  being 
established  that  the  formalities  of  celebration  required  by  the 
l\v  loci  were  duly  complied  with,  the  next  subject  for  inquiry  is 
the  nature  of  the  obligation  imposed.  What  is  the  law  which 
is  to  measure  and  define  the  rights  and  liabilities  of  the  parties 
to  the  contract  ?  It  has  been  already  seen  that,  with  regard  to 
the  contract  of  marriage,  Lord  Campbell  expressly  (in  Brook  v. 
Brook  (a)  )  assigned  all  the  ''  essentials  "  of  the  contract  to  the 
lex  domicilii,  as  the  law  of  the  place  where  the  parties  to  the 
marriage  contemplate  performing  the  contract  by  residence. 
But  it  has  been  pointed  out  above  (b)  that  there  is  an  important 
distinction  in  this  respect  between  the  so-called  contract  of 
marriage  and  a  contract  in  the  strictly  legal  sense  of  the  term. 
It  is  for  the  interest  of  every  State,  and  therefore  for  the 
interest  of  States  in  general,  that  each  should  be  left  to 
determine  for  itself  the  exact  nature  of  that  which  its  domiciled 
subjects  call  marriage ;  and  it  is  not  in  anything  like  the  sam« 
degree  the  interest  of  every  State  to  force  its  definition  of  the 
word  upon  those  who,  without  residing  in  or  being  subject  to 
it,  temporarily  invoke  its  assistance  and  authority  to  celebrate 
the  contract,  and  constitute  the  relation.  The  lex  domiciliiy 
therefore,  is  rightly  allowed  to  decide  everything  that  relates 
to  the  marriage  contract,  except  the  forms  of  ceremonial ;  but 
with  regard  to  other  and  ordinary  contracts,  the  law  of  the 
place  of  performance  has  no  title  to  a  similar  privilege.  There 
are  no  analogous  reasons  of  expediency  and  morality  for 
permitting  its  supremacy  in  a  contract,  for  example,  of  ordinary 
partnership ;  and  the  local  law  of  a  foreign  country  may  rightly 
claim  to  say  what  shall  be  a  sufficient  cause  to  divorce  the  wife 
of  one  of  its  domiciled  citizens,  without  thereby  asserting  its 
right  to  regulate  the  liabilities,  inter  se,  of  those  merchants 
trading  in  it  who  entered  into  their  contract  of  partnership  in 
England.  Accordingly,  the  general  principle,  to  which  we  have 
seen  that  the  contract  of  marriage  is  an  exception,  has  met  with 
almost  universal  acceptation ;  and  it  is  clear  that  the  vinc2ilum, 

{a)  9  H.  L.  C.  193,  207.  (*)  Ajitr,  r.  361. 

2  c 
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Part  III. 
Acts. 

Cap.  VIII. 

Contract — 
Incidefit^, 


Law  of 
contract 
referred  to 
intention  of 
parties. 


or  legal  tie,  which  results  from  a  contract  is  dependent  solely 
upon  the  law  by  which  the  parties  intended  that  it  should  be 
constituted.  And  here  the  distinction  indicated  by  Sir  R. 
Phillimore  in  T/te  Patria  (a)  may  be  usefully  referred  to.  All 
contracting  parties  do  expressly  contemplate  one  thing,  i.e.,  the 
performance  of  the  contract.  But  the  obligation  which  is 
created  between  them  does  in  many  cases,  and  may  in  all» 
involve  certain  consequences  which  were  not  as  a  matter  of 
fact  within  their  contemplation.  Accidents  which  were  unfore- 
seen, as  well  as  events  foreseen  but  misunderstood,  frequently 
bring  about  a  state  of  things  which  the  parties  did  not  think 
of  providing  for ;  and  it  becomes  absolutely  necessary,  in  order 
to  ascertain  their  respective  rights  and  liabilities,  to  inquire  by 
what  law  the  nature  and  incidents  of  the  obligation  ai*e  deter- 
mined. In  other  words,  to  what  law  must  the  parties  be 
assumed  to  have  submitted  themselves  ?  what  law  must  they 
be  ajBsumed  to  have  had  in  their  minds  when  they  contracted  ? 
It  is  obvious  that  there  may  be  a  distinction  between  the  con- 
siderations applicable  to  events  not  contemplated  by  the  con- 
tract, and  those  applicable  to  events  not  only  contemplated, 
but  expressly  provided  for.  It  is  proposed  to  treat  of  the  first 
branch  of  the  subject  under  the  present  heading,  and  to  defer 
the  latter  until  the  proper  place  for  considering  the  question  of 
performance. 

With  regard,,  then,  to  the  nature  of  the  obligation  itself,  and 
to  the  incidents  which  arise  in  the  course  of  its  development, 
there  must  be  some  one  law  which  the  parties  intended  to  be 
referred  to,  should  necessity  arise.  This  law  is  determined  in 
different  cases  by  different  considerations,  but  the  rule  most 
generally  adopted  imdoubtedly  is,  that  the  law  of  the  place 
where  a  contract  is  made  must  govern  the  relation  which 
arises  out  of  it.(6)  This  is  not  the  rule,  however,  because  of 
any  inherent  right  or  obligatory  force  in  that  law,  but  because 
that  is  the  law  to  which  the  intention  of  the  parties  must  primd 
facie  be  supposed  to  have  looked.  The  local  law,  however, 
may,  of  course,  be  excluded  by  express  or  implied  words,(c) 
but  no  reference  to  a  foreign  law  will  be  extended  to  an  adop- 
tion of  that  law  generally.  On  the  contrary,  apparently  on  the 
principle  that  cxpressio  univs  est  exclusio  alteritcs,  such  references 
are  strictly  construed.     A  policy  of  insurance  by  which  the 

(a)  L.  R.  3  A.  &  E.  462. 

{b)  Jacobs  V.  Credit  LyonnaiSy  12  Q.  B.  D.  586,  599  ;  -Kr  parte  Derer^  Re  Suse  and 
Smith,  18  Q.  B.  D.  660  ;  Greer  v.  Poole,  5  Q.  B.  D.  272  ;  antej  pp.  395,  396. 
{c)  See,  for  examples,  27ie  Leofi  XIIL^  8  P.  D.  121 ;  Tl^e  Nina,  L.  R.  2  A.  &  £. 
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company  agreed  to  pay  to  the  wife  for  her  sole  use,  in  con-    Part  hi. 
formity  with  an  American  statute,  was  held  not  to  incorporate       ^^^' 
the  provisions  of  the  same  statute  as   to  the  rights  of  the   Cap.  viil. 


husband's  creditors.(a)  So,  where  a  policy  provided  for  a  amtract— 
general  average  "  as  per  judicial  foreign  statement,"  it  was  held  incident; 
that  the  foreign  law  could  not  be  applied  to  determine  what 
were  perils  of  the  sea.(&)  And  it  has  already  been  pointed  out 
that  the  use  of  particular  phrases,  such  as  ''  the  Queen's 
enemies  "  or  "  the  act  of  God,"  may  be  relied  upon  as  indicating 
that  the  parties  intended  to  contract  according  to  English 
law.(c)  Where  a  contract  was  made  in  London,  to  be  per- 
formed in  Scotland,  the  fact  that  it  contained  an  arbitration 
clause  for  reference  to  "  two  members  of  the  London  Corn 
Exchange  or  their  umpire "  was  regarded  as  indicating  an 
intention  that  the  contract  should  be  governed  by  English 
law.(cQ  And  where  a  contract  of  service  was  made  to  be 
carried  out  in  the  South  African  Republic  ''  or  elsewhere/'  both 
the  contracting  parties  being  English,  the  law  of  the  South 
African  Republic  was  preferred  (on  a  question  of  restrictive 
covenant),  as  being  that  of  the  country  with  which  the  trans- 
action had  "  most  real  connection."(e) 

In  the  case  of  Peninsular  and  Oriental  Steam  Company  v. 
Shand,{f)  where  the  contract  was  made  in  England  for  the 
carriage  of  a  passenger  with  luggage  from  Southampton  to  the 
Mauritius,  and  it  was  contended  that  the  liability  of  the 
carriers  was  governed  by  the  French  law  in  force  there,  it  was 
said  by  Turner,  L.J.,  in  delivering  the  judgment  of  the  Privy 
Council:  "The  general  rule  is  that  the  law  of  the  country 
where  a  contract  is  made  governs  as  to  the  nature,  the  obliga- 
tion, and  the  interpretation  of  it.  The  parties  to  a  contract 
are  either  the  subjects  of  the  Power  there  ruling,  or  as  tem- 
porary residents  owe  it  a  temporary  allegiance  ;  in  either  case 
equally  they  must  be  understood  to  submit  to  the  law  there 

prevailing,  and  to  agree  to  its  action  upon  their  contract 

Their  lordships  are  speaking  of  the  general  rule ;  there  are,  no 
doubt,  exceptions  and  limitations  on  its  applicability,  but  the 
present  case  is  not  affected  by  these."  The  nature  of  these 
exceptions  and  limitations  is   indicated  more  clearly  in  the 

(a)  Ex  parte  Deter ^  Re  JSuse  and  Smith,  i8  Q.  B.  D.  660. 

{b)  The  Indvstrie  (1894),  p.  58 ;  63  L.  J.  P.  84.  Missouri  Steaimhip  Co,,  42 
Ch.  D.  321,  and  cf.  Chartered  M,  Bank  of  Iniia  v,  Netherlands  India  Steam  Navi- 
gation Co.,  10  Q.  B,  B.  521. 

(c)  Hamlin  v.  Talisker  Breweries  (1894),  A.  C.  202. 

(d)  S.  African  Breweries  Co,  v.  King  (1899),  2  Ch.  173  (1900),  i  Ch.  273. 
{e)  areer  v.  Poole,  5  Q.  B.  D.  272.  (/)  3  Moo.  P.  C.  N.  S.  272. 
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Pabt  III.  judgment  of  the  Exchequer  Chamber  in  Lloyd  v.  Guibert  (a) : 

t^'  "  It  is  generally  agreed  that  the  law  of  the  place  where  the 

Cap.  VIII.  contract  is  made  is  primd  facie  that  which  the  parties  intended, 

Contract—  ^^  ought  to  be  presumed  to  have  adopted,  as  the  footing  upon 

Ineident4.  which  they  dealt,  and  that  such  law  ought  to  prevail  in  the 

Lexioei  absence  of  circumstances  indicating  a  different  intention.     As, 

ceiehratwnu  fo,.  instance,  that  the  contract  is  to  be  performed  elsewhere,  or 

prima  facts        ,  ,  ,  .  .,  •       •  i  i  ^  •.       ^       • 

the  governing  that   the   subject-mattor    IS   immovable    property   situate   m 
law.  another  country,  and  so  forth ;  which  latter,  though  sometimes 

treated  as  distinct  rules,  appear  more  properly  to  be  classed  as 
exceptions  to  the  more  general  ones,  by  reason  of  the  circum- 
stances indicating  an  intention  to  be  bound  by  a  law  different 
from  the  place  where  the  contract  is  made."  It  is,  of  course, 
unimportant  whether  these  cases  for  the  application  of  a 
different  law  are  to  be  regarded  as  exceptions  to  the  general 
rule  in  favour  of  the  lex  loci  contractus  celebrationis,  or  as 
applications  of  a  distinct  principle  in  favour  of  the  law  of  the 
place  of  performance.  Both  rules  are  consequences  of  the  one 
primary  principle,  that  the  intention  of  the  parties  is  to  be 
followed  in  all  matters  with  which  it  has  a  right  to  deaL  That 
this  primary  principle  is  more  especially  applicable  to  incidents 
of  the  obligation  which  were  not  contemplated  or  provided  for 
by  the  parties,  is  well  shown  by  another  passage  from  the  same 
judgment :  "  In  determining  a  question  between  contracting 
parties,  recourse  must  first  be  had  to  the  language  of  the 
contract  itself ;  and  (force,  fraud,  and  mistake  apart)  the  true 
construction  of  the  language  of  the  contract  is  the  touchstone 
of  legal  right.  It  often  happens,  however,  that  disputes  arise, 
not  as  to  the  terms  of  the  contract,  but  as  to  their  application 
to  imforeseen  questions,  which  arise  incidentally  or  accidentally 
in  the  course  of  perfonnance,  and  which  the  contract  does 
not  answer  in  terms,  yet  which  are  within  the  sphere  of  the 
relation  established  thereby,  and  cannot  be  decided  as  between 
strangers.  In  such  cases  it  is  necessary  to  consider  by  what 
general  law  the  parties  intended  that  the  transaction  should 
be  governed,  or  rather  to  what  general  law  it  is  just  to  pre- 
sume that  they  have  submitted  themselves  in  the  matter.  A 
familiar  illustration  of  this  will  be  found  in  the  rule,  that  the 
lawful  usages  of  a  market  are  as  much  part  of  a  contract 
entered  into  there,  which  does  not  expressly  exclude  them,  as 
if  they  were  set  down  at  large.  The  binding  force  of  such 
usages  does  not  depend  so  much  upon  the  knowledge  of  the 

{a)  L.  B.  I  Q.  B.  115,  122. 
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parties  as  v.pon  implied  acquiescence ;  for  u^koso  goes  to  Borne  mtist  Part  III. 
do  as  those  at  Borne  do.  So,  in  the  absence  of  express  provision  ^^' 
or  special  usage,  the  general  law  itself,  in  many  points  of  view  Cap.  viil. 
only  a  more  extended  usage,  supplies  the  gaps  which  the  attract— 
parties  have  left,  and  in  doing  so  sometimes  modifies  the  incident, 
construction  of  general  words  in  the  contract." 

The  language  of  the  Court  of  Appeal  in  a  still  more  recent 
case  is  equally  instructive :  "  There  can  be  no  hard-and-fast 
rule  to  construe  the  multiform  commercial  agreements  with 

which  we  have  to  deal In  such  a  case "  (speaking  of 

contracts  to  be  performed  partly  in  one  place  iind  partly  in 
another)  "  the  only  certain  guide  is  to  be  found  in  applying 
sound  ideas  of  business,  convenience  and  sense  to  the  language 
of  the  contract  itself,  with  a  view  of  discovering  from  it  the  true 
intention  of  the  parties.  Even  in  respect  of  any  performance 
that  is  to  take  place  abroad,  the  parties  may  still  have  desired 
that  their  liabilities  and  obligations  should  be  governed  by 
English  law."(a) 

So  far  as  unforeseen  incidents  of  the  obligation  are  concerned,  Exceptions 
the  principle  appears  plain  enough  ;  and  it  is  clear  that  the  ^l^^^timiit. 
law  will  generally  have  to  supply  the  defective  intention  of 
the  parties  by  presuming  some  law  to  have  been  intended 
generally ;  but,  accepting  it  as  a.  general  rule  that  contracts  are 
governed,  in  the  development  of  their  incidents  subsequent  to 
the  making,  by  the  law  of  the  place  of  celebration,  it  must  be 
remembered  that  is  a  rule  peculiarly  open  to  exceptions.  The 
intention  of  the  parties  is  the  crucial  test,  and  in  contracts  of 
aflfreightment,  for  example,  it  has  been  decided  that  priTnd  facie 
the  intention  of  the  parties  is  to  submit  themselves  to  the  law 
of  the  ship  s  flag,  so  far  at  least  as  sea  damage  and  its  incidents 
are  concerned.  But  a  contrary  intention  may  be  indicated  ;  as, 
for  example,  by  the  use  of  phrases  such  as  ''  the  Queen's 
enemies  "  or  "  the  act  of  God  "(b) 

The  principle  above  enunciated  seems  applicable  to  all  un- 
foreseen incidents  of  the  obligation  save  those  which  arise  out 
of  the  performance.  Lloyd  v.  Guibert  (c)  was  a  case  in  which  Contracts  of 
the  contract  of  aflfreightment  was  a  charter-party  ©iit^red  ^^J^*^*' 
into  at  St.  Thomas,  a  Danish  West  India  island,  between  a 
British  subject  as  charterer  and  the  master,  acting  for  the 
French  shipowners,  of   a  vessel    then  at  St.    Thomas,  for    a 

la)  Jacoha  v.  CredU  Lyonnait,  12  Q.  B.  D.  589.  Cf.  Barnard  v.  Wliite,  W.  N. 
1887,  p.  8. 

(b)  TJie  Industrie  (1894),  p.  58,  63  L.  J.  P.  84.  Cf.  MUsaurie  Steamship  Co.,  42 
Ch.  D.  321.  Hiartered  Merc,  Bank  of  India  v.  N.  I.  Steam  Nav,  Co,,  10  Q.  B.  D. 
521.  (c)  L.  R.  iQ.  B.  115. 
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I'AKT  III.  voyage  from  St.  Marc,  in  Hayti,  to  Havre,  London,  or  Liverpool 
t^'  (ultimately  the  latter),  at  the  charterer's  option.  On  the 
Cap.  VIII.  voyage  to  Liverpool  the  ship  had  to  put  into  a  Portuguese 
Contract—  V^^  ^^^  repair,  and  the  captain  there  gave  a  bottomry  bond 
Incidents,  upon  the  ship,  freight,  and  cargo.  On  the  ship's  arrival  at 
Liverpool,  the  holder  of  the  bond  sued  upon  it  in  the  Court 
of  Admiralty.  The  ship  and  freight  were  insufficient  to 
satisfy  the  bond ;  and  the  deficiency  with  costs  fell  on  the 
plaintiff  as  owner  of  the  cargo,  for  which  he  sought  indem- 
nity against  the  defendants,  the  French  shipowners.  By  the 
law  of  France  abandonment  of  the  ship  and  freight  absolved 
the  defendants  from  all  further  liability  on  the  contract  of 
the  master,  and  they  had  in  fact  so  abandoned  the  ship 
and  freight  to  the  plaintiff  as  owner  of  the  cargo.  By  the 
English  law  they  would  have  been  liable  to  indemnify  the 
plaintiff,  notwithstanding  the  fact  of  such  abandonment.  It 
was  contended  for  the  plaintiff*  that  the  decision  ought  to 
proceed  either  (i.)  upon  what  was  called  the  *'  general  mari- 
time law,"  as  regulating  aU  maritime  transactions  between 
persons  of  different  nationalities  at  sea;  (ii.)  upon  the 
Danish  law,  as  the  lex  loci  celebrationis,  the  law  of  the  place 
where  the  contract  was  made ;  (iii.)  upon  the  Portuguese 
law,  as  the  law  of  the  place  where  the  bottomry  bond  was 
given  (though  it  is  difficult  to  see  how  this  could  have  been 
called  in  to  regulate  the  rights  of  the  parties  on  a  contract 
made  before  the  ship  came  into  a  Portuguese  port,  and 
without  any  expectation  of  her  doing  so) ;  or  (iv.)  the  Eng- 
lish law,  as  being  that  of  the  place  of  final  performance  by 
the  delivery  of  the  cargo,  the  lex  loci  sohUionis*  By  all 
these  laws  the  liability  of  the  defendants  was  established. 
The  French  law  alone  was  relied  on  on  behalf  of  the  de- 
fendants; and  it  was  contended  that  this  law  must  be 
applied  either  because  the  character  of  the  transaction  itself 
showed  that  the  plaintiff  impliedly  submitted  his  goods  to 
the  operation  of  the  law  of  the  ship,  and  therefore  con- 
tracted with  reference  to  it ;  or  else  upon  the  ground  that 
the  master,  who  entered  into  the  contract  (although  in  doing 
so  he  acted  within  the  scope  of  his  authority  from  the 
owners),  was  disabled  by  the  French  law  from  binding  his 
owners,  otherwise  than  with  the  exception,  expressed  or  im- 
plied, of  exemption  from  liability  after  abandonment,  and 
that  the  French  flag  was  sufficient  notice  of  such  disability. 
It  was  held  that  the  parties  must,  under  the  circumstances, 
be  taken  to  have    contracted  with    reference  to    the  law  of 
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Prance,  and  not  to  that  of  the  place  where  the  contract  was    Part  hi. 
made  (the  Danish),  or  to  the  law  of   England    as  the  place       t^' 
of     performance.      The    general    rule    was    laid    down    by    Cap.  viil. 
Willes,  J.,  that  where  the  contract  of  affreightment  does  not    cotttraH— 
provide    otherwise,    then    as   between    the    parties    to    such    incuienti. 
•contract,  in  respect  of  sea  damage  and  its  incidents,  the  law 
of  the  ship  Tnust  govern ;  and  it  was  said  that  this  rule  was 
not  only  in  accordance  with  the  probable  intention  of   the 
parties,  but  also  most  consistent,  intelligible,  and  convenient  to 
those  engaged  in  commerce.     The  judgment  of  the  Exchequer 
Chamber,  delivered  by  Willes,  J.,  after  laying  down  the  general 
rule  that  the  question  is  in  such  cases  by  what  law  the  parties 
intended  that  the  transaction  should  be  governed,  or  rather  to 
what  law  it  is  just  to  presume  that  they  submitted  themselves, 
proceeded  as  follows : — 

"  In  the  diversity  or  conflict  of  laws,  which  ought  to  prevail  Judgment  in 
is  a  question  that  has  called  forth  an  amazing  amount  of^,^^,^' 
ingenuity  and  many  differences  of  opinion.  It  is,  however, 
generally  agreed  that  the  law  of  the  place  where  the  con- 
tract is  made  is  primd  facie  that  which  the  parties  intended,  or 
ought  to  be  presumed  to  have  adopted,  as  the  footing  upon 
which  they  dealt,  and  that  such  law  ought  therefore  to  pre- 
vail in  the  absence  of  circumstances  indicating  a  different 
intention,  as,  for  instance,  that  the  contract  is  to  be  entirely 
performed  elsewhere,  or  that  the  subject-matter  is  immovable 
property  situate  in  another  country,  and  so  forth  ;  which  latter, 
though  sometimes  treated  as  distinct  rules,  appear  more  pro- 
perly to  be  classed  as  exceptions  to  the  more  general  one,  by 
reason  of  the  circumstances  indicating  an  intention  to  be 
bound  by  a  law  different  from  that  of  the  place  where  the  con- 
tract is  made,  which  intention  is  inferred  from  the  subject-matter 
and  from  the  surrounding  circumstances,  so  far  as  they  are 
relevant  to  construe  and  determine  the  character  of  the  contract. 

"The  present  question  does  not  appear  to  have  ever 
been  decided  in  this  country,  and  in  America  it  has  received 
opposite  decisions  equally  entitled  to  respect.(a)  We  must 
therefore  deal  with  it  as  a  new  question,  and  endeavour  to  be 
guided  in  its  solution  by  a  steady  application  of  the  general 
principle  already  stated,  viz.,  that  the  rights  of  the  parties  to  a 
contract  are  to  be  judged  of  by  that  law  by  which  they  in- 
tended, or  rather  by  which  they  may  justly  be  presumed,  to 
have  bound  themselves. 

(a)  Arayo  v.  Currell,  i  Louis  Rep.  528;  Pope  v.  yickerson,  3  Story,  Rep.  465. 
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Part  III.        "  We  must  apply  this  test  successively  to  the  various  laws 
^^'       wbich  have  been  suggested   as   applicable ;  and  first   to  the 

Cap.  VIII.   alleged  general  maritime  law. 

Contract^        "  ^®  ^^^  understand  this  term  in  the  sense  of  the  general 

Incidents,  maritime  law,  as  administered  in  the  English  courts,  that  being 
in  truth  nothing  more  than  English  law,  though  dealt  out  in 
somewhat  different  measures  in  the  Common  Law  and  Chancery 
Courts  and  in  the  peculiar  jurisdiction  of  the  Admiralty ;  but 
as  to  any  other  general  maritime  law  by  which  we  ought  to  ad- 
judicate upon  the  rights  of  a  subject  of  a  country  which  by  the 
hypothesis  does  not  recognise  its  alleged  rule,  we  were  not  in- 
formed what  may  be  its  authority,  its  limits,  or  its  sanction. 
Passing  over  the  common  groimd  of  ethics  and  the  elementary 
ideas  of  natural  law  (fits  gentiuTn),  such  as  the  rights  of  prior 
occupancy  and  self-preservation,  the  privileges  and  exemption 
of  necessity,  the  common  duties  of  humanity,  of  more  or  less 
perfect  obligation,  the  idea  of  property,  including  the  obligation 
of  contracts,  and  those  obligations  for  the  most  part  conven- 
tional upon  which  is  based  the  modem  system  of  international 
law  (jus  inter  gentes) ;  inasmuch  as  these  supply  no  precise 
rule  for  the  matter  in  hand — it  would  be  difficult  to  main- 
tain that  there  is,  as  to  such  questions  as  the  present,  depending 
in  a  great  measure  upon  national  policy  and  economy,  any 
general  in  the  sense  of  universal  law,  binding  at  sea,  any  more 
than  upon  land,  nations  which  either  have  not  assented  or  have 
withdrawn  their  assent  thereto. 

"  Moreover,  we  are  not  satisfied  that  there  is  any  such  general 
concurrence  of  mankind,  that  shipowners  should  be  absolutely 
answerable  personally  for  the  acts  of  the  master.  Pothier 
{sur  la  Charte-partie,  part  i,  No.  34)  was  cited  in  the  affirma- 
tive, and  Emerigon  (Contrat  A  la  grosse,  c.  4,  s.  11)  upon  the 
negative  rule.  Pothier,  founding  his  interpretation  upon  the 
civil  law  de  exercitmnd  actione  (see  Valine  Sur  VOrdonnance,  liv.  2, 
tit.  8,  art.  2),  thought  that  the  clause  of  the  celebrated  Ord<yn' 
na.nce  de  la  MaHiie  of  1681  (liv.  2,  tit.  8,  art.  2),  from  which 
art.  216  of  the  Cod^  de  Commerce  was  taken,  applied  only  to 
illicit  acts  of  the  master,  and  that  upon  his  contracts  the 
owner  was  liable  and  could  not  get  rid  of  liability  by  abandon- 
ment. Emerigon,  on  the  other  hand,  founding  his  opinion 
upon  the  general  rule  of  maritime  law  as  he  understood  it, 
thought  that  from  liability  for  all  acts  of  the  master,  whether 
licit  or  illicit,  including  contracts,  the  owner  could  free  himself 
by  abandonment.  The  jurisprudence  of  the  Court  of  Cassation 
leant  towards  the  opinion  of  Pothier,  and  that  led  in  1841  to 
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the  modification  of  art.  216  to  its  present  shape,  by  which, 
according  to  the  statement  of  the  learned  annotator  in  Sirey's 
Code  de  Commerce  annoU,  by  Gilbert,  note  i8  upon  art.  216,  the 
opinion  of  Emerigon  is  now  established  in  France.  To  this 
may  be  added  that  similar,  though  not  identical,  provisions  for 
the  protection  of  the  owner  are  to  be  found  in  other  Codes — 
for  instance,  that  of  Spain  (Codi^o  de  Comereio,  art.  621,  622) 
and  Prussia  {Allgemeines  Deutsches  Handels-gesets^cch,  art.  451, 
452.  453,  and  the  following). 

*'  This  is  suflScieht  to  show  that  there  is  no  general  uniform 
rule  in  maritime  law  upon  the  subject ;  indeed,  looking  at 
home,  there  seems  little,  if  any,  difference  in  principle  between 
the  French  law  under  consideration  and  our  own  statutory 
provisions  for  limited  liability  in  respect  of  obligations  by 
reason  of  collision,  which  latter  have  now  by  express  enactment 
been  extended  to  collision  between  British  and  foreign  vessels 
(25  &  26  Vict.  c.  63,  s.  54  ;   The  Amalia(a)), 

"  In  truth,  any  general,  much  more  any  universal  maritime 
law,  binding  upon  all  nations  using  the  highway  of  the  sea  in 
time  of  peace,  except  when  limited  as  administered  in  some 
court,  is  easier  longed  for  than  found.  Accordingly,  we  observe 
that  both  the  very  learned  judge  of  the  Court  of  Admiralty 
and  the  Judicial  Committee  of  the  Privy  Council,  in  deciding, 
in  the  case  of  The  Hamburg  {Diiranty  v.  Hart)y{b)  that  the 
validity  of  a  bottomry  bond  given  in  a  foreign  port  was  to  be 
determined  by  the  general  maritime  law,  and  not  by  the  law 
of  the  ship  or  the  port  where  the  bond  was  given,  added  to 
the  expression,  *  the  general  maritime  law,'  this  qualification, 
viz.,  '  as  administered  in  England.'  That  case  was  cited  as  an 
authority,  and  at  first  sight  it  appeared  to  be  one  for  applying 
English  law  to  the  present  case,  but  upon  consideration  it 
appears  altogether  distinguishable.  The  alleged  agency  of  the 
master  in  that  case  was  founded  upon'  necessity  alone,  and  it 
was  incumbent  upon  the  bondholder  to  establish  such  necessity 
by  evidence  ;  and  in  order  to  do  that  he  was  bound  (according 
to  the  rule  prevailing  since  the  case  of  The  Bonaparte  (c)  )  to 
show  a  communication  with  the  owner  of  the  cargo,  that  being, 
as  the  Court  held,  reasonably  practicable.  So  that  the  lex  fori 
was  undoubtedly  supreme  upon  the  question  which  chen  arose, 
it  being  one  of  evidence  and  procedure.  Had  the  decision 
been  intended  to  go   further,  the  Judicial  Committee  of  the 
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Pabt  III.    Privy  Council  would  probably  have  considered  and  compared 
^^'       the  case  of  Cammell  v.  Sewell,{a)  and  pointed  out  the  distinction 
Cap.  VIII.  in  this  respect  between  a  hypothecation  in  case  of  necessity, 
Contract^    ^^'^  *  Sale  in  case  of  necessity,  which,  according  to  the  decision 
ineidentt.    of  the  majority  of  the  Court  in  CammcU  v.  Sewell,  against  the 
opinion  of  Byles,  J.,  depends  for  its  validity  upon  the  law  of 
the  place  where  the  sale  was  made,  and  not  the  general  mari- 
time law  as  administered  in  England ;  upon  which,  however, 
we  offer  no  opinion. 

''  In  one  other  point  of  view  the  general  maritime  law  as 
administered  in  England  or  (to  avoid  periphrasis)  the  law  of 
England,  viz.,  as  the  law  of  the  contemplated  place  of  final  per- 
formance or  port  of  discharge,  remains  to  be  considered.  It  is 
manifest,  however,  that  what  was  to  be  done  at  Liverpool 
(besides  that  it  might  at  the  charterer's  option  have  been  done 
at  Havre)  was  but  a  small  portion  of  the  entire  service  to  be 
rendered,  and  that  the  character  of  the  contract  cannot  be 
determined  thereby.  It  is  true  that,  as  to  the  mode  of  delivery 
the  usages  of  Liverpool  would  govern,  as  those  of  Algiers  did 
in  Bobertson  v.  Jac1csonJ{]b)  and  as  in  the  mode  of  taking  on  board 
the  cargo  the  usage  of  the  port  of  loading  would  be  regarded 
(see  Hudson  v.  Clemcntson,{c)  and  the  custom  set  out  in  the 
pleadings  in  GcUtomo  v.  AdainsXd)  which  custom  was  proved  at 
the  trial  at  Guildhall  sittings  after  Michaelmas  term,  1862,  and 
made  an  end  of  the  case).  And  in  this  point  of  view  it  seems 
impossible  to  exclude  the  law  of  England,  or  even  that  of  Hayti, 
from  relevancy  in  respect  of  the  manner  of  performing  that 
portion  of  the  service  contracted  for  which  was  to  be  rendered 
in  their  respective  territories ;  because  the  ship  must  needs, 
for  the  time  being,  conform  to  the  usages  of  the  port  where  she 
is,  and  for  a  like  reason  the  adjustment  of  a  general  average  at 
the  port  of  discharge,  according  to  the  law  prevailing  there,  is 
binding  upon  the  shipowner  and  the  merchant,  who  must  be 
taken  to  have  assented  to  adjustment  being  made  at  the  usual 
and  proper  place,  and,  as  a  consequence,  according  to  the  law 
of  that  place :  Simonds  v.  White.(e) 

"  It  is  unnecessary,  however,  to  discuss  this  point  further, 
because  we  have  been  anticipated  and  the  question  set,  at  rest 
in  an  instructive  judgment  of  the  Judicial  Committee,  delivered 
by  the  Lord  Justice  Turner,  since  the  argument  of  the  present 
case,   in   that   of  Peninsular  and  Oriental  CoTupany  v.  Shand,(/) 


(a)  5  H.  &  N.  728  ;  29  L.  J.  Ex.  35a 
(c)  18  C.  B.  213 ;  25  L.  J.  C.  P.  234. 
(e)  4  B.  &  C.  805. 


(b)  2  C.B.412. 

id)  12  C.  B.  N.  S.  560. 

(/)  3  Moo.  P.  C.  N.  S.  272. 
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where  a  passenger  in  an  English  vessel  from  Southampton  to    part  hi. 
Mauritius,  where  French  law  prevails,  sued  the  shipowners  for       ^^' 
the  loss  of  his  luggage  upon  an  alleged  liability  by  the  French    Cap.  viii. 
law,  from  which  liability  the  shipowner  was  exempt  by  the 
English  law;    and  the  passenger  obtained   judgment  in  his 
favour  in  the  Mauritius  court,  which  judgment  was  reversed 
upon  appeal  by  the  Judicial  Committee,  their  lordships  holding 
that  the  law  of  England  governed  the  case. 

''  Next,  as  to  the  law  of  Portugal :  the  only  semblance  of 
authority  for  resorting  to  that  law,  as  being  the  law  of  the 
place  where  the  bottomry  bond  was  given,  is  the  case  already 
referred  to  of  Cammell  v.  Sewelly(a)  and  we  consider  that  the 
judgment  in  that  case,  if  applicable  at  all,  as  to  which  we  say 
nothing,  could  only  affect  the  validity  of  the  bottomry,  and  not 
the  duties  imposed  upon  the  shipowner  towards  the  merchant 
by  the  fact  of  the  bottomry,  which  duties  must  be  traced  to 
the  contract  of  affreightment  and  the  bailment  founded  there- 
upon. 

"  The  law  of  Hayti  was  not  mentioned  nor  relied  upon  in 
argument,  and  there  remain  only  to  be  considered  the  laws  of 
Denmark  and  of  France,  between  which  we  must  choose, 

"  In  favour  of  the  law  of  Denmark  there  is  the  cardinal  fact 
that  the  contract  was  made  within  Danish  territory,  and  further 
that  the  first  act  done  towards  performance  was  weighing 
imchor  in  a  Danish  port.  , 

"  For  the  law  of  France,  on  the  other  hand,  many  practical 
considerations  may  be  suggested  ;  and,  first,  the  subject-matter 
of  the  contract,  the  employment  of  a  sea-going  vessel  for  a 
service  the  greater  and  more  onerous  part  of  which  was  to  be 
rendered  upon  the  high  seas,  where,  for  all  purposes  of  juris- 
diction, criminal  or  civil,  with  respect  to  all  persons,  things, 
xind  transactions  on  board,  she  was  as  it  were  a  floating  island, 
over  which  France  had  as  absolute  and,  for  all  purposes  of 
peace,  as  exclusive  a  sovereignty  as  over  her  dominions  by 
land ;  and  which,  even  whilst  in  a  foreign  port,  according  to 
notions  of  jurisdiction  adopted  by  this  country  (i8  &  19  Vict. 
0.  91,  s.  21 ;  24  &  25  Vict.  c.  94,  s.  9)  and  carried  to  a  greater 
length  abroad  (Ortolan,  Diplomaiie  de  la  Mer,  c.  xiii.,  the 
work  of  a  French  naval  officer,  but  of  which  a  jurist  might 
well  be  proud),  was  never  completely  removed  from  French 
jurisdiction, 

''  Further,  it  must  be  remembered  that,   although  bills  of 


(a)  5  H.  &  N.  728 ;  25  L.  J.  Ex.  350. 


412  FOREIGN  AND  DOMESTIC  LAW. 

PA.BT  III.    lading  are  ordinarily  given  at  the  port  of  loading,  charter-parties 
_f^'       are  often  made  elsewhere,  and  it  seems  strange  and  imlikely 
Gap.  VIII.    to  have  been  within  the  contemplation  of  the  parties,  that  their 
Contract—   rights  or  liabilities  in  respect  of  the  identical  voyage  should 
Incidents,    vary,  first,  according  as  the  vessel  was  taken  up  at  the  port  of 
loading  or  not ;  and,  secondly,  if  she  were  taken  up  elsewhere, 
according  to  the  law  of  the  place  where  the  charter-party  was 
made  or  even  verified.     If  a  Frenchman  had  chartered  the 
Olivier  upon  the  same  terms  as  the  plaintiff  did,  it  would  seem 
strange  if  he  could  appeal  to  Danish    law  against  his  ovm 
countrymen,  because  of  the  charter-party  being  made  or  ratified 
in  a  Danish  port,  though  for  a  service  to  be  rendered  elsewhere, 
by  a  transient  visitor,  for  the  most  part  within  French  juris- 
diction. 

"  Moreover,  there  are  many  ports  which  have  few  or  no 
seagoing  vessels  of  their  own,  and  no  fixed  maritime  jurispru- 
dence, and  which  yet  supply  valuable  cargoes  to  the  ships  of 
other  countries.  Take  Alexandria,  for  instance,  with  her  mixed 
population,  and  her  maritime  commerce  almost  in  the  hands 
of  strangers.  Is  every  vessel  that  leaves  Alexandria  with  grain 
under  a  charter-party  or  bill  of  lading  made  there,  and  every 
passenger  vessel  leaving  Alexandria  or  Suez,  be  she  English, 
Austrian,  or  French,  subject  to  Egyptian  law  ?  As  to  not  a 
few  half-savage  places  in  Africa  and  Asia,  with  neither  sea- 
going ships  nor  maritime  laws,  a  similar  question  arises — what 
is  the  law  in  such  cases,  or  is  there  none,  except  that  of  the 
Court  within  whose  jurisdiction  the  litigation  first  arises  ? 

<<  Again,  it  may  be  asked,  does  a  ship  which  visits  many 
ports  in  one  voyage,  whilst  she  undoubtedly  retains  the  criminal 
law  of  her  own  country,  put  on  a  new  sort  of  civil  liability  at 
each  new  country  she  visits  in  respect  of  cargo  there  taken  on 
board  ?  An  English  steamer,  for  instance,  starts  from  South- 
ampton for  Gibraltar,  calling  at  Vigo,  Lisbon,  and  Cadiz.  A 
Portuguese  going  in  her  from  Southampton  to  Vigo  would 
naturally  expect  to  sail  subject  in  all  respects  to  English  law^ 
that  being  the  law  of  the  place  and  the  ship.  But  if  the 
locality  of  the  contract  is  to  govern  throughout,  an  English- 
man going  from  Vigo  to  Lisbon  on  the  same  voyage  would  be 
under  English  law  as  to  crimes  and  all  obligations  not  con- 
nected with  the  contract  of  carriage,  but  under  Spanish  law 
as  to  the  contract  of  carriage;  and  a  Spaniard,  going  from 
Lisbon  to  Cadiz  during  the  same  voyage,  would  enjoy  Portuguese 
law  as  to  his  carriage,  and  be  subject  to  English  law  in  other 
respects.     The  cases  which  we  have  thus  put  are  not  extreme 
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nor  exceptional ;  on  the  contrary,  they  are  such  as  would  ordin* 
arily  give  rise  to  the  question,  which  law  is  to  prevail  ?  The 
inconvenience  and  even  absurdities  which  would  follow  from 
adopting  the  law  of  the  place  of  contract  in  preference  to  that 
of  the  vessel,  are  strong  to  prove  that  the  latter  ought  to  be 
resorted  to. 

"  No  inconvenience  comparable  to  that  which  would  attend 
an  opposite  decision  has  been  suggested.  The  ignorance  of 
French  law  on  the  part  of  the  charterer  is  no  more  than  many 
Englishmen  contracting  in  England  with  respect  to  English 
matters  might  plead  as  to  their  own  law,  in  case  of  an  unfore- 
seen accident. 

"  Nor  can  we  allow  any  weight  to  the  argument  that  this 
is  an  impolitic  law,  as  tending  to  interfere  with  commerce, 
especially  in  making  merchants  cautious  how  they  engage 
foreign  vessels.  That  is  a  matter  for  the  consideration  of 
foreigners  themselves,  and  nothing  short  of  a  violation  of 
natural  justice,  or  of  our  own  laws,  could  justify  us  in  holding 
a  foreign  law  void  because  of  being  impolitic.  No  doubt  the 
French  law  was  intended  to  encourage  shipping  by  limiting 
the  liability  of  shipowners,  and  in  this  respect  it  goes  some- 
what further  than  our  own;  but  whether  wisely  or  not  is 
matter  within  the  competence  and  for  the  consideration  of  the 
French  Legislature,  and  upon  which,  sitting  here,  we  ought  to 
pronounce  no  opinion. 

''  Exceptional  cases,  should  they  arise,  must  be  dealt  with 
upon  their  own  merits.  In  laying  down  a  rule  of  law,  regard 
ought  rather  to  be  had  to  the  majority  of  cases  upon  which 
doubt  and  litigation  are  more  likely  to  arise  ;  and  the  general 
rule  that,  where  the  contract  of  affreightment  does  not  provide 
otherwise,  there,  as  between  the  parties  to  such  contract,  in 
respect  of  sea  damage  and  its  incidents,  the  law  of  the  ship 
should  govern,  seems  to  be  not  only  in  accordance  with  the 
probable  intention  of  the  parties,  but  also  most  consistent  and 
intelligible,  and  therefore  most  convenient  to  those  engaged  in 
commerce. 

''  In  order  to  preclude  all  misapprehension,  it  may  be  well  to 
add  that  a  party  who  relies  upon  a  right  or  an  exemption  by 
foreign  law  is  bound  to  bring  such  law  properly  before  the 
Court,  and  to  establish  it  in  proof.  Otherwise  the  Court,  not 
being  entitled  to  notice  such  law  without  judicial  proof,  must 
proceed  according  to  the  law  of  England  (see  Brovm  v.  Grcuxy, 
note  to  Lacon  v. Higgins)'*  (a) 

(a)  D.  &  K.  N.  P.  41,  n.    See  infra,  Chap.  X«  (v.). 
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The  principle  on  which  the  judgment  in  Zloj/d  v.  Ghiibert  was 
given,  that  contracts  of  aiFreightment  entered  into  in  a  foreign 
port  are  made  with  reference  to  the  law  of  the  ship's  flag^  so 
far  as  the  nature  and  incidents  of  the  obligation  are  concerned, 
would  probably  not  have  met  with  the  approval  of  Mr. 
Westlake.  In  commenting  on  an  American  case  (Pope  v. 
NickersoUy  3  Story,  Rep.  465),  decided  on  facts  almost  identical 
with  those  in  Lloyd  v.  Gruihert,  that  writer  expresses  a  strong 
opinion,  first,  that  the  case  of  a  master  contracting  in  a  foreign 
port  is  the  same  as  if  the  owner  himself  were  present  (which  i& 
not  questioned) ;  and  secondly,  that  the  obligation  between 
the  charterer  and  the  shipowner  must  be  measured  by  the  law 
of  the  place  where  the  charter-party  is  entered  into,(a)  or,  if  by 
any  other  law,  by  the  law  of  the  port  of  delivery,  as  the  place 
of  performance.  The  American  case  referred  to  was  that  of  a 
vessel,  owned  in  Massachusetts,  and  engaged  in  a  voyage  from 
Spain  to  a  port  in  Pennsylvania.  On  the  way  she  was  com- 
pelled by  stress  of  weather  to  put  into  Bermuda,  where  the 
master  sold  her  with  the  whole  cargo ;  and  the  question  was, 
what  law  governed  the  right  of  the  shipper  against  the  owner 
to  recover  the  value  of  his  consignment  ? — ix,,  the  nature  and 
incidents  of  the  obligation  arising  out  of  the  contract  of 
affireightment  ?  Judge  Story  decided  in  favour  of  the  Massa- 
chusetts law,  as  the  law  of  the  flag.  *'  I  do  not  perceive,"  says 
Westlake,  "  what  difference  the  flag  makes,  since  the  contract 
for  carriage  was  neither  made  nor  to  be  fully  executed  on  the 

high  seas Surely  the  law  to  be  appUed  is  either  that 

of  Spain  or  Pennsylvania,  for  the  owners  must  be  taken  to 
have  contracted  in  the  one  country  to  carry  the  goods  to  the 
other  ? " 

The  light  thrown  upon  the  true  principle  by  the  subsequent 
decision  in  Lloyd  v.  Guihert(h)  enables  the  reader  to  detect 
the  error  in  Westlake's  argument.  The  assumption  is,  that 
the  obligation  of  a  contract  must  be  measured  by  the  law  of 
the  contract,  and  that  this  law  can  only  be  the  law  of  the 
place  of  celebration,  or  of  the  place  of  performance.  It  has 
been  already  shown(c)  that  this  is  not  the  rule.  The  true 
rule  is,  that  the  obligation  of  a  contract  must  be  measured  by 
the  law  to  which  the  parties  intended  to  refer,  or  must  be 
assumed  to  have  submitted  themselves.  And  this  law, 
though  it  may  be,  and  most  generally  is,  the  law  of  the  place 
where  the  contract  is  entered  into,  is  not  so  necessarily,  or  by 


{a)  Westlake,  §§  212,  216.  (h)  lu  R.  i  Q.  B.  115.  (c)  Ant^^  p.  402. 
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any  prccsumptio  jure  de  jure,  which  would  be  incontrovertible.  Pabt  III. 
Primd  facie  it  is  that  law,  but  evidence  is  admissible  to  show  ^^' 
that  it  is  any  other.  In  the  words  of  Willes,  J.,  which  have  Cap.  viii. 
already  been  cited,  **  It  is  generally  agreed  that  the  law  of  the  onUraet— 
place  where  the  contract  is  made  is  prim/i  facie  that  which  Incidents. 
the  parties  intended,  or  ought  to  bo  presumed  to  have  adopted 
as  the  footing  upon  which  they  dealt,  and  that  such  law  ought 
therefore  to  prevail  in  the  absence  of  circumstances  indicating 
a  different  intention."(^)  Now,  the  essence  of  the  decision  in 
Lloyd  V.  Ghiibert  is  that,  in  every  contract  of  affreightment, 
there  are  such  circumstances.(&)  Contracts  of  affreightment 
may  be  made  in  half-savage  or  barbarous  ports,  or  even,  to 
take  a  more  familiar  instance,  in  such  places  as  Alexandria, 
where  it  would  be  absurd  to  hold  that  the  parties  intended 
their  mutual  rights  to  be  regulated  by  the  local  maritime  law 
of  the  place  of  affi*eightment.  It  might  possibly  be  convenient 
to  refer  in  all  cases  to  the  law  of  the  port  of  delivery,  as  the 
place  of  performance,  but  the  fatal  objection  at  once  arises 
that  this  is  a  detail  which  is  frequently  left  uncertain,  to  be 
determined  either  upon  signing  bills  of  lading,  or  upon  calling 
at  some  named  port  for  orders ;  as  for  example  in  Lloyd  v» 
Guibe7*t{c)  itself,  where  the  vessel  was  chartered  to  carry  either 
to  Havre,  London,  or  Liverpool,  at  the  charterer's  option.  The 
choice  of  the  law  of  the  flag  of  the  vessel — ix.,  the  law  of  her 
owner — appears  therefore,  as  was  said  in  that  case,  '*  not  only 
in  accordance  with  the  probable  intention  of  the  parties,  but 
also  most  consistent  and  intelligible,  and  therefore  most  con- 
venient to  those  engaged  in  commerce."(^) 

Nor  is  the  case  of  a  contract  of  affireightment  the  only  one 
in  which  the  law  of  the  locus  actus  or  cdehrationis  is  presumed 
to  have  been  left  out  of  the  intention  of  the  parties.  Another  Bottomry 
instance  is  that  of  a  bottomry  bond,  given  in  a  foreign  port, 
and  sued  on  in  England.  The  obligation  so  created,  as  well 
as  the  incidents  of  the  relation  arising  out  of  it,  is  now  referred 
to  the  law  of  the  flag.(e)  but  was  formerly  held  to  be  governed 
by  the  "  general  maritime  law,  as  administered  in  England,'' 
and  this  whether  the  vessel  on  which  the  bottomry  bond  is 

la)  Lloyd  v.  Gaihert^  L.  R.  i  Q.  B.  115,  122. 

[h)  The  Patria^  L.  R.  3  A.  &  E.  436,  was  decided  by  the  express  stipulations  of 
the  contract,  and  cannot  be  regarded  as  an  authority  for  any  one  competing  law. 

(O  L.  R.  1  Q.  B.  115. 

(<f)  Ibid,  at  p.  129.  In  the  case  of  ReMiswurl  Steamship  Co,,  42  Ch.  D.  32 1, 
the  law  of  the  flag  was  followed,  not  because  it  was  the  law  of  the  flag,  but  because 
of  the  evident  intention  of  the  parties.  For  a  case  where  the  intention  of  the 
parties  was  taken  to  have  excluded  the  law  of  the  flag,  see  The  Industrie  (1894),, 
P.  58.    63  L.  J.  P.  84. 

(e)  TJie  Oaetano  and  Maria^  7  P.  D.  i,  137* 
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Pabt  III.    given  was  English  or  foreign.(a)     It  cannot  be  said  that  this 
^^'       position  was  altogether  free  from  some  micertainty  and  difficulty. 
Cap.  VIII.   The  language  employed  in  Duranty  v.  Hart,  both  by  the  judge 
Contract^   ^^  ^^^  Admiralty  Court  and  by  the  Privy  Council,  is  in  itself 
Tncidentx.    free  from  ambiguity,  except  so  far  as  it  is  doubtful  whether 
the    expression  ''general  maritime    law,    as    administered  in 
England,"  means  English  law  simplicUer  or  not.     But  in  Lloyd 
V.  GuibeHyiJ))  on  appeal  before  the  Exchequer  Chamber,  the 
case  was  fully  discussed,  and  is  there  said  to  be  no  authority 
for  the  law  of  the  place  where  the  contract  was  made,  or  for 
that  of  the  place  of  performance,  but  merely  an  instance  of  the 
supremacy  of  the  hx  fori  in  matters  of  procedure  and  evidence. 
This  conclusion  is  arrived  at  by  considering  that  the  validity 
of  the  bond  in  that  case  depended  upon  the  agency  of  the 
master,  and  that  the  agency  of  the  master,  by  English  law, 
depended  upon  the  necessity  of  his  act ;  and  that  therefore  the 
question  was  one  of  evidence,  inasmuch  as  the  English  law 
did  not  consider  the  agency  shown  unless  it  was  shown  that 
the  master  acted  of  necessity  without  communicating  with  his 
owner.     It  is  difficult  to  assent  to  the  view  that  this  is  a 
question  of  evidence  or  procedure.     All  the  facts  were  admis- 
sible, and  all  were  proved ;  the  question  was  simply  as  to  the 
validity  of  the  bond.     To  say  that  the  Court  will  not  recognise 
its  validity,  unless  some  other  fact  is  proved,  seems  very  like 
demanding  to  test  that  validity  by  its  own  law,  and  not  by  that 
of  the  place  where  the  contract  was  made,  or  (in  Duranty  v. 
Hart)  (c)  by  the  law  of  the  country  to  which  the  ship  belonged. 
It  can  scarcely  be  denied,  therefore,  that  the  judges  of  the 
Privy  Council,  as  well  as  the  judge  of  the  Admiralty  Court, 
considered  themselves,  in  Duranty  v.  JETart,  to  be  following  an 
established  principle  that  the  validity  of  a  bottomry  bond  was 
to  be  decided  by  the  general  maritime  law,  as  administered  in 
England.     Whether  this  be  the  correct  effect  of  the  case,  or 
whether  they  were  in  truth  deciding  a  question  of  evidence 
and  procedure  alone,  according  to  the  opinion  expressed  of 
their  judgment  in  Lloyd  v.  Guiiert,  is  of  little  consequence.(6{) 
The  simplest  and  most  intelligible  view  is  taken  in  Maclachlan 
on  Shipping,(e)  that  the  law  actually  followed  did  not  govern 

(a)  7%e  Kamak^  L.  R.  2  P.  C.  505 ;  The  Hamhtrg^  B.  &.  L.  253 ;  Duranty  ▼. 
Hart^  2  Moo.  P.  C.  N.  8.  289  ;  B.  &  L.  253,  319  ;  The  Qratitudine^  3  C.  Rob.  240. 
A%  to  the  meaning  of  the  expression  "  the  general  maritime  law  as  administered  in 
England,"  see  The  Oiutano  and  Maria^  L.  R.  7  P.  D.  137  ;  Lloyd  v.  Ouiherty  L.  R. 
I  Q.  B.  125  ;  and  The  Segredo,  i  E.  &  Ad.  45. 

(J)  L.  R.  I  Q.  B.  125. 

(<?)  2  Moo.  P.  C.  N.  S.  289 ;  S.  C.  tub  noni.  The  Bamhurg^  B.  &  L.  253  ;  33  L.  J. 
Ad.  116.  (rf)  L.  R.  I  Q.  B.  125.  \e)  At  p.  161. 
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the  case,  and  that  the  case  must  be  regarded  as  overruled  by    part  hi. 

Lloyd  V.  Gu{bert.{a)     And  this  was  undoubtedly  the  ground  of       ^^' 

the  later  decision  in   The  KarnakXb)  where  the  Privy  Council    Cap.  viil. 

applied  the  doctrine  of  Lloyd  v.  Guibert  to  the  very  question  at    Contract-^ 

issue  in  Duranty  v.  Hart,  holding  that  the  validity  of  a  bottomry     incidents, 

bond,  depending  upon  the  action  of  the  master  in  the  foreign 

port  where  it  was  given,  must  be  tested  and  ascertained,  not 

by  the  '' general  maritime  law,  as  administered  in  England/' 

but  by  the  law  of  the  flag.     "  It  was  laid  down  in  Lloyd  v. 

Ouibert'*  said  Sir  William  Erle,(c)  "  that  the  captain  s  authority 

is  derived  from,  and  bounded  by,  the  municipal  law  of  the 

country  to  which  the  ship  belongs — that  is,  by  the  law  of  the 

flag ;  and  Willes,  J.,  delivering  the  judgment  of  the  Exchequer 

Chamber,  answers  an  argument,  founded  on  the  supposition  of 

a  general  maritime  law,  contradistinguished  from  the  municipal 

law  of  this  country,  by  refusing  to  recognise  the  existence  of  a 

maritime  law  in  that  sense.     In  accordance  with  the  pHnciple 

there  laid  down,  their  Lordships  consider  that  the  existence  of 

the  necessity  which  validates  the  hypothecation  of  cargo  by  Authority 

bottomry  is  to  be  ascertained  by  evidence  in  the  usual  manner ;  J^^f^*^ , 

and  that  the  meaning  of  the  term  '  necessity '  in  respect  of  law  of  flaj?. 

hypothecation  by  the  master  is  analogous  to  its  meaning  in 

other  parts  of  the  law." 

The  most  recent  decision  in  the  Court  of  Appeal  on  the 
subject  seems  to  be  entirely  in  accordance  with  this  principle. 
In  the  case  referred  to  {d)  it  was  held  that  the  authority  of 
the  master  to  execute  a  bottomry  bond  depended  upon  the  law 
of  the  flag,  and  not  upon  "  general  maritime  law,"  which  had 
been  preferred  in  the  Court  below.  The  language  of  Brett,  L.J., 
in  this  case  shows  the  distinction  between  "  general  maritime 
law  "  and  "  general  maritime  law,  as  administered  in  England." 
The  latter  is,  in  substance,  English  maritime  law.  Apart  from 
the  exceptional  case  of  the  master  of  a  ship,  the  ordinary  rule 
as  to  the  authority  of  an  agent  would  seem  to  refer  its  nature 
and  extent  to  the  authority  of  the  place  where  he  is  found 
acting.(«) 

The  principle  of  Lloyd  v.  Guiierty  that  the  master's  authority 
is  defined  and  limited  by  the  law  of  his  flag,  is  therefore  now 
to  be  regarded  as  applying  to  all  contracts  made  by  him,  and 
as  extending  as  well  to  contracts^  of  hypothecation  by  means  of 
bottomry  bonds  as  to  contracts  of  affreightment.     In  the  words 

(a)  L.  R.  1  Q.  B.  115.  (J)  L.  R.  2  P.  C.  505. 

(c)  Ibid,  p.  512.    See  the  judgment  of  Willes,  J.,  cited  afde,  p.  407. 
(i)  T/ie  Oaetano  and  Maria^  7  P.  D.  I,  137. 
(f)  Jfiupons  y  Ifermano  v.  Mildred,  9  Q.  B.  D.  530.  539. 

2  D 
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of  Willes,  J.,  in  Lloyd  v.  Ghiibert,(a)  "So  far  as  regards  the 
implied  authority  of  the  master  of  a  ship  to  bind  his  owners 
personally,  the  flag  of  the  ship  is  notice  to  all  the  world  that 
the  master's  authority  is  conferred  by  the  law  of  that  flag; 
and  that  his  mandate  is  contained  in  the  law  of  that  country 
with  which  those  who  deal  with  him  must  make  themselves 
acquainted  at  their  peril."  An  examination  of  the  judgment 
of  the  Exchequer  Chamber  in  this  case  (b)  will  show  that  the 
operation  of  the  law  of  the  flag  is  not  confined  to  the  question 
whether  the  master  had  or  had  not  authority  to  contract  at 
all.  It  is  intended  to  do  more  than  this  ;  and  its  right  is  now 
asserted  to  regulate  the  liabilities  and  regulations  which  arise 
amongst  the  parties  to  the  agreement,  be  it  of  affreightment  or 
hypothecation,  upon  this  principle — ^that  the  shipowner  who 
sends  his  vessel  into  a  foreign  port  gives  notice  by  his  flag  to 
all  who  enter  into  contracts  there  with  the  shipmaster,  that  he 
intends  the  law  of  that  flag  to  regulate  those  contracts,  and 
that  they  must  either  submit  to  its  operation,  or  not  contract 
with  him  or  his  agent  at  all.(c)  Thus  the  law  of  the  flag  has 
been  applied  to  determine  the  right  of  shippers  of  goods  against 
the  master  for  selling  damaged  cargo.(rf)  To  this  large  extent 
it  must  therefore  be  regarded  as  an  exception  to  the  prinid  fade 
rule  that  the  nature  and  incidents  of  an  obligation  depend  upon 
the  place  where  the  contract  is  entered  into. 

The  comments  in  Maclachlan  on  Shipping  (pp.  167,  171) 
upon  the  distinction  between  the  law  of  the  ship  s  flag  and  the 
law  of  the  domicil  of  the  owner  are,  perhaps,  superfluous.  It 
is  true  that  one  or  two  expressions  are  used  by  Story  in  the 
American  case,  to  which  reference  has  already  been  made,(e) 
tending  to  confuse  the  law  of  the  ship's  flag  with  the  law  of 
the  owner's  domicil ;  but  it  must  be  remembered  that  in  that 
case  the  two  were  identical,  and  that  Story  did  not  mean  to 
pronounce  for  the  law  of  the  domicil  as  against  the  law  of  the 
flag  is  evident  from  several  expressions  in  the  judgment.  **  If 
the  ship  is  ovmed  aiid  navigated  under  the  flag  of  a  foreign 
country,  the  authority  of  the  master  to  contract  for,  and  bind, 
the  owners,  must  be  measured  by  the  laws  of  that  country."(/) 

(a)  6  B.  &  S.  117  ;  Maclachlan  on  Shipping,  p.  161 ;  Kay's  Law  of  Shipmasters^ 
p.  555 ;  TIte  Karnah^  L.  R.  2  P.  C.  550. 
(ft)  Cited  atite^  p.  407. 

(c)  Tfie  Kar7tak,  L.  R.  2  P.  C.  505  ;  LUnfd  v.  ChiiheH,  L.  R.  i  Q.  B.  115  ;  S.  C. 
6  B.  &  S.  117  :  Th^  Osmanliy  2  Notes  of  Case,  322  ;  The  j\orth  Star^  29  L.  J.  Ad.  75, 
76.  In  the  two  last  cases,  however,  the  facts  under  consideration  were  such  that 
the  law  of  the  flag  was  English — t.^.,  identical  with  the  **  general  maritime  law,  as 
administered  in  England,"  advocated  by  the  older  decisions. 

(d)  77te  Auffuxt  (1891),  P.  328. 

(/?)  A}ite,  p.  403  ;  Pope  v.  Nickersan^  3  Story,  Rep.  465.        (/)  Ibid,^  p.  475. 


CONTRACTS. 


419 


Part  III. 
Acts. 


Cantretct — 
Incidents. 


*'  The  extent  of  the  master's  authority  must  be  limited  to  the 
express  instructions  of  the  owners,  or  the  law  of  the  country 
where  the  ship  belongs  and  they  reside.  ...  If  by  the  law  of  the  Cap.  vill. 
domicil  of  the  ship  and  of  the  ovmers  the  authority  of  the  master 
is  limited  to  the  ship  and  freight,  and  does  not,  in  the  absence 
of  express  instructions,  bind  the  owners  personally,  it  seems 
difficult  to  understand  how  resort  can  be  had  to  the  law  of  a 
foreign  country,  unknown  and  unsuspected  (it  may  be)  by  the 
owners,  to  expand  that  authority."  In  the  English  case  which 
has  been  so  often  referred  to  (a)  there  is  certainly  not  even  as 
much  leaning  as  this  towards  the  law  of  the  owner's  domicil, 
which  is  ignored  altogether,  although  it  was  there  also  the  law 
of  the  ship's  flag.  The  fact  that  any  British  subject,  wherever 
domiciled,  may  sail  his  ship  under  the  British  flag,  and  have 
her  registered  accordingly,  as  well  as  the  further  consideration 
that  most  British  ships  are  divided  amongst  a  plurality  of 
owners,  are  illustrations  of  the  impossibility  of  accepting  the 
decision  of  the  law  of  the  owner's  domicil  in  place  of  that  of 
the  ship's  flag ;  and  in  face  of  the  recent  decisions  it  is  most 
improbable  that  such  a  misapprehension  will  ever  find  an 
advocate  for  the  future. 

In  Blanchet  v.  Pov)dVs  Llantivit  Collieries  Company Jijb)  the  Bill  of  lading. 
plaintiiF  sued  for  freight  on  a  bill  of  lading  made  in  France, 
and  in  answer  to  a  plea  that  he  did  not  carry  all  the  goods 
mentioned  in  the  bill  of  lading,  pleaded  {inier  alia)  that,  ac- 
cording to  the  law  of  France,  the  whole  freight  was  payable, 
although  part  only  of  the  goods  were  carried  and  delivered. 
The  replication  was  held  good,  Bramwell,  B.,  saying  that  as  the 
contract  was  made  in  France,  the  rights  and  obligations  of  the 
parties  must  be  governed  by  French  law.  In  this  case  it  was 
suggested  in  argument  that  the  law  of  France  could  not  apply 
to  a  contract  which  was  to  be  performed  in  England ;  but  ex- 
cept so  far  as  the  mode  and  incidents  of  the  delivery,  as  part 
of  the  performance,  is  concerned,  it  is  clear  that  no  authority 
is  to  be  found  for  applying  the  lejc  loci  solutionis  without  a 
special  stipulation  to  that  effect.  It  was  not  necessary  to  decide 
that  the  contract  of  affreightment  was  governed  by  French 
law,  inasmuch  as  the  plaintiff  was  held  to  be  entitled  to  the 
lump  freight  by  the  law  of  England  also.  The  reason,  how- 
ever, given  for  accepting  the  French  law,  viz.,  that  the  contract 
was  made  in  France,  does  not  seem  to  be  consistent  with  the 
doctrine  of  Lloyd  v.  Guibert,(c)  which  lays  down  that  the  law  of 

(a)  Lloyd  v.  Quihert,  L,  R.  z  Q»  6.  115. 
(h)  L.  B,  9  Ex.  74,  77.  (r)  L.  B.  i  Q«  B,  115. 
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Part  III.    the  ship  should  govern  as  between  the  parties  to  a  contract  of 
'^^'       affreightment,  in  respect  of  sea  damage  and  its  incidents.     It 
Cap.  VIII.   is  difficult  to  see  why  this  rule  should  not  equally  be  applied 
Contract—   ^0  the  whole  obligation  of  the  contract,  except  so  far  as  the 
Incidents,    law  of  the  place  of  performance  may  properly  claim  to  be 
heard  ;  but  the  rule  itself  was  not  brought  to  the  notice  of  the 
Court  in  Blanchet  v.  FoicelVs  LlantivU  Collieries  Company,  nor  did 
the  nationality  of  the  ship  in  fact  appear  to  be  other  than 
French.     The  dictum  is  therefore  of  little  importance,  except 
as  showing  the  general  tendency  to  assume  that  the  law  of  the 
place  of  contract  is  primd  facie  that  intended   to  govern  its 
obligations  and  incidents. 
Sale  in  The  effect  and  operation  of  the  contract  of  sale  of  a  ship  or 

oreign  por .  ^^^^  jjj  ^  foreign  port  is  generally  considered  in  connection 
with  the  last  branch  of  the  subject,  and  the  cases  on  the  point 
may  be  here  again  briefly  recapitulated,  though  they  have 
already  been  treated  of  while  considering  the  transfer  of  per- 
sonal property  generally.  The  only  question  which  can  well 
arise  as  to  the  contract  of  sale  in  such  a  case  must  be  as  to  its 
validity,  which  is  not,  strictly  speaking,  part  of  the  nature  and 
incidents  of  an  obligation  at  all.  If  a  chattel  is  once  duly 
sold,  the  property  in  it  is  psissed  once  for  all,  and  the  obligation 
momentarily  created,  being  completely  fulfilled,  ceases  to  exist. 
Consequently  there  can  be  no  opportunity  of  questioning  what 
law  is  to  govern  its  future  incidents  and  development.  A  sale, 
in  fact,  partakes  more  of  the  nature  of  an  act  than  of  a  contract 
It  is  an  act  preceded — sometimes  only  instantaneously  preceded 
— by  a  contract,  with  which  it  is  often  confounded.  There 
may,  of  course,  be  a  contract  for  sale,  the  fulfilment  of  which 
is  postponed  or  delayed  ;  but  the  ordinary  sale  is  intended  to 
operate  at  once,  and  is,  in  fact,  a  mere  transfer.  As  such, 
there  would  seem  to  be  but  little  excuse  for  testing  its  validity, 
in  an  English  Court,  either  by  English  law  as  the  lex  fori,  or 
the  maritime  general  law,  if  that  can  be  regarded  as  at  all  dis- 
tinguishable from  the  law  administered  in  all  cases  in  the 
English  Court  of  Admiralty  .(a)  Nor  does  it  appear  much  more 
reasonable  to  refer  the  question  to  the  law  of  the  ship's  flag, 
which  the  sale  itself  in  most  cases  is  intended  to  change.  In 
cases  of  hypothecation  or  affreightment,  the  ship  remains  imder 
the  same  flag  during  the  whole  existence  of  the  obligation,  and 
the  intention  of  the  parties  may  reasonably  be  presumed  to 
have  included  submission  to  the  law  of  which  that  flag  gave 
notice.     No  such  inte^ition  can  be  assumed,  it  is  plain,  in  the 

*(fl)  «e«  perWilleg,  J.,  in  Zlotjd  v.  Gulhert,  L.  R.  i  Q.  B.  its,  i^S- 
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case  of  a  foreign  purchaser  in  a  foreign  port.  The  ship  is  a  Pabt  iii. 
mere  chattel,  the  ownership  of  which  is  changed  by  sale,  ac-  t^' 
cording  to  the  law  of  every  nation,  and  directly  the  ownership  Cap.  viii. 
is  changed,  the  vessel's  nationality  is  changed  with  it.  It  is  contract— 
scarcely  probable  that  the  purchaser  would  expect  the  validity  incidents. 
of  the  change  to  be  afterwards  tested  by  the  law  which  the  '' 
transaction  purported  definitely  to  abandon. 

It  is,  however,  only  recently  that  the  principle  indicated  by  Engiisii 
the  foregoing  considerations  has  been  recognised,  and  formerly  "^ritime 
the  obviously  incorrect  course  of  preferring  the  lejc  fori  was  authority, 
adopted.  In  the  case  of  The  Segredo  or  Uliza  Comishj^a)  the 
lex  loci  actiis  was  definitely  rejected  by  Dr.  Lushington,  and 
English  maritime  law,  regarded  as  coincident  in  its  application 
as  to  those  particular  facts  with  maritime  law  generally,  followed 
in  preference.  It  may  be  observed  that  the  learned  judge,  in 
deciding  this  case,  clearly  intimated  that  he  intended  to  follow, 
and  conceived  himself  to  be  following,  the  general  maritime 
law ;  and  that  he  would  not  have  deviated  from  it  by  intro- 
ducing English  municipal  law,  had  a  conflict  arisen  between 
them ;  but  this  distinction  has  been  rendered  of  less  importance 
by  the  dictum  in  Lloyd  y.  Guibert{b)  as  to  the  non-recognition  of 
any  general  maritime  law  differing  from  "  maritime  law,  as  ad- 
ministered in  England.''  It  is,  perhaps,  after  all,  merely  a  dis- 
tinction of  words.  Those  who  advocate  the  eidstence  and 
authority  of  a  "  general  maritime  law,"  mean  in  most  cases  a 
maritime  law  which  is  administered  in  English  as  well  as  in 
foreign  Courts  of  Admiralty.(c)  It  appears  obvious  that  so 
much  of  this  general  maritime  law,  as  administered  in  English 
Comrts,  is,  by  virtue  of  that  very  fact,  English  law ;  and  it  is 
not  the  less  English  because  it  is  common  to  other  foreign 
Courts  of  Admiralty  as  well  as  that  of  England.  If  it  is 
suggested,  as  Sir  B.  Phillimore  seems  to  imply,  that  the  sources 
of  its  authority  differ  from  those  ordinarily  cited  in  English 
Courts,  and  that  it  prevails  by  virtue  of  the  comity  of  nations 
rather  than  by  the  binding  force  of  English  precedents,  the 
argument  appears  scarcely  warranted  by  facts.  It  would  be 
difficult  to  cite  an  instance  where  a  foreign  decision  on  an 
analogous  point  has  been  allowed  in  an  English  Court  of  Admi- 
ralty to  overrule  English  precedents  of  earlier  date.  Reference, 
it  is  true,  has  been  constantly  made  to  general  European 
customs,  and  to  regulations  such  as  those  contained  in  the 
Codes  of    Wisby  and  Ol6ron,  but  only  for  the    purpose    of 

{a)  I  Eccl.  &  Ad.  36.  (h)  L.  H.  i  Q.  B.  125. 

(c)  See  per  Sir  R.  Phillimore  m  Tlit  Patrla,  L.  R.  3  A.  &  £.  461. 
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Cap.  VIII.  its  voice,  when  that  was  silent.  The  ordinary  common  law  of 
Contract--  the  realm  has  similarly  drawn  nourishment  from  the  juris- 
incidenu.  prudence  of  Rome,  but  it  would  be  a  misnomer  to  say  that  the 
dicta  of  Gains,  or  the  rescripts  of  Hadrian,  ever  spoke  with  a 
semblance  of  authority  in  English  Courts.  Authority  is  given 
to  principles  of  foreign  law  or  mercantile  usage  only  by  their 
adoption  in  an  English  Court. 
Transfer  good  The  decision  of  Dr.  Lushington  in  The  Eliza  Cornish,  (a) 
^  ^^*'  however,  was  distinctly  overruled  by  the  Exchequer  Chamber 
in  Cammell  v.  SevjclHh)  in  i860.  There  the  master  of  a 
Prussian  vessel,  chartered  in  Russia  by  English  shippers  for 
Hull,  and  wrecked  on  the  coast  of  Norway,  sold  the  cargo 
without  authority  by  English  law,  but  under  such  circum- 
stances that  by  the  Norwegian  law  an  innocent  purchaser  would 
have  acquired  a  good  title.  It  was  argued  that  by  the  law 
maritime,  general  as  well  as  English,  the  master  had  exceeded 
his  authority,  and  that  the  sale  was  therefore  invalid,  but  it 
was  held  (Byles,  J.,  dissentiente)  that  the  transaction,  being  a 
transfer  of  personal  property,  was  governed  by  the  lex  lod; 
and  that  the  title  of  the  purchaser,  being  valid  by  that  law, 
must  stand.  With  regard  to  the  case  of  The  Miza  Cornish  or 
Segredo,  which  was  relied  upon  by  the  owners  of  the  cargo, 
Crompton,  J.,  delivering  the  judgment  of  the  Court,  said,  "  If 
this  case  be  an  authority  for  the  proposition  that  a  law  of  a 
foreign  country  of  the  nature  of  the  law  of  Norway,  as  proved 
in  the  present  case,  is  not  to  be  regarded -by  the  Courts  of  this 
country,  and  that  its  effect  as  to  passing  property  in  the  foreign 
country  is  to  be  disregarded,  we  caimot  agree  with  the  decision. 
.  .  .  We  think  that  the  law  on  this  subject  was  correctly 
stated  by  Pollock,  C.B.,  in  the  course  of  the  argument  in  the 
Court  below,  where  he  says  that  if  personal  property  is  disposed 
of  in  a  manner  binding  according  to  the  law  of  the  country 
where  it  is,  that  disposition  is  binding  everywhere.  And  we  do 
not  think  that  it  makes  any  difference  that  the  goods  were 
wrecked,  and  were  not  intended  to  be  sent  to  the  country  where 
they  were  sold."(c) 
Transfer  It  has  already  been  said  that  the  decision  in  Cammell  v.  Sewell 

^^nguis       j^  entirely  in  accordance  with  the  generally  accepted  theories 
executory       which  refer  the  validity  of  a  transfer  of  movables  inter  vivos  to 

contract.  *' 

(a)  I  Eccl.  k,  Ad.  36. 

(h)  5  H.  &  N.  728  ;  29  L.  J.  Ex.  350;  S.  C.  in  Court  below,  3  H.  &  N.  617  ; 
27  L.  J.  Ex.  447.  r)  5  H  &  N.  744,  745. 
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the  law  of  the  place  of  transfer  ;(a)  nor  is  the  principle  of  that  Pabt  hi. 
case  in  reality  at  all  inconsistent  with  the  ground  of  the  judg-  ^^' 
ment  in  Lloyd  v.  GuihertJiJ))  which  has  been  so  often  referred  to.  Cap.  vill. 
The  contract  to  which,  in  the  latter  case,  the  law  of  the  ship's 
flag,  and  in  the  former,  the  law  of  the  place  of  contract,  was 
applied,  was  in  truth  not  the  same  in  any  sense.  The  judg- 
ment in  Lloyd  v.  Ghiibert  applied  the  law  of  the  ship's  flag  to 
the  contract  of  affreightment  made  between  the  master,  as 
agent  of  the  owner  in  a  foreign  port,  and  the  shipper ;  and  as 
between  these  parties,  the  law  of  the  flag  was  held  to  govern  the 
incidents  of  the  obligation  throughout,  though  its  results  were 
varied  by  circumstances  which  had  been  unforeseen.  In 
Cammdl  v.  Seioell  the  relation  between  the  shipowner  and  the 
freighters  was  not  in  question,  and  in  an  action  by  the  owners 
of  the  cargo  against  the  master  or  owner  of  the  ship,  the  law 
of  the  flag  might,  quite  consistently  with  the  decision  actually 
given,  have  been  applied.  The  contract  which  was  there 
referred  to  the  local  law,  and  held  to  be  valid  in  accordance 
with  its  provisions,  was  not  the  contract  between  freighter  and 
master,  but  the  contract  of  sale  between  the  master  and  the 
purchaser  of  the  wrecked  cargo  in  Norway.  It  was  this  con- 
tract, and  no  other,  which  the  Court  declared  to  be  binding, 
because  sanctioned  and  confirmed  by  the  local  law,  not  only 
upon  the  parties  to  it,  but  upon  third  persons — strangers,  in 
the  strict  sense  of  the  term,  to  its  provisions.  The  proper 
result  of  applying  the  principle  of  the  decision  in  Lloyd  v. 
Guibert  to  the  facts  of  Cammdl  v.  Sewdl  would  be,  that  the 
right  of  the  owner  of  the  cargo  to  sue  the  shipowner  or  master 
for  the  sale  of  the  goods  in  Norway  would  be  tested  by  Prussian 
law,  as  the  law  of  the  flag  alone :  and  that  it  would  be  no 
answer  to  such  an  action  to  show  that  by  Norwegian  law  the 
act  of  the  master  was  justified,  or  regarded  as  binding  upon 
shippers  and  consignees. 

If  this  view  be  adopted,  the  strictures  in  Maclachlan  on 
Shipping  upon  Caminell  v.  Sewell  cannot  be  supported ;  and  it  is 
noticeable  that  the  Court  of  Exchequer  Chamber,  referring  to 
the  case  in  the  judgment  in  Hoyd  v.  Ghiibert,  expressly  abstained 
from  expressing  any  opinion  for  or  against  the  correctness  of 
the  decision.  It  is  suggested  by  Mr.  Maclachlan,  that  if  the 
Prussian  flag  was  notice  to  the  freighter  that  the  master's 
authority  to  bind  his  employers  was  limited  by  Prussian  law, 
it  was  notice  to  the  Norwegian  purchaser  of  the  same  limita- 
tion.    The  distinction  between  an  executory  contract  in  which 


(a)  Ante,  p.  251. 


(h)  L.  R.  I  Q.  B.  165. 
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it  is  necessary  that  the  master  should  bind  those  whom  he 
represents  and  an  executed  contract  of  sale,  which  is  in  truth 
completely  discharged  by  the  transfer  itself,  seems  to  have 
been  overlooked.  In  the  former  case  the  parties  must  neces- 
sarily have  contemplated  the  subsistence  of  the  obligation  of 
the  contract,  and  the  performance  of  its  provisions,  during  a 
considerable  time;  and  they  must  therefore  be  regarded  9& 
having  intended  that  some  law  should  regulate  the  develop- 
ment of  the  obligation  itself,  and  control  the  incidents  which 
might  arise,  but  for  which  it  was  difficult  if  not  impossible  to 
provide  expressly.  This  law,  it  has  been  determined  in  Lloyd  v. 
G^idh€rt,((t)  is  the  law  of  the  ship's  flag  ;  ic,  the  parties  must  be 
taken  to  have  assumed  that  the  law  of  the  ship*s  flag  would 
govern  the  future  incidents  of  the  obligation,  the  master  having 
.no  authority  to  undertake  that  the  owners  of  ship  or  cargo  will 
do  anything,  except  as  defined  by  that  law.  But  in  an  absolute 
and  immediate  sale,  such  as  that  in  Cammell  v.  Sewell,  the 
master  is  not  required  to  pledge  his  owners  to  anything.  No 
future  relations  between  the  parties  are  contemplated,  and 
therefore  they  cannot  be  taken  to  have  referred  to  any  law  to 
govern  the  future  incidents  of  the  obligation.  The  inaster 
simply  contracts  to  sell  the  ship  or  cargo  according  to  the  law 
of  the  place  where  they  are  lying,  and  he  does  actually  so  sell 
them  while  they  are  there.  By  the  comity  of  nations — or,  to 
speak  more  correctly,  by  those  principles  of  international  juris- 
prudence which  the  law  of  England,  in  common  with  the  law 
of  most  civilised  nations,  adopts — a  title  to  property  which  has 
once  validly  accrued  according  to  the  law  of  the  situation  is 
good  as  against  all  the  world  ;(6)  and  the  purchaser  is  not  to  be 
put  in  a  worse  position  because  the  master  of  the  ship  has  care- 
lessly or  improperly  mistaken  and  exceeded  his  instructions.(o) 
Nor  is  the  doctrine  of  Cammdl  v.  Sewdl  in  itself  new  or 
opposed  to  the  general  weight  of  authority.  It  has  already 
been  said  that  the  decision  practically  overruled  the  opinion  of 
Dr.  Lushington  in  The  Eliza  Comishy(d)  but  it  is  opposed  to  no 
other  authority  of  any  weight,  and  is  in  entire  accordance  with 
the  views  expressed  by  Lord  Stowell  in  the  case  of  The 
Gmtitudine(e)  in  1 80 1.  "  Suppose  the  case,"  said  Lord  Stowell, 
in  giving  judgment,  "  of  a  ship  driven  into  port  with  a  perish- 


es) L.  R.  I  Q.  B.  115.  {h)  Ante,  p.  256. 

{(')  The  contention  in  Cammell  v.  Sewell  that  the  judicial  proceedings  in  Norway, 
under  which  the  cargo  "was  sold,  amounted  to  a  judgment  in  rem^  was  rejected  l)r 
all  the  judges  in  the  Exchequer  Chamber,  and  has  not  therefore  been  here  referrecl 
to.     See  infm.  Chap.  XI. 

{d)  I  Eccl.  &  Ad.  36.  {e)  3  Rob.  Ad.  240^  at  p.  259. 
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able  cargo,  when  the  master  could  hold  no  correspondence  Pabt  hi. 
with  the  proprietor ;  suppose  the  vessel  unable  to  proceed,  or  ^^' 
to  stand  in  need  of  repairs  to  enable  her  to  proceed  in  time.  Ca?.  viii. 
In  such  emergencies  the  authority  of  agent  is  necessarily 
devolved  upon  him,  unless  it  could  be  supposed  to  be  the 
policy  of  the  law  that  the  cargo  should  be  left  to  perish  ' 
without  care.  What  is  to  be  done  ?  He  mud  in  such  case 
exercise  his  judgment,  whether  it  would  be  better  to  tranship 
the  cargo,  if  he  has  the  means,  or  to  sell  it.  It  is  admitted  in 
argument  that  he  is  not  absolutely  bound  to  tranship  ;  he  may 
not  have  the  means  of  transhipment ;  but  even  if  he  has,  he 
may  act  for  the  best,  in  deciding  to  sell ;  if  he  acts  icnwisely  m 
that  decision,  still  the  foreign  purcfiaser  vAlI  be  safe  under  his  acts** 
In  Freeman  v.  Hast  India  Company, {a)  where  the  master  did  act 
unwisely  in  deciding  to  sell  the  cargo,  the  title  of  the  foreign 
purchaser  was  not  accepted  as  good  for  another  reason.  The 
sale  took  place  at  the  Cape  of  Good  Hope,  and  it  was  not  shown 
that  the  Dutch  law  then  in  force  there  regarded  the  sale  in  at 
all  a  more  favoiu*able  light  than  the  English  law  would  have 
done,  or  that  there  was  any  conflict  between  them  as  to  its 
vaUdity.(6)  It  appeared,  besides,  that  the  purchaser  was  fully 
aware  of  the  circumstances  under  which  the  master  sold,  and 
as  he  was  necessarily  taken  to  have  been  also  cognizant  of  the 
law,  he  purchased  with  his  eyes  open,  so  as  even  to  have 
precluded  himself  from  finding  protection  under  a  sale  in 
market  overt,(c)  had  the  facts  amounted  to  that. 

Before  passing  from  the  consideration  of  maritime  contracts  Ship's  master 
made  with  a  shipmaster  in  a  foreign  port,  it  may  be  remarked  ^^^*^^°* 
that,  in  one  point  of  view,  the  question  is  not  of  authority  given 
to  the  master  at  all,  that  is,  as  something  distinguished  from 
the  intimation  afforded  by  the  flag,  when  the  owner  is  present 
iiv  propria  persond.  Whether  the  owner  is  himself  in  the 
foreign  port  to  contract  himself,  or  whether  he  has  sent  his 
shipmaster  there  to  contract  for  him,  the  parties  to  the  contract 
must  be  equally  regarded  as  contemplating  the  operation  of 
the  law  of  the  flag  upon  their  future  relations  under  the 
obligation.  "  The  present  and  like  questions,"  says  Willes,  J., 
in  Lloyd  v.  Guibert,(d)  "  affect  not  only  contracts  entered  into 
by  masters  of  ships,  the  law  of  whose  country  distinguishes 
between  the  obligations  of  a  contract  by  the  master  as  such, 
and  that  of  the  owner  himself,  or  his  broker,  or  of  the  master 
acting  with  a  plenary   authority,  hut   touch  all   contracts   of 


(a)  5  6.  &  Aid.  617  (1822). 
{e)  Coke,  2  Inst.  713. 


{b)  See  per  Best,  J.,  p.  624. 
{fl)  L.  R.  I  Q.  B.  115,  122. 
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afireightment  entered  into  in  respect  of  any  vessel  in  a  port 
foreign  as  to  her,  whether  the  master  happen  to  be  an  owner  or 
not/'  This  principle  is  obviously  a  consequence  of  the  natural 
idea  of  agency,  inasmuch  as  a  man  who  acts  by  an  agent  in  a 
foreign  country,  acts  there  himself.  In  the  Albion  Company  v. 
MillsXa)  a  Scotch  appeal  to  the  House  of  Lords,  the  Lord 
Chancellor  said  :  "  If  I  send  an  agent  to  reside  in  Scotland,  and 
he,  in  my  name,  enters  into  a  contract  in  Scotland,  the  contract 
is  to  be  considered  mine  where  it  is  actually  made.  It  is  not 
an  English  contract,  because  I  actually  reside  in  England.  If 
my  agent  executes  it  in  Scotland,  it  is  the  same  as  if  I  were 
myself  on  the  spot,  and  executed  it  in  Scotland."  So  the 
nature  and  extent  of  an  agent's  authority  are  to  be  measured 
by  the  law  of  the  place  where  he  is  found  acting  as  agent.(&) 
And  such  authority  is  to  be  carried  out  according  to  the  law  of 
such  place.(c)  If,  there,  a  contract  by  the  master  of  a  ship,  as 
agent  for  his  owner,  in  a  foreign  port,  is  governed  by  the  same 
rules  as  if  the  owner  had  himself  been  present,  it  is  plain  that 
when  the  owner  himself  is  so  present,  and  actually  makes  the 
contract  in  his  own  name,  the  law  of  the  flag  is  to  be  applied 
to  its  future  incidents,  according  to  the  rule  laid  down  in 
Lloyd  V.  Gicihertld)  just  as  much  as  if  he  had  stayed  at  home. 
It  need  hardly  be  said  that,  since  the  law  which  is  to 
govern  future  incidents  of  a  contract  must  in  all  cases  be 
a  matter  of  intention,  the  parties  may  provide  by  express 
stipulation  for  certain  probable  contingencies,  and  declare 
beforehand  to  what  law  their  legal  consequences  are  to  be 
referred.  Thus,  in  contracts  of  marine  insurance,  it  is  common 
to  insert  a  clause  that  the  underwriters  are  to  be  liable  for 
general  average  ''  as  per  foreign  statement "  ;  and  this  has  been 
construed  to  mean,  not  only  that  the  calculations  of  the  foreign 
average-stater  are  to  be  accepted  as  correct,  but  that  what  is 
and  what  is  not  general  average  is  to  be  decided  by  the  law 
of  the  foreign  port  where  the  adjustment  is  made.(c)  So, 
where  the  underwriters  agreed  "  to  pay  general  average  as 
per  foreign  statement,  if  so  made  up  " ;  which  was  construed 
as  an  agreement  to  be  bound  by  the  opinion  and  decision  of 
the  foreign  average-stater,  both  as  to  facts  and  law.(/)  And 
in  another  modern  case,  where  tlie   underwriters  agreed  "  to 

(a)  Per  Lord  Lyndhurst,  3  Wila.  k,  S.  218,  333  ;  I  Dow.  &  CI.  342  ;  Story,  §  285. 

{b)  Matpont  y  Hermant)  v.  Mildred^  9  Q.  B.  D.  530,  539. 

{c)  Chatenay  v.  Brazilian  Submarine  Telegraph  Co.  (1891),  i  Q.  B.  79  ;  60  L.  J. 
Q.  B.  295.  {d)  L.  R.  I  Q.  B.  115. 

{e)  Mavro  v.  Ocean  Marine  Imturance  Co,^  L.  R.  10  C.  P.  414. 

(/)  Rarru  v.  Scaratnanga^  L.  R.  7  C.  P.  481.  See  the  construction  of  a  similar 
provision  in  Dc  Hart  v.  Compania  d^  Segurox  (1903),  72  L.  J.  818  (K.B.). 
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pay  all  claims  and  losses  on  Dutch  terms,  and  according  to     Part  in. 
statement  made    up    by  official  dispacheur  in  Holland,"   the         ^^^' 
voyage   being   from  Java  to   Holland,  it  was  held  that    the    Cap.  viii. 
words  expressing  the  risks  insured  against  were  to  be  con-    contract— 
strued  by  Dutch  law,  and  that  the  average  statement  by  the    inoident^. 
Dutch  adjuster  was  binding  on  the  underwriters.(a)     It  can 
scarcely  be  said  that  the  foreign  law  in  each  of  these  cases  can 
be  regarded  as  the  place  of  performance,  as  the  average  loss, 
and  consequently  the  adjustment,  was  a  contingency   which 
might  never  have  arisen. 

The  above  expressions  seem  sufficiently  clear  to  show  that  Foreign 
the  parties  eflfecting  the  policies  of  insurance,  as  well  as  the  a^^e!^*  ^  \ 

underwriters,  intended  their  obligation,  quoad  the  contingencies 
referred  to,  to  be  regulated  by  the  foreign  law ;  but  strong  evi- 
dence is,  no  doubt,  necessary  to  show  that  the  parties  to  an 
insurance,  eiFected  in  England  with  an  English  company,  have 
in  their  minds  anything  but  the  English  law.(6)  Thus,  where 
there  was  an  express  provision  in  an  English  policy  on  cargo  of 
a  French  ship,  that  general  average  was  to  be  payable  as  per 
Judicial  foreign  statement,  it  was  held  that  the  French  law 
could  not  be  invoked  for  the  purpose  of  deciding  what  consti- 
tuted a  loss  **  by  perils  of  the  sea."(c)  The  Court  in  the  case 
cited  said  that,  although  it  was  competent  to  an  underwriter 
on  an  English  policy  to  stipulate  that  it  should  be  construed 
and  applied  in  whole  or  in  part  according  to  a  particular 
foreign  law,  yet,  except  when  so  stipulated,  the  English  law  was 
to  prevail.  It  is,  however,  sufficient  to  show  a  usage  to  pay 
losses  according  to  the  foreign  statement,  that  being  equivalent, 
when  such  that  the  parties  are  bound  by  it,  to  a  special  agree- 
ment.(^)  And  it  would  seem  that  this  usage,  for  underwriters 
to  settle  according  to  foreign  adjustment,  is  sufficiently  estab- 
lished in  English  law  for  it  to  be  binding  without  an  express 
provision  to  that  effect,  according  to  the  authority  of  Phillips 
on  Insurance ;  (e)  but  even  then,  according  to  the  same 
writer,  the  foreign  law  is  only  entitled  to  regulate  the  adjust- 
ment, and  not  to  make  that  an  average  loss  which  is  not  so 
according  to  the  law  of  the  country  where  the  policy  was 
effected.  In  Mavro  v.  Ocean  Marine  Insurance  Company  (f), 
Blackburn,  J.,  said  it  was  a  question   that  had  never  been 

{a)  Hendricks  v.  Awttralasian  Insurance  Co.,  L.  R.  9  C.  P.  46a 
(h)  Power  y.  Whitnwre^  4  M.  &  S.  141  ;  Penintvlar  and  Oriental  Co,  y.  Skand, 
3  Moo.  P.  C.  N.  S.  272  ;  J)on  v.  Lippman^  5  CI.  A  F.  1. 
(e)  Greer  v.  Poole^  5  Q.  B.  D.  272. 

[d)  JVeioman  v.  QizaUt,  Park.  Inp.  900,  8th  ed.  {e)  §§  14x3,  1414* 

(/)  L.  R.  10  C.  P.  414,  418.     Walpole  v.  Ewer,  Park.  Ins.  898,  8th  ed.,  is  of  tea 
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distinctly  settled,  whether  under  an  ordinary  English  policy  the 
English  underwriter  could  be  compelled  to  .bear  what  was 
held  to  be  a  general  average  loss  by  the  law  of  the  foreign 
country  where  the  adjustment  was  made,  and  that  express 
clauses  to  pay  **  as  per  foreign  statement "  were  frequently 
inserted  in  policies  to  avoid  that  very  diflSculty.  Potoer  v. 
Whitmor€j(a)  which  is  said  by  Westlake  to  have  decided  the 
question  in  favour  of  the  underwriter,  is  explained  by  Cock- 
burn,  C.J.,  in  Dent  v.  Smith,{b)  to  have  been  generally  mis- 
apprehended, there  being  no  proof  in  that  case  that  the  loss  in 
question  was  a  general  average  loss  even  by  the  law  of  Por- 
tugal, where  the  adjustment  was  made.  In  Dent  v.  Smith  the 
underwriters  were  held  liable  to  repay  moneys  to  the  shippers 
of  gold  on  board  an  English  ship  for  Constantinople,  which 
they  had  been  compelled  to  pay  in  order  to  get  the  gold 
out  of  the  hands  of  the  Russian  authorities  at  GallipoU,  where 
the  ship  had  become  stranded.  After  the  insurance  was  effected, 
and  before  she  sailed,  the  ship  had  been  transferred  to  Russian 
owners,  and  had  duly  changed  her  nationality,  a  fact  of  which 
neither  the  plaintiffs  nor  defendants  were  aware :  and  this 
change  alone  had  given  the  Russian  authorities  at  Gallipoli 
jurisdiction.  It  was  held  that  the  underwriters  were  liable,  on 
the  ground  that  tbe  plaintiffs  had  been  compelled  to  pay  the 
sum  claimed  as  salvage,  and  were  entitled  to  recover  it  as  a  loss 
by  perils  of  the  sea ;  so  that,  although  the  case  was  argued  in 
some  respects  as  one  of  general  average,  no  light  was  thrown 
upon  that  question. 

The  diversities  in  the  law  of  general  average  adopted  by 
different  nations  are  so  great,(c)  and  the  advantages  promised 
by  uniformity  so  apparent,  that  the  subject  has  more  than 
once  engaged  the  attention  of  reformers.  International  Con- 
gresses for  this  purpose  have  repeatedly  been  held,  at  several  of 
which  a  code  of  rules  has  been  prepared  and  recommended  for 
adoption  (Glasgow,  i860;  London,  1862;  York,  1864).  A 
Bill  was  prepared  in  1860-62,  which  was  intended  to  incor- 
porate the  code  of  rules  adopted  at  Glasgow,  but  proved  ill 
adapted  for  its  purpose,  and  was  abandoned.  The  rules  which 
were  drawn  up  at  York  were  pressed  upon  the  attention  of  the 
i^nglish  Government  by  the  associated  Chambers  of  Commerce, 

cited  as  an  authority  for  the  affirmative,  but  may  probably  be  regarded  as  overruled 
by  Power  v.  Whitmore,  and  the  other  cases  cited  above.  In  Be. Hart  v.  Chmpania 
de  Seguron  (^903)1  72  L.  J.  K.  B.  818.  the  clause  adopting  the  foreign  statement  was 
qualified  by  special  language,  which  the  Court  construed  in  teivour  of  the  foreign 
statement. 

(a)  4  M.  &  S.  141  ;  Westlake,  §  209.  (h)  L.  B.  4  Q.  B.  414,  450. 

;  (c)  See  the.  comparative  table  in  Lowndes  on  Average,  p.  xxviii. 
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and  repeated  attempts  made  to  obtain  adoption  of  them  from  part  hi. 
the  Legislature ;  (a)  but  these  attempts  were  unsuccessful ;  and  ^^^ 
in  1877  a  revised  form  of  these  rules  was  adopted  by  the  Cap.  viil 
Association  for  the  Reform  and  Codification  of  the  Law  of  cotamct- 
Nations,  at  its  fifth  annual  conference  at  Antwerp,  under  the  incidents, 
name  of  "  The  York  and  Antwerp  Rules." 

The  York  and  Antwerp  Rules,  as  originally  framed,  were 
open  to  some  criticism,  and  in  1890  an  enlarged  and  revised 
code  of  rules  under  the  saine  name  was  prepared,  and  finally 
adopted  at  a  conference  of  the  same  Association  at  Grenoa  1892, 
the  original  rules  being  at  the  same  time  rescinded.  The  rules 
in  their  present  form  will  be  found  set  out  in  the  appendix  to 
the  present  chapter,  which  contains  also  the  London  Conference 
Rules  of  Affreightment  (1893)  framed  at  a  subsequent  meet- 
ing of  the  same  Association.  The  York- Antwerp  Rules  do  not 
purport  to  be,  and  are  not  in  fact,(J)  declaratory  of  English 
law ;  but  in  practice  have  received  considerable  recognition, 
and  are  frequently  adopted  as  part  of  the  contract.(c) 

With  regard  to  contracts  for  carriage  or  transit  by  land  and  ('ontracts 
sea,  it  is  obvious  that  it  may  be  often  left  very  doubtful  what  bv^i^d^and 
law  was  intended  by  the  parties  to  govern  the  incidents  of  the  sea. 
carriage  and   the  contingent  liabilities  of  the  carriers.      The  ^'''''<*'<  v. 
question  arose  in  Colien  v.  South-Eastern  Railway  Company(d)  in  2^'  f],^  '*  ^'" 
respect  of  a  contract  entered  into  with   an  English  railway 
company,  at  their  office  at  Boulogne,  for  carriage  of  a  passenger 
and  his  luggage  from  Boulogne,   vid  Folkestone,  to  London. 
The  luggage  fell  into  the  sea  by  the  negligence  of  the  defen- 
dants'   servants,    and    was   so    lost;  and    the   question    arose 
whether  the  liability  of  the  defendants,  who  had  endeavoured 
to  limit  it  by  a  notice  on  the  back  of  the  passenger's  ticket, 
was  governed  by  English  or  French  law.     It  was  ultimately 
held  that  they  were  liable  by  English  law,  and,  as  the  defen- 
dants did  not  deny  that  they  were  so  by  the  law  of  France, 
it    was    unnecessary    to    decide    the    question    of    conflict, 
Mellish,  L.J.,  however,  in  the  Court  of  Appeal  said :  "  I  confess 

{a)  Beport  of  the  Annual  Conference  (1877),  at  Antwerp,  of  the  Association  for 
the  Reform  and  Codification  of  the  Law  of  Nations. 

(h)  Stendten  y.  Wallace  (1886),  10  A.  C.  404;  overruling  Atttwod  v.  Sellar 
(1878),  4  Q.  B.  D.  354. 

{c)  The  subject  of  Marine  Insurance  generally  was  further  considered  at  the 
Glai^ow  Conference  of  the  International  Law  Association,  1901,  Mr.  Justice  Gorell 
Barnes  being  in  the  chair,  and  Lord  Alverstone  (L.C.J.),  and  Mr.  Justice  Phillimore 
being  present  and  taking  part  in  the  discussion,  besides  many  other  eminent 
international  lawyers.  The  result  was  the  approval  of  a  code  of  rules  for  marine 
insurance  generally,  which  were  recommended  for  international  adoption.  They 
were  originally  drafted  and  introduced  by  Mr.  Carver,  K.C.  The  rules  as  adopted 
will  be  found  as  an  appendix  to  this  chapter. 

{d)  L.  B.  I  Ex.  D.  217  ;  S.  C.  on  appeal,  L.  B.  2  Ex.  D.  253. 
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Pabt  III.  for  my  own  part  that,  the  contract  being  made  by  an  English 
if^  passenger  with  an  English  railway  company  regulated  by 
Cap.  VIII.  English  law,  I  should  have  supposed  that  it  ought  to  be 
Otntract—  govcmed  by  the  law  of  England,  and  be  taken  as  made  with 
iHcident/t.  regard  to  the  law  of  England.  And  the  more  so  for  this  reason,, 
that  Parliament  having  passed  Acts  to  regulate  the  t^raffic  by 
both  railways  and  steamboats,  when  the  steamboats  belong  to 
the  railway  company,  and  there  being  certain  clauses  in  these 
Acts  for  the  protection  of  passengers,  I  should  not  be  willing  to 
think  that  the  railway  company  could  escape  from  the  strin- 
gency of  those  Acts  by  having  a  booking-office  in  a  foreign 
country ;  the  object  being  to  carry  a  variety  of  traffic  which 
was  intended  to  be  regulated  by  Parliament  by  sea  and  by 
land."(^)  It  is  plain  that  the  real  force  of  this  argument  lies 
in  the  consideration  that  the  passenger  would  be  the  more 
likely  to  have  contracted  with  an  eye  to  the  English  law, 
because  he  knew  that  the  company  was  an  English  company,, 
subject  generally  to  English  law,  and  that  the  English  Legis- 
lature had  passed  certain  Acts  which  purported  to  regulate  the 
object  for  which  he  was  contracting.  The  judges  of  the 
Court  of  Appeal,  however,  were  by  no  means  agreed  upon 
this  inference  of  intention.  Baggallay,  L.J.,  whilst  guarding 
himself  against  being  supposed  to  be  expressing  any  decided 
opinion,  intimated  that  it  appeared  to  him  that  there  was 
much  to  be  said  in  favour  of  the  law  of  France  ;(&)  whilst 
Brett,  L.J.,  the  third  member  of  the  Court,  whilst  apparently 
agreeing  with  Mellish,  L.J.,  that  the  English  law  was  applicable^ 
to  the  facts  of  the  particular  case,  where  the  journey  only  com- 
menced at  Boulogne,  thought  it  probable  that,  if  the  starting- 
place  had  been  Paris  instead,  the  first  part  of  the  journey  at 
any  rate  would  have  been  governed  by  the  law  of  France.(c) 
It  has  been  already  pointed  out  that,  in  such  a  case,  the  law  of 
the  place  where  the  contract  was  made  could  have  no  right,  as- 
such,  to  assert  its  supremacy.  The  real  question  would  be, 
looking  at  all  the  circumstances  of  the  case,  the  thing  to  be* 
done,  the  situation  of  the  starting-point,  the  destination,  the 
intermediate  distance,  the  nationality  and  domicil  of  the  parties- 
contracting,  and  the  terms  of  the  contract,  by  what  law  did 
the  parties  intend  that  the  unforeseen  incidents  of  their  con- 
tract should  be  governed  ?  It  may  be  remarked  that  in  the- 
particular  case  under  discussion,  the  passenger  had  accepted  a 
ticket,  the  conditions  on  the  back  of  which  referred  to  the: 

{a)  L.  R.  2  Ex.  D.  259,  260.  (h)  Ibid.,  p.  261.  (c)  Ibid,,  p.  262. 
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company's  bye-laws ;  and  inasmuch  as  these  bye-laws  derived    PabtIII. 
their  force  and  authority  from  the  English  Legislature,  this       ^^' 
would  seem  a  strong  argument  to  show  that  the  parties  ought    Cap.  yiii. 
to  have  intended  that  the  law  of  England  should  govern  the    contract— 
whole  transaction.(a)     There   is,   however,  another  principle    incidents. 
applicable  to  the  case  which  has  not  yet  been  considered.     It 
will  be  shown  presently  that  the  manner  and  extent  of  the 
performance  of  a  contract  are  referred  almost  universally  to 
the  law  of  the  place  where  the  contract  is  to  be  performed. 
The  contract  of  a  carrier  is  performed  in  the  place  where  he  Carrier's 
carries,  not  in  the  place  whence  he  starts,  or  to  which  he  is  **  ^   ^' 
destined     It  may  reasonably  be  contended  that  he  contracts 
to  carry  in  the  manner  authorised  by,  and  with  the  liabilities 
for  negligent    carriage   imposed    by,  the  law  of  the  coimtry 
through  which  the  transit  is  made;  and  that  in  such  a  journey 
as  that  supposed,  from  Paris  to  London,  the  French  law  would 
apply   during   the   first    portion,    by  railway   from    Paris    to 
Boulogne ;  and  the  English  law  during  the  remainder,  when 
the    passenger  and  his  luggage  were  on  English  soil,  or  on 
board  an  English  ship.     "  Whether  that  part  of  the  contract 
which  has  to  be  performed  in  France,"  said  Brett,  L.J.,  in 
Cohen  v.  South^Eastern  Railvxiy  Company Ih)  "  must  in  strictness 
be  said  to  be  performed  according  to  French  law,  I  know  not." 
It  would  certainly  not  be  inconsistent  with  principle,  and  it  is 
doubtful  if  it  would  even  be  inconvenient  in  practice,  to  con- 
sider that  the  parties  intended  the  Uability  of  the  carrier  to 
vary  according  to  the  law  of  the  country  through  which  the 
transit  was  made,  having  regard  to  the  fact  that  the  ordinary 
and  established  means  of  conveyance  in  both  countries  were 
made  use  of.     The  inference  of  intention  would  of  course  be 
quite  diflferent  if  the  contract  was  one  to  carry  by  private  and 
special  means  through  several  jurisdictions,  and  it  cannot  be 
too  frequently  repeated  that  the  question  of  the  law  applicable 
is  one  of  intention  alone.     And  this  is  the  ground  upon  which 
the  decision  of  the  Privy  Council  in  PentTisular  and  Oriental 
Company  v.  Shand  (c)  must  be  taken  to  have  proceeded,  where 
it  was  held  that  the  carrier  s  liability,  the   agreed    carriage 
being  from  Southampton   to   Mauritius,  vid  Alexandria  and 
Suez,  was  governed  by  English  law,  and  not  by  the  law  of 
France,  which  was  in  force  at  the  place  of  destination.     The  Carrier's 
carriers  in  that  case  were  an  English  company,  the  passenger  b*^"^*^ 
being  also  English  by  nationality  and  (apparently)  domicil,  and  governed. 

(a)  See  Peninsular  and  Oriental  Co,  v.  Shand,  3  Moo.  P.  C.  N.  S.  272,  291. 

(b)  L.  R.  2  Ex.  D.  253,  263.  (r)  3  Moo.  P.  C.  N.  S.  272. 
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Part  III.  almost  the  whole  of  the  transit  was  to  be  performed  in  one  of 
^^^'  their  ships,  with  the  exception  of  the  railway  journey  across 
Cap.  VIII.  the  Isthmus  of  Suez.  The  effect  of  the  Egyptian  law,  how- 
f'ontroH—  ever,  was  not  alluded  to,  and  nothing  in  fact  turned  upon  that 
ificid^rUft,  part  of  the  journey.  The  Court,  in  giving  judgment,  after 
alluding  to  the  difficulty  of  saying  by  what  law  the  nature  and 
obligation  of  a  contract  was  to  be  governed,  and  the  conflict  of 
decisions  on  the  question,  stated  the  primd  facie  rule,  that  the 
law  of  the  country  where  a  contract  was  made  must  generally 
be  taken  to  govern  as  to  its  nature,  obligation,  and  interpreta- 
tion, and  that  the  parties  must  be  understood  as  having  agreed 
to  submit  themselves  to  it,  and  proceeded  to  show  how  the 
intention  was  directly  to  be  inferred  from  the  facts  before 
them,  as  follows :  ''  This  is  a  contract  made  between  British 
subjects  in  England,  substantially  for  safe  carriage  from  South- 
ampton to  Mauritius.  The  performance  is  to  commence  in  an 
English  vessel  in  an  English  port ;  to  be  continued  in  vessels 
which  for  this  purpose  carry  their  country  with  them ;  to  be 
fully  completed  in  Mauritius ;  but  liable  to  breach,  partial  or 
-entire,  in  several  other  countries  in  which  the  vessels  might  be 
in  the  course  of  the  voyage.  Into  this  contract,  which  the 
iippellants  frame  and  issue,  they  have  introduced  for  their  own 
protection  a  stipulation,  professing  in  its  terms  to  limit  the 
liability  which,  according  to  the  English  law,  the  contract 
would  otherwise  have  cast  upon  them.  When  they  tendered 
this  contract  to  the  respondent,  and  required  his  signature  to 
it,  what  must  it  be  presumed  that  he  understood  to  be  their 
intention  as  to  this  stipulation  ?  What  would  any  reasonable 
man  have  understood  that  they  intended  ?  Was  it  to  secure 
to  themselves  some  real  protection  against  responsibiUty  for 
Accidental  losses  of  luggage  and  for  damage  to  it ;  or  to  stipu- 
late for  something  to  which,  however  clearly  expressed,  the  law 
would  allow  no  validity  ?  This  question  leaves  untouched,  it 
will  be  observed,  the  extent  of  the  contemplated  protection ;  it 
asks,  in  effect,  was  it  intended  that  the  stipulation  in  case  of  an 
alleged  breach  of  contract  should  be  construed  by  the  rules  of 
the  English  law,  which  would  give  some  effect  to  it,  or  by  those 
of  the  French  or  any  other  law,  according  to  which  it  would 
have  none,  but  be  treated  as  a  merely  fruitless  attempt  to 
«vade  a  responsibility  inseparably  fixed  upon  the  appellsmts 
as  carriers?  ...  If  their  lordships  take  the  respondent  to 
have  understood  the  intention  of  the  appellants  in  the  first 
way,  they  must  take  him  to  have  adopted  the  same 
intention ;  it  would  be  to  impute  want  of  good  faith  on  his 
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part  to  suppose  that  with  that  knowledge  he  yet  intended  to     Pabt  iil 
enter   into  a  contract  wholly  difterent  on   so  important  an       ^^^^- 
article  ;  he  could  not  have  done  this  if  the  intention  had  been  Cap.  viir. 
expressed,  and  there  is  no  difference  as  to  effect  between  that    contract-^ 
which  is  expressed  in  terms  and  that  which  is  implied  and     incidents 
clearly  understood.     The  actual  intention  of  the  parties,  there-        ' 
fore,  must  be  taken  clearly  to  have  been  to  treat   this  as  an 
English  contract,  to  be  interpreted  according  to  the  rules  of 
EngUsh  law.'Xa) 

In  matters  relating  to  bills  of  exchange,  much  difficulty  Bills  of 
appears  to  have  been  felt  by  the  Courts  in  deciding  by  what  exchange, 
law  the  nature  and  incidents  of  the  drawer's,  acceptor's  and 
indorser's  contract  respectively  are  to  be  defined — a  difficulty 
which  may  be  partly  due  to  the  want  of  any  clear  distinction 
between  the  abstract  nature  of  the  obligation,  which  has  refer- 
ence to  no  particular  place  (apart  from  the  intention  which 
it  is  necessary  that  the  law  should  presume),  and  those  incidents 
which  arise  from  acts  and  facts  to  be,  if  at  all,  in  some  par- 
ticular locality.  The  earlier  tendency  appears  to  have  been  in 
favour  of  referring  all  questions  touching  the  obligation  and 
liability  of  the  drawer  or  indorser  of  a  bill  of  exchange  to  the  Liability  of 
law  of  the  place  where  his  contract  is  made  ;(6)  and  Allen  v.  ^\\  ^^ 
Kemble{c)  has  been  cited  to  show  that  the  contracts  of  the  exchange, 
drawer  and  indorser,  as  well  as  that  of  the  acceptor,  ought  to  be 
determined  by  the  law  of  the  country  where  the  obligation  first 
attached.  It  must  be  remarked  of  the  decision  in  Allen  v. 
Ke^Me,  first,  that  the  dicta  of  Lord  Kingsdown  in  the  judgment 
were  in  reality  unnecessary  to  the  case  before  the  Court ;  {d) 
and  secondly,  that  the  conclusion  drawn  from  them  as  above 
expressed  is  hardly  warranted  by  their  actual  terms.  In  Allen  v. 
Kemhle  the  assignees  of  the  bankrupt  holder  of  a  bill  of 
exchange,  drawn  and  indorsed  in  Demerara,  accepted  in  Scot- 
land, payable  in  London,  sued  the  drawer  and  indorser  in 
Demerara  instead  of  the  acceptor,  in  order  to  avoid  a  set-ofi 
which  the  acceptor  had  against  the  bankrupt  holder.  By  the 
Roman-Dutch  law  then  in  force  in  Demerara,  a  surety  is 
entitled  to  the  benefit  of  any  cross-claim  which  the  principal 
may  have  against  the  creditor,  and  the  Privy  Council  held 
that  this  law  was  equally  applicable,  although  the  liability  of 

(a)  3  Moo.  P.  C.  N.  S.  291,  292. 

(b)  §§  226,  227.  8ee  now,  as  to  formalities,  interpretation,  and  incidents  of  the 
acceptance  or  indorsement  of  a  bill,  the  provisions  of  45  k,  46  Vict.  c.  61,  s.  72 
(Bills  of  Exchange  Act,  1S82).  (c)  6  Moo.  P.  C.  314. 

(<f)  See  per  Cockburn.  C.J.,  Rauquette  v.  Oterman^  L.  R.  10  Q.  B.  525,  at  p.  540. 
The  arguments  in  favour  of  the  lex  loci  are  collected  in  Story  on  Bills,  §  296,  n. 
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the  p^ncipal  arose  in  a  foreign  country.  Nothing  turned  on  the 
law  relating  to  bills  of  exchange,  and  the  question  would  have 
been  precisely  the  same  if  the  action  against  the  parties  in 
Demerara  had  been  brought  on  a  guarantee  given  by  them  in 
respect  of  goods  supplied  to  a  party  in  England.(a)  The  case 
is  simply  an  illustration  of  the  principle  which  has  already  been 
fully  discussed,  that  the  law  of  the  place  where  a  contract  is 
made  is  irrimd  facie  that  intended  to  define  the  contractor's 
obligation;  and  that  a  person  entering  into  a  contract  of 
suretyship  in  Demerara  expects  and  is  expected  to  have  all 
the  advantages,  if  sued  upon  default  of  the  principal  or  in  his 
place,  that  the  law  of  Demerara  gives  him. 

It  is  in  reality  by  a  mere  application  of  this  rule  that  the 
liability  of  a  drawer  and  of  an  acceptor  of  a  bill  of  exchange  to 
pay  interest,  when  sued  for  the  amount,  has  been  held  to  be 
dependent  upon  the  law  of  the  place  where  they  first  assumed 
liability  at  all — ic,  where  their  respective  contracts  were  made* 
As  to  the  acceptor,  this  was  held  as  long  ago  as  1840  by 
Lord  Langdale  in  Cooper  v.  Waldegrave  ;  (6)  and  the  same  prin- 
ciple has  smce  been  applied  to  the  contract  of  the  drawer.(c) 
Not  merely  the  liability  of  the  acceptor  to  pay  interest,  but 
his  liability  to  pay  at  all  on  his  showing  that  he  had  not 
sufficient  effects  of  the  drawer  in  his  hands  at  the  time  of 
the  acceptance,  was  referred  in  a  much  older  case  to  the  law 
of  the  country  where  the  acceptance  was  given  ]{d)  and  it  has 
been  laid  down  in  a  modem  case,  that  all  questions  of  the 
acceptor's  liability  which  have  no  relation  to  the  manner  of 
performing  the  contract,  or  to  the  consequences  of  non-perform- 
ance, depend  upon  the  same  law.(e)  So  far  the  presumption 
that  no  law  is  in  the  mind  of  the  parties  but  the  law  of  the  place 
of  contract,  is  not  interfered  with.  The  case  assumes  a  very 
different  form  when  the  incidents  of  payment,  dishonour,  protest, 
and  notice,  which  must  necessarily  arise  at  some  particular  place 
and  in  accordance  with  some  particular  law,  occur  to  complicate 
the  question. 

The  drawer  or  indorser  of  a  bill,  who  by  the  drawing  or 
indorsement  becomes  the  surety  for  the  due  performance  of  the 
surety's  contract,  knows,  first,  that  the  payment  of  the  bill  must 
be  at  the  place  where  it  is  made  payable.  Secondly,  he  knows 
that  the  time  of  the  payment,  whether  lengthened  or  not  by 

(rt)  Per  Cockburn,  C.J.,  in  Rouqn^te  v.  Overman^  L.  R.  lo  Q.  B.  at  p.  541. 
(h)  2  Beav.  282.  (c)  Olbhs  v.  Frem^mf,  9  Ex.  25  ;  22  L.  J.  Ex.  302. 

Id)  Bun'owa  v.  Jemino^  2  Str.  733  ;  Wt/niie  v.  Callendar^  i  Buss.  295.     See  also 
Potter  V.  BroiCH,  5  East,  124. 
(f)  Scott  V.  PUkingtari,  2  B.  &  S.  11,  44. 
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days  of  grace,  is  to  be  determined  by  the  law  of  the  place    Pabt  hi. 
where  it  is  made  payable ;  and  when  it  is  accepted  generally,       ^^' 
by  the  law  of  the  place  of  the  acceptance.(«)     Now  if  the  bUl  cap.  viii. 
is  not  paid  according  to  the   law  of   the  place  of  payment,    Oontnict— 
when  presented   according  to   that  law,   he,  the  surety,  will    incident*, 
become  liable  to  be  called  upon  to  pay  in  place  of  the  principal. 
Before,  however,  he  can  be  so  called  upon,  certain  preliminaries, 
in  addition  to  presentment  and  non-payment,  must  be  fulfilled. 
It  is  at  least  reasonable  to  presume  that  these  incidents  of  non- 
imyment  will  be  governed  by  the  same  law  that  applies  to  all 
the  incidents  of  payment.     It  is  the  acceptor's   contract  that 
he  guarantees,  and  he  may  fairly  expect  that  the  performance 
and  the  non- performance  of  that  contract  will  be  defined  by  the 
same  law — the  law  of  the  place  where  it  ought  to  be  performed. 

In  accordance  with  this  principle,  and  to  this  extent,  it  has  Liabilities 
been  held  that  the  obligations  of  the  drawer  and  indorser,  as  and  acceptor 
surety,  are  to  be  measured  by  the  same  law  as  the  obligations  ^^  ^^^^• 
of  the  acceptor.(&)  In  Rothschild  v.  Currie  the  bill  was  drawn 
in  England,  accepted  in  Paris,  payable  there,  and  indorsed  in 
England  to  the  plaintiff.  Upon  the  dishonour  of  the  bill  by 
non-payment  on  presentation,  notice  was  given  to  the  plaintiff 
in  England,  and  transmitted  byhimtq  the  defendant,  who  had 
indorsed  the  bill  to  him.  Some  delay,  Tiowever,  had  occurred 
about  the  protest,  and  the  notice  to  the  defendant  of  dishonour, 
though  in  time  by  the  French  law,  was  too  late  by  the  law  of 
England.  An  action  having  been  brought  against  the  defen- 
dant as  indorser  and  surety,  it  was  held  that  the  plaintiff  was 
entitled  to  recover,  inasmuch  as  the  notice  of  dishonour  was 
sufficient  by  French  law,  being  the  law  of  the  place  where  the 
payment  was  to  have  been  made.(c)  Some  dissent  has  been 
expressed  from  this  decision  on  the  apparent  ground  that  the 
contract  of  a  drawer  or  indorser  is  to  be  governed  by  the  law 
of  the  place  where  he  affixes  his  name,  that  being  the  law 
which  imposes  the  obligation  upon  him  once  for  all;  and 
that  the  contract  of  the  surety  is  a  fresh  contract  to  pay  in 
the  place  where  he  signed,  (rf)  The  principle  of  Rothschild  y. 
Currie(e)  is  certainly  defensible  upon  the  ground  which  it  has 
been  above  attempted  to  indicate,  and  has  since  been  followed 
so  often  as  to  stand  virtually  beyond  the  reach  of  criticism 

id)  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  e.  72,  (3),  (4),  (5) ;  Byles 
on  Bills,  nth  ed.  pp.  398,  399;  Rxtnquette  v.  Orermaii^  L.  R.  10  Q.  B.  535,  536, 

538t  542^ 

(V)  Rmquette  v.  Orerman,  L.  R.  10  Q.  B.  525 ;  ''  which  may  be  regarded  as 
overruling  Melluh  v.  Simeon^  2  H.  Bl.  378 "  :  arguendo  in  Ilortie  v.  Bauquettey 
L.  R.  3  Q.  B.  D.  514.  (0  IfothMchild  v.  Currie,  i  Q.  B.  43. 

(rf)  Story  on  Bills,  §  296,  n.  (/»)  i  Q.  B.  43. 
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Pabt  III.  Hirschfidd  v.  Smith(a)  was  a  case  arising  cnit  of  similar  circuin* 

^^'  stances,  the  question  being,  as  in  BothschUd  v.  Currie,  whether  a 

Oaf.  VIII.  notice  of  dishonour  was  sufficient  if  given  in  conformity  with 

(hntraet—  ^^®  ^^^  ^^  ^^®  country  where  the  bill  was  payable  only,  and  it 

iwidents,  was  decided  in  the  same  way  ;  not  only  upon  the  authority  of 

Notice  of  ^^^  previous  case,  the  probable  accuracy  of  which  had  up  to  that 

dishonour—  time  been  considered  questionable,  but  upon  the  further  irround, 

SUluClOIlCV 

of.  that  even  assuming  the  indorser  s  contract  to  be  governed  by 

the  law  of  England,  as  the  place  of  indorsement,  yet  the  law  of 
England  ought  to  accept  as  reasonable  notice  of  dishonour 
such  notice  as  was  required  by  the  law  of  France,  where  the 
bill  was  payable.     This  is  in  effect  merely  what  has  been  said 
before,  that,  according  to  English  views  of  private  international 
law,  the  intention  of  the  indorser  must  be  assumed  to  have 
been  to  bind  himself  to  accept,  as  reasonable  notice  of  dis- 
honour, notice  according  to  the  law  of  the  country  where  the 
bill  was  payable.     "  The  indorser  of  a  bill  accepted  payable  in 
France,"  said  Erie,  C.J.,  in  his  judgment,  "  promises  to  pay  in 
the  event  of  dishonour  in  France,  and  notice  thereof.     By  his 
ooatract  he  must  be  taken  to  know  the  law  of  France  relating 
to  the  dishonour  of  bills,  and  notice  of  dishonour  is  a  portion 
of  that  law."     In  Home  v.  Rouquettei(Jb)  the  bill  was  dishonoured 
for  non-acceptance,  and   the  action  was  by  indorsee  against 
indorser.     In  conformity  with  Rothschild  v.  Currie,  it  was  held 
that  the  necessity  for  notice  of  dishonour  depended  upon  the 
law  of  Spain,  where  the  bill  was  made  payable,  and  should  have 
been  accepted.     Roiiquette  v.  Overman(c)  was  a  case  in  which 
the  real  question  was  again  that  which  had  been  decided  in 
BothschUd  V.  Curriey(d)  but  the  circumstances  under  which  the 
law  of  the  place  of  payment  had  postponed  the  presentation 
for  payment  and  notice  of  dishonour  were  exceptional.     The  bill 
was  drawn  and  indorsed  in  England,  and  accepted  payable  in 
France,  the  day  for  payment,  according  to  its  tenor,  being  the 
Sth  of  October  1870.     Pending  the  currency  of  the  bill,  the 
€rerman  army  having  invaded  France  the  Emperor  Napoleon 
issued  an  edict  extending  the  right  of  action  on  all  negotiable 
instruments  then  current  for  a  month,  and  deferring  payment 
for  that  time.     After  the  change  of  government,  similar  laws 
were  passed  from  time  to  time,  and  published  by  the  executive 
for  the  time  being,'  further  extending  the  period  of  delay  in  the 
case  of  all  current  negotiable  instruments,  the  effect  of  which 
was  ultimately  to  extend  the  day  of  payment  of  this  particular 

(a)  L.  R.  I  C.  p.  340.  {b)  3  Q.  B.  D.  514. 

(r)  L.  R.  10  Q.  B.  525.  {d)  i  Q.  B.  43. 
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bill  to  the  5tli  of  September  1871.  On  that  day  it  was  duly 
presented,  dishonoured,  and  protested  ;  and  notice  of  dishonour 
and  protest  according  to  the  law  of  France  was  sent  to  the 
English  indorsee  (the  plaintiff),  and  through  him  to  the  defen- 
dants, the  drawers  and  indorsers.  The  plaintiff  having  paid 
the  amount  due  on  the  bill  to  those  to  whom  he  had  indorsed 
it  over,  sued  the  defendants,  his  indorsers,  for  indemnity; 
and  it  was  contended  that  they  were  discharged,  inasmuch  as 
the  bill  had  not  been  presented  for  payment  at  the  proper  time, 
according  to  its  tenor,  nor  had  notice  of  dishonour  been  then 
given.  It  was  held,  in  strict  accordance,  as  is  submitted,  with 
Allen  V.  Kemhle{a)  and  CHbls  v.  Fremont{h)  no  less  than  with 
Bothschild  V.  Currie,  that  the  proper  time  for  payment,  and  the 
proper  time  for  notice  of  dishonour,  was  the  time  fixed  by  the 
law  of  the  country  where  payment  was  to  have  been  made; 
and  that  inasmuch  as  the  presentation,  protest,  and  notice  of 
dishonour  had  all  been  in  strict  conformity  with  the  law  of 
France,  though  eleven  months  after  the  date  named  in  the  bill, 
the  plaintiff  and  his  indorsees  had  done  all  that  was  required  of 
them,  and  the  defendants  were  liable  upon  their  contract  as 
indorsers.  The  effect  of  45  &  46  Vict.  c.  61,  s.  72,  on  this 
point,  is  to  determine  the  duties  of  the  holder  as  to  present- 
ment, protest,  and  notice  of  dishonour,  to  the  law  of  the  place 
where  the  act  is  or  ought  to  be  done  or  where  the  bill  is  dis- 
honoured. The  whole  section  may  be  usefully  presented  here, 
and  is  as  follows : 


Pabt  III. 
Acts. 

Cap.  VIII. 

Contract  — 
Incident*. 


S.  72.  When  a  bill  drawn  in  one  country  is  negotiated,  accepted,  or 
payable  in  another,  the  rights,  duties,  and  liabilities  of  the  parties 
thereto  are  determined  as  follows : 

(i)  The  vahdity  of  a  bill  as  regards  requisites  in  form  is  determined 
by  the  law  of  the  place  of  issue ;  and  the  validity  as  regards 
requisites  in  form  of  the  supervening  contracts,  such  as 
acceptance,  or  indorsement,  or  acceptance  supra  protest,  is 
determined  by  the  law  of  the  place  where  such  contract  was 
made. 

Provided  that — 
(a)  Where  a  bill  is  issued  out  of  the  United  Kingdom,  it  is  not 

invalid  by  reason  only  that  it  is  not  stamped  in  accordance 

with  the  law  of  the  place  of  issue ; 
(&)  Where  a  bill,  issued  out  of  the  United  Eongdom,  conforms 

as  regards  requisites  in   form,  to  the  law  of  the  United 

Kingdom,  it  may,  for  the  purpose  of  enforcing  payment 


{a)  6  Moo.  P.  C.  314. 


(h)  9  Ex.  25. 
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thereof,  be  treated  as  valid  between  all  persons  who  nego- 
tiate, hold,  or  become  partners  to  it  in  the  United  Kingdom. 

(2)  Subject  to  the  provisions  of  this  Act,  the  interpretation  of  the 

drawing,  indorsement,  acceptance,  or  acceptance  supra  protest 
of  a  bill,  is  determined  by  the  law  of  the  place  where  such 
contract  is  made. 

Provided  that  where  an  inland  bill  is  indorsed  in  a  foreign 
country,  the  indorsement  shall  as  regards  the  payee  be 
interpreted  according  to  the  law  of  the  United  Kingdom. 

(3)  The  duties  of  the  holder  with  respect  to  presentment  for  accept- 

ance or  payment,  and  the  necessity  for  or  sufficiency  of  a  protest 
or  notice  of  dishonour,  or  otherwise,  are  determined  by  the 
law  of  the  place  where  the  act  is  done  or  the  bill  is  dishonoured. 

(4)  Where   a   bill   is  drawn   out  of  but  payable    in   the    United 

Kingdom,  and  the  sum  payable  is  not  expressed  in  the  cur- 
rency of  the  United  Kingdom,  the  amount  shaU,  in  the  absence 
of  some  express  stipulation,  be  calculated  according  to  the  rate 
of  exchange  for  sight  drafts  at  the  place  of  payment  on  the 
day  the  bill  is  payable. 

(5)  When  a  bill  is  drawn  in  one  country  and  is  payable  in  another, 

the  due  date  thereof  is  determined  according  to  the  law  of  thp 
place  where  it  is  payable. 


Acceptor 
of  bill- 
liability  of. 


The  nature  and  obligation  of  the  contract  of  the  drawer  and 
indorser,  aiid  the  amount  of  their  liability,  being  thus  deter- 
mined privid  facie  by  the  law  of  the  place  where  they  contracted, 
where  there  is  nothing  to  show  that  a  different  law  was 
intended,  and  by  the  law  of  the  place  where  the  bill  is  accepted 
and  payable,  in  all  matters  which  relate  to  performance  or  non- 
performance there  by  the  acceptor,  it  is  plain  that  the  acceptor's 
contract  must  be  measured  by  similar  principles.  No  case 
appears  to  have  been  discussed  in  which  the  acceptor  has 
accepted  in  one  country  a  bill  payable  in  another ;  but,  in 
analogy  with  the  cases  just  cited,  it  would  seem  that  a  distinc- 
tion ought  under  such  circumstances  to  be  drawn  between  his 
abstract  liability  to  pay  at  all  under  his  contract  on  the  one 
hand,  and  the  incidents,  mode,  and  conditions  of  payment  on 
the  other.  The  question,  whether  he  ever  became  bound, 
would  be  decided  by  the  law  of  the  place  where  he  entered  into 
the  assumed  obligation ;  the  question  what  he  became  bound 
to  do,  by  the  law  of  the  place  in  which  he  became  bound  to 
do  it.  The  obligation,  however,  of  the  acceptor  of  a  bill  of 
exchange  is'  not  in  every  sense  absolute.  It  is  virtually  a  con- 
tract to  pay  to  the  payee  or  his  order,  if  he  makes  one,  that  is, 
to  pay  to  an  indorsee,  if  an  indorsement  is  regularly  made. 
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The  question  then  arises,  what  is  a  regular  and  sufficient  indorse-    pa.bt  iu. 
ment  ?     In  other  words,  when  the  acceptor  (in  his  implied       ^^* 
•contract)  used  the  expression  "  indorsement,"  what  description  of  Cap.  viii. 
indorsement  was  meant  ?  Cimtraot— 

The  modem  cases  on  this  question  may  be  conveniently  sum-    incidents, 
marised,  before  entering  on  their  discussion,  in  the  following 
form : — 

The  acceptor  in  England  of  a  bill  drawn  and  payable  in 
England  contracts  to  pay  on  any  indorsement  valid  by  English 
law.(a) 

So  does  the  acceptor  in  England  of  a  bill  drawn  in  France 
payable  in  England,  when  there  is  evidence  on  the  face  of  the 
bill  that  it  was  intended,  so  far  as  regarded  the  acceptor,  to  be 
an  English  bill  for  all  purposes.(2)) 

But  it  has  been  held  otherwise,  and  that  the  law  of  the 
place  of  indorsement  (France)  must  be  satisfied,  when  the  bill 
was  drawn  in  France,  and  there  was  no  such  indication  of 
intention.(c) 

The  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  72, 
has  now  enacted  that  the  validity  as  regards  form  of  the  con- 
tracts of  acceptance  and  indorsement  is  determined  by  the  law 
of  the  place  where  the  contract  is  made.  But  where  a  bill 
issued  abroad  conforms  in  form  to  English  law,  it  may  be  treated 
as  valid  between  all  persons  who  negotiate,  hold,  or  become 
parties  to  it  in  the  United  Kingdom. 

In  Trvmbey  v.  Vignier  (d)  a  promissory  note  was  drawn  and  Indorsement 
indorsed  in  blank  in  France,  and  the  action  was  brought  by  the  what  i^to 
indorsee  against  the  maker,  who  stands,  of  course,  in  the  same  be  tested. 
position  as  the  acceptor  of  a  bill  of  exchange.     By  the  French 
law,  as  the  Court  understood  it  on  the  evidence  submitted  to 
them,  an  indorsement  in  blank  was  not  sufficient  to  entitle  the 
plaiatiff  to  sue  in  his  own  name,  and  it  was  held  accordingly 
that  he  could  not  do  so  here.     In  other  words,  the  contract  of 
the  maker  of  the  note  was  to  pay  to  the  payee ;  or  if  an  in- 
dorsement was  made  according  to  the  law  of  France,  then,  and 
then  only,  to  the  indorsee.     The  question  of  the  right  of  an  indorsement 
indorsee,  under  an  indorsement  iru)t  made  according  to  the  law  —sufficiency 
of  France,  to  sue  in  his  own  name,  was  therefore  not  one  of 
procedure  or  remedy  at  all,  but  touched  the  very  essence  of 

(a)  Lehel  v.  Tucker,  L.  R.  3  Q.  B.  77.  Of  this  case  Romer,  L.  J.,  said  in  Alcorh 
V.  Smith  (1892),  I  Ch.  238,  that  "  it  has  been  made  law,  if  it  was  not  so  before,  by 
the  proviso  in  s.  72,  subs.  (2)  of  the  Bills  of  Exchange  Act,  1882." 

(h)  tSmullpage^ »  Case^  30  Ch.  D.  598. 


{c)  Bradlaugh  v.  De  Rin,  L.  R.  3  C.  P.  538  ;  5  C.  P.  473  {ned  qu,). 
id)  I  Bing.  N.  C.  151. 
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pabt  iir.    the  maker's  contract ;  and  was  governed  by  the  law  of  France, 

tf^'       where  that  contract,  expressing  no  intention  to  adopt  the  pro- 

Cap.  VIII.    visions  of  any  other  law,  was  made.     It  will  be  observed  that 

Cvntraet—    ^^  ^^^®  ^^®  ^^®  ^^^^  ^^  drawn  as  well  as  accepted  in  France ; 

ineidenu.  SO  that  the  quostion  whether  the  acceptor's  liability  to-^pay  on 
indorsement  will  be  determined  by  the  law  of  the  place  of 
acceptance  as  such,  is  left  undecided  by  it.  The  case  t)f  Lebd 
V.  Tvcker  (a)  was  the  exact  converse.  There  the  bill  was  drawn, 
accepted,  and  payable  in  England,  the  blank  indorsement  only 
being  made  in  France,  and  being  ineffectual  by  French  law  to 
transfer  the  right  of  action,  according  to  the  same  view  of  that 
law  as  that  taken  in  Trirrvbey  v.  Vigni€r.(Jb)  It  was  held,  in 
strict  accordance  with  the  principle  of  the  former  case,  that  the 
contract  of  the  acceptor  was  to  pay  to  an  order  valid  by  the 
law  of  England  (the  place  where  the  bill  was  drawn  and 
accepted)  ;  and  that  the  imperfection  of  the  indorsement  accord- 
ing to  the  law  of  France,  where  it  was  made,  was  no  answer  to 
an  action  by  the  indorsee  against  the  acceptor.  The  ratw 
deddeiidi  of  the  judgment  is  given  by  Lush,  J.,  as  follows : 
'  The  defence  is,  that  the  indorsement  was  made  in  France,  and 
is  not  conformable  to  the  law  of  France,  which  requires  that 
the  indorsement  should  bear  a  date,  and  express  the  considera- 
tion for  the  indorsement  and  the  name  of  the  indorsee.  The 
question  is,  is  that  any  answer  to  an  action  against  the  acceptor 
of  an  English  bill  ?  .  .  .  .  The  contract  on  which  the  present 

defendant,  the  acceptor,  is  sued  was  made  in  England 

His  contract,  if  expanded  in  words,  is,  '  I  undertake,  at  the 
maturity  of  the  bill,  to  pay  to  the  person  who  shall  be  the 
holder  under  an  indorsement  from  you,  the  payee,  made  accord- 
ing to  the  law  merchant/  How  can  thiat  contract  of  the 
acceptor  be  varied  by  the  circumstance  that  the  indorsement 
is  made  in  a  country  where  the  law  is  different  from  the  law 
of  England  ?  The  bill  retains  its  original  character ;  it  remains 
an  inland  bill  up  to  the  time  of  its  maturity,  and  is  negotiable 
according  to  English  law ;  and  by  the  English  law  a  simple 
indorsement  in  blank  transfers  the  right  to  sue  to  the  holder. 
.  .  .  The  judgment  in  Trirnhey  v.  Vignier  proceeded  on  the 
ground  that  the  contract,  that  is,  the  contract  of  the  maker  of 
the  note,  having  been  made  in  France,  must  be  governed  by 
the  law  of  France.  So  here,  the  contract  of  the  acceptor,  having 
been  made  in  England,  must  be  governed  by  the  EngUsh  law. 

(a)  L.  R.  3  Q.  B.  77. 

(h)  I  Bing.  N.  C.  151.  But,  according  to  Ck>ckburn,  C.  J.,  in  Bra4laugh  v.  De 
Rinj  L.  R.  5  C.  P.  473, 475,  the  French  law  was  misunderstood  by  the  Court  in  that 
case. 
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It  would  be  anomalous  to  say  that  a  contract  made  in  this  pabt  iil 
country  could  be  aflTected  by  the  circulation  and  negotiation  in  t^' 
a  foreign  country  of  the  instrument  by  which  the  contract  is  Cap.  vili. 
constituted.  The  original  contract  cannot  be  varied  by  the  c^juraet— 
law  of  any  foreign  country  through  which  the  instrument  incident, 
passes."(a) 

The  above  reasoning  would  in  itself  appear  conclusively  to  indorsement 
show  that  the  law  of  the  place  of  acceptance,  in  that  right  alone,  uTlod.  ^ 
must  determine  the  validity  of  any  indorsement  of  a  bill ;  but 
the  subsequent  case  of  Bradlaugh  v.  De  Bin  (b)  had  the  effect 
of  leaving  the  question  in  a  most  unsatisfactory  condition.  In 
the  two  cases  which  have  just  been  considered,  the  place  of 
drawing  and  acceptance  was  the  same,  being  in  the  first  France, 
and  in  the  second  England.  In  Bradlaiigh  v.  De  Bin  the  bill 
was  drawn  in  France  and  accepted  in  England.  The  holder 
sued  upon  an  indorsement  made  in  blank  in  France,  alleged  to 
be  imperfect  according  to  the  same  view  of  French  law  which 
the  preceding  cases  involved ;  and  the  question  was  thus  directly 
raised,  whether  the  law  of  the  place  of  acceptance  alone  Wius 
entitled  to  decide  the  validity  of  the  transfer.  The  Court  was 
divided,  Bovill,  C J.,  and  WUles,  J.,  holding  that  it  was  not ; 
and  that  inasmuch  as  the  bill  was  drawn  and  indorsed  in  France, 
and  the  indorsement  was  insufficient  by  the  French  law  (accord- 
ing to  then-  view  of  it)  to  transfer  the  drawer's  right  of  action 
as  between  the  drawer  (who  was  the  indorser)  arid  the  indorsee,  it 
was  also  insufficient  to  give  the  indorsee  any  right  of  acti<Mi 
against  the  English  acceptor.  It  Was  not  noticed  by  the  majority 
of  the  Court  that  this  reasoning,  if  valid  at  all,  was  applicable 
with  almost  equal  force  to  the  circumstances  of  Zebel  v.  Tucker J^ 
Montague  Smith,  J.,  on  the  other  hand,  held  that,  as  agiCinst 
the  English  acceptor,  the  French  indorsement,  though  imperfect 
by  French  law,  was  sufficient ;  adopting  in  full  the  principle 
laid  down  in  Lebel  v.  Tucker,  that  the  contract  of  ajj  English 
.  acceptor  in  England  was  to  pay  to  any  order  or  mdorsement 
of  the  payee  which  was  valid  by  the  mercantile  law  of  England. 
The  Court  being  thus  divided,  the  case  was  carried  to  appeal, 
where  it  went  off  upon  a  different  ground,  leaving  the  question 
now  imder  considepation  untouched.  It  had  been  assumed'  in 
all  the  preceding  cases(rf)  that  the  French  law  did  in  fact 
absolutely  disentitle  the  holder  of  a  bill  of  exchange,  under  a 

{a)  L.  R.  3  Q.  B.  77,  at  p.  84. 

{b)  L.  R.  3  C.  P.  538 ;  S.  C.  on  appeal,  L.  R.  5  C.  P.  473. 
{o)  L.  R.  3  Q.  B.  77. 

(d)  THmhey  v.  Viffnier,  i  Bing.  N.  C.  151  ;  Lebel  v.  Tucker,  L.  R.  3  Q.  B.  77 ; 
Bradlaugh  v.  De  Rin,  L.  R.  3  C.  P.  538. 


442  FOREIGN  AND  DOMESTIC  LAW. 

Part  III.  blank  indorsement  made  in  France,  from  suing  in  his  own  name* 
tf^'  and  arts.  137  and  138  of  the  Code  dii  Commerce  had  been 
Cap.  VIII.  relied  on.  The  Court  of  Exchequer  Chamber,  however,  were 
Contract—  Unanimously  of  opinion  that  this  construction  of  the  French 
ineident^.  law  was  wrong,  and  that  it  had  not  been  shown,  therefore,  that 
the  blank  indorsement  sued  on  in  Bradlaugh  v.  De  Bin  was 
insufficient  to  pass  the  right  of  action  even  by  the  law  of  the 
place  where  it  was  made.  It  was  conceded  that  such  an  in- 
dorsement effected  a  procuration,  and  Cockbum,  C.J.,  after 
examining  the  French  authorities,(a)  pointed  out  that  such 
a  procuration  entitled  the  indorsee  to  sue  in  his  own  name, 
subject  only  to  the  contingency  that  any  defence  might  be 
used  against  him  which  could  have  been  maintained  against 
the  indorser.  The  decision  of  the  majority  of  the  Court  below 
was  consequently  reversed,  but  no  confirmation  was  thereby 
given  to  the  opinion  of  Montague  Smith,  J.,  on. the  question  of 
the  conflict  of  law;,  and  the  judgments  given,  indeed,  seem 
studiously  to  have  avoided  any  intimation  of  the  views  taken 
by  the  judges  upon  it.  All  that  was  decided  was  that  the 
indorsement  was  sufficient  to  give  the  indorsee  a  right  of  action 
even  by  French  law,  and  that  it  was  therefore  unnecessary 
to  say  whether  he  would  have  been  allowed  to  sue  here  if 
that  had  not  been  the  case. 

It  cannot  be  said  that  the  judgment  of  Pearson,  J.,  in  Small' 
pages  Case  (b)  left  this  vexed  question  definitely  decided.  The 
bill  of  exchange  which  was  the  subject  of  litigation  was  in- 
dorsed in  France,  being  drawn  in  France  in  English  form, 
accepted  in  and  payable  in  England.  The  indorsement  was 
insufficient  by  French  law,  but  it  was  held  that  the  indorsee 
was  entitled  on  the  ground  that  the  bill  ''  was  intended  to  be 
an  English  bill  of  exchange  for  all  purposes,  at  all  events  as 
regards  the  acceptors."  The  judgment  rested  on  the  facts, 
showing  that  the  bill  spoke  of  English  current  money,  and 
was  in  English  form  (though  translated  into  French).  It  can 
scarcely,  therefore,  be  regarded  as  an  express  authority  for 
the  bare  proposition  that  the  form  of  the  indorsement  depends 
upon  the  law  of  the  place  of  acceptance  or  payment.  It  did  in 
that  particular  case,  because  the  judge  thought  the  facts  showed 
that  the  acceptor  so  intended.  Whether  in  every  case  an 
acceptor  ought  not  to  be  presumed  so  to  intend  is  still  in  a 
sense  an  open  question,  Lebel  v.  Tucker, {e)  in  addition  to  Sviall- 

(a)  Code  du    Commerce,   arte.   137,    138  ;    Paillet,  Manuel  de  Droit  Frau^ais, 
ii.  1 140,  nn.  3-6  ;  B^darride,  Lettre  de  Change,  i.  p.  430,  §§  321-22. 
(6)  30  Ch.  D.  598.  (r)  L.  li.  3  Q.  B.  77. 
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Ckmtraet— 
Incident^. 


p(ige*8  Case,  being  a  strong  authority  on  th^  one  hand ;  and  the  Part  hi. 
decision  of  the  majority  of  the  Court  of  Common  Pleas  in  ^^' 
Bradlauffh  v.  De  Bin,(a)  Montague  Smith,  J.  {dissentiente),  on  Cap.  VIII. 
the  other.  The  judgment  of  Willes,  J.,  in  the  latter  case  pro- 
ceeded on  the  ground,  as  has  been  said^  that  an  indorsement 
imperfect  by  the  law  of  the  place  where  it  is  made  is  inopera- 
tive as  between  the  indorser  and  indorsee,  and  therefore  cannot 
transfer  to  the  latter  the  right  of  the  indorser  to  sue  the 
acceptor.  This  argument  was,  however,  expressly  noticed  and 
dismissed  as  immaterial  in  Lebd  v.  TuckeT,(h)  when  the  real 
question  was,  it  is  submitted,  correctly  pointed  out.  What  did 
the  acceptor  contract  to  do  ?  to  pay  on  an  indorsement  good 
according  to  the  law  of  England,  or  only  on  an  indorsement 
good  by  that  law  and  also  by  the  law  of  the  particular  coimtry 
where  the  bill  happened  to  be  when  the  indorsement  was 
made?  It  seems  reasonable  to  suppose,  in  accordance  with 
the  reasoning  of  Lush,  J.,  cited  above,(c)  that  no  other  law  but 
that  of  England  could  have  been  in  his  contemplation.  He 
had  no  reason,  apparently,  to  assume  that  the  bill  would  be 
indorsed  in  France;  and  it  might  just  as  well  have  been 
carried  before  indorsement  to  Vienna  or  St.  Petersburg,  in 
which  case  the  Austrian  or  Russian  law  would  have  similarly 
claimed  to  regulate  the  validity  of  the  transfer.  With  the 
rights  of  the  indorser  and  indorsee  inter  se  the  acceptor  has 
nothing  to  do;  and  it  is  clear  that  no  drawer,  who  has 
indorsed  and  parted  with  his  acceptance  for  valuable  con- 
sideration and  in  conformity  with  the  English  law,  would  be 
entitled  to  sue  him  upon  it.  The  other  argument  used, 
that  the  bill  in  Bradlaugh  v.  De  Bin  was  French  in  its  incep- 
tion, and  regarded  as  foreign  by  the  English  law  for  the 
purpose  of  protest,  is  in  reality  opposed  to  the  principle  it  was 
cited  to  establish.  A  bill  drawn  abroad  is  regarded  as  foreign 
for  the  purpose  of  protest  only  to  this  extent,  that  without 
formal  protest  as  a  foreign  bill  no  action  can  be  maintained 
against  the  drawer.  That  is,  the  drawer  s  liability  is  measured 
by  the  law  of  the  place  where  he  enters  into  his  contract ;  and 
upon  the  same  principle,  so  should  be  the  liability  of  the 
acceptor.(d) 

The  case  of  Alcock  v.  Smith  (e)  should  be  referred  to  here,  inas- 

(a)  L.  R.  3  C.  P.  538.    The  question  is,  of  course,  concluded  for  English  lawyers 
by  8.  72  of  the  Bills  of  Exchange  Act,  1882  (45  &  46  Viet.  c.  61). 

(b)  L.  R.  3  Q.  6.  at  p.  83.  {c)  A/tte^  p.  440. 
(d)  See  now  the  provisions  of  the  Bills  of  Exchange  Act,  1882  (45  k  46  Vict. 

c.  61),  s.  72,  summarised  ante^  p.  437. 

(c)  Alcock  V,  StNith  (1892),  I  Ch.  238.    See  anfe^  on  assignment  of  movables, 
p.  258. 
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Fast  III.    much  as  Kay,  L.J.,  there  summarises  the  effect  of  the  cases  just 
_^*       discussed.     The  judgment,  however,  proceeded  not  on  the  form 

Cap.  vm.   or  effect  of  the  indorsement  of  the  bill  in  that  case,  but  on  the 

CantrtLct—    effect  of  a  judicial  sale  of  the  bill  under  regular  proceedings  in 

Incident,    a  foreign  country. 
Assignability       Closely  analogous  to  the  question  of  the  indorsement  abroad 
of  promissory  of  biUs  of  exchange  is  that  of  the  transfer  by  indorsement  or 

11016*1. 

assignment  of  promissory  notes.  Promissory  notes  made  pay- 
able to  bearer  pass  from  hand  to  hand  in  England  under  a 
statutory^  provision  (3  &  4  Anne,  c.  9),  and  the  contract  of  the 
maker,  according  to  English  law,  is  thus  to  pay  to  the  bearer; 
t.r.,  the  assignee  by  mere  delivery  of  the  original  payee.  On 
the  principle  of  Lebel  v.  Tiicker  (a)  it  would  therefore  seem  that 
the  law  of  the  place  where  the  delivery  is  made  is  immaterial, 
and  that  the  bearer  has  an  equal  right  to  sue  in  England 
though  the  transfer  to  him  was  by  that  law  ineffectual:  And 
accordingly  in  De  la  ChaumMe  v.  The  Bank  of  England  Q>)  it 
was  held  that  a  promissory  note  made  in  England  payable  to 
bearer  was  transferable  by  mere  delivery  in  France.  It  wte 
not,  however,  shown  or  found  in  that  case  that  the  law  of 
Friance  required  more  than  delivery,  though  it  was  apparently 
assumed  that  it  did  so.  And  it  may  be  also  remarked  that,  in 
Byles  on  Bills,  this  case  is  cited  for  the  limited  proposition 
that  notes  or  bills  payable  to  bearer,  made  and  payable  in 
England,  are  transferable  by  delivery  abroad,  although  by 
the  l&w  of  the  country  where  the  transfer  takes  place  mere 
delivery  is  inoperative  to  pass  the  right  of  action.(c)  It  is 
difficult,  however,  to  see  how  the  place  of  payment  is  materiaL 
A  note  made  in  England  derives  all  its  assignability  from  the 
English  law,  and  it  is  not  apparent  why  that  assignability 
should  be  limited  because  the  maker  stipulates  that  he  shall 
only  be  Called  upon  to  pay  in  a  different  Country.  The  manner 
and  mode  of  payment  are  no  doubt  measured  by  that  law,(rf) 
as  all  other  questions  connected  with  the  performance  of  the 
maker's  contract ;  but  his  original  liability  to  pay  the  bearer, 
to  whom  the  property  has  passed  by  proper  transfer,  has  no 
more  to  do  with  performance  than  his  liability  to  the  payee ; 
and  the  law  of  the  place  where  his  contract  is  made  has  as 
mxich  claim  to  govern  one  liability  as  the  other. 

It  may  be  remarked  that  it  was  held  on  more  than  one 

(a)  L.  R.  3  Q.  B.  77.     But  see  contrd,  Bradlaugh  v.  De  Rin,  L.  R.  3  C.  P.  538  ; 
S.  C.  L.  R.  5  C.  P.  473. 
{b)  2  B.  &  Ad.  385  ;  see  S.  C.  9  B.  &  G.  208. 

(e)  Byles  on  Bills,  9th  ed.  p.  401  ;  and  see  Gorgier  v.  Mieville^  3  B.  &  C.  45. 
(rf)  AnU,  p.  434. 
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occasion  that  the  English  statute  (3  &  4  Anne,  c.  9)  rendering     Part  hi. 
promissory  notes  transferable  applied  to  notes  made  without       ^^' 
the  jurisdiction.(a)     Those  decisions,   however,    were    simply    cap.  viii. 
given  upon  the  words  of  the  statute,  which  provided  that  "  all    contract— 
notes  "  should  be  negotiable  in  the  manner  specified ;  and  was    ineidentJt. 
interpreted  as  meaning  that,  within  the  jurisdiction,  all  not-es  Effect  of  3  k 
which  came  under  the  descriptive  words,  without  regard  to  the  4  Anne,  c.  9. 
place  of  their  making,  should  be  transferable  accordingly.     *'  It 
is  for  the  advantage  of  commerce,"  the  Court  said,  in  the  latter 
case,  "  that  foreign  as  well  as  inland  bills  should  be  negotiable.' 
No  question  of  international  law  is  necessarily  involved  in  this 
interpretation,  unless  it  had  been  shown,  which  it  was  not,  that 
the  law  of  the  country  where  the  note  was  made  absolutely 
prohibited  its  negotiability.     In  a  country  where  such  a  pro- 
hibition existed,  a  note  in  such  a  form   as   to   come  within 
the  provisions   of  the  statute  would  never  have  been  made 
at  all. 

It  has  been  seen  above,(&)  that  the  contract  of  the  acceptor  Agreement 
of  a  bill  is  to  be  governed  by  the  law  of  the  place  of  accept-  bii^^^^* 
ance,  following  the  primd  facie  rule  that  contracting  parties 
intend  their  liability  to  be  regulated  by  the  law  of  the  place 
where  it  is  created.  This  doctrine  has  been  extended  from  the 
contract  of  acceptance  to  the  mere  agreement  to  accept.  In 
Scott  V.  PUkington  (c)  the  action  was  brought  on  an  American 
judgment,  the  original  claim  in  America  being  against  the 
defendants  for  breach  of  a  contract  made  in  New  York  .  to 
honour  acceptances  of  third  parties,  from  whom  the  plaintiffs 
had  purchased  bills  drawn  on  the  faith  of  the  defendants' 
promise.  The  defendants  resided  in  England,  and  their  con- 
tract was  accordingly  to  accept  the  bills  there ;  but  the  Court 
of  Queen's  Bench  held  that  the  American  tribunal  had  rightly 
applied  the  law  of  New  York  to  their  liability,  and  that  it  was 
therefore  necessary  to  decide  how  far  a  foreign  judgment  may 
be  examined  for  a  mistake  in  English  or  private  international 
law.(^  "  The  question  at  issue,"  said  Cockburn,  C.J.,  "  has  no 
relation  to  the  manner  of  performing  the  contract,  or  to  the 

consequences  of  non-performance It  is  contended  that 

the  law  of  England,  as  that  of  the  place  of  performance,  ought 
to  prevail.  We  are  of  a  contrary  opinion,  it  appearing  to  us 
that  the  question  of  the  defendants'  liability  must  be  deter- 
mined by  the  lex  loci  contractus."     It  was  stated  in  the  course 

(a)  Bentley  v.  Norttumse^  Moo.  &  M.  66  ;  Milne  v.  Orahnm^  I  B.  &  C.  192.     See, 
however,  cantrA,  Carr  y«  Shaw^  cited  in  Bay  ley  on  Bills,  4th  ed.  22. 

(6)  AnUy  p.  433.  (c)  2  B.  &  B.  II.  •  (d)  Infrd^  Chap.  XI. 
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Pabt  III.    of  the  judgment  that,  if  the  promise  of  the  defendants  hajd 

^^'       been  given  in  England,  the  English  law  would  not  have  held 

Cap.  VIII.    them  liable  to  third  parties  who  should  purchase  bills  drawn 

CofUract—    ^^  them  for  acceptance  from  the  drawers ;  but  that  liability 

jneideiUH.    was  imposed  by  the  law  of  the  place  where  the  contract  was 

made,  and  it  was  held  that  the  American  Court  had  rightly 

applied  that  law. 

The  divergences  in  the  law  of  different  States  relating  to 
bills  of  exchange,  and  the  resulting  inconveniences,  gave  rise 
to  considerable  discussion  at  the  Bremen  and  Antwerp  Con- 
ferences (1876  and  1877)  ^f  ^^®  Association  for  the  Codifica- 
tion and  Reform  of  the  Law  of  Nations ;  and  it  may  be  of 
Code  of     «   interest  to  quote  the  code  of  rules  to   regulate   this  subject 
proposed        which  was  adopted  at  the  last  Conference,   as  given  in  the 
of  exchange.    Report  for  that  year  of  the  Association. 

Principles  for  an  International  Law  to  govern  Bills  of 

Exchange. 

1.  The  capacity  to  contract  by  means  of  a  bill  of  exchange 
shall  be  governed  by  the  capacity  to  enter  into  a  contract 
generally. 

2.  To  constitute  a  bill  of  exchange  it  shall  be  necessary  to 
insert  on  the  face  of  the  instrument  the  words  "  Bill  of  Ex- 
change" or  their  equivalent. 

3.  It  shall  not  be  obligatory  to  insert  on  the  face  of  the 
instrument,  or  on  any  indorsement,  the  words  "  value  received," 
nor  to  state  the  consideration. 

4.  Usances  shall  be  abolished. 

5.  The  validity  of  a  bill  of  exchange  shall  not  be  aiffected  by 
the  absence  or  insufficiency  of  a  stamp. 

6.  A  bill  of  exchange  shall  be  deemed  negotiable  to  order, 
unless  restricted  in  express  words  on  the  face  of  the  instrument 
or  on  an  indorsement. 

7.  The  making  of  a  bill  of  exchange  to  "  bearer  "  shall  riot 
be  allowed. 

8.  The  rule  of  law  of  distaniia  loci  shall  not  apply  to  bills  of 
exchange. 

9.  A  bill  of  exchange  shall  be  negotiable  by  blank  indorse- 
ment. 

10.  The  indorsement  of  an  ovBrdue  bill  of  exchange  which 
has  not  been  duly  protested  for  dishonour  for  non-payment 
shall  convey  to  the  holder  a  right  of  recourse  only  against  the 
acceptor  and  indorsers  subsequent  to  due  date.     Where  due 
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protest  has  been  made,  the  holder  shall  only  possess  the  rights 
of  the  indorser  to  him  against  the  acceptor,  drawer,  and  prior 
indorsers. 

1 1 .  The  acceptance  of  a  bill  of  exchange  must  be  in  writing 
on  the  face  of  the  bill  itself.  The  signature  of  the  drawee 
(without  additional  words  (a) )  shall  constitute  acceptance,  if 
written  on  the  face  of  the  bill. 

12.  The  drawee  may  accept  for  a  less  sum  than  the  amount 
of  the  bill. 

13.  In  case  of  dishonour  for  non-acceptance  or  for  condi- 
tional acceptance,  the  holder  shall  have  an  immediate  right  of 
action  against  the  drawer  and  the  indorsers  for  payment  of  the 
txmount  of  the  bill  and  expenses,  less  discount. 

1 4.  The  cancellation  of  a  written  acceptance  shall  be  of  no 
effect. 

15.  When  the  acceptor  shall  have  committed  an  act  of 
bankruptcy  before  due  date,  the  holder  shall  have  an  immediate 
right  of  action  against  the  drawer  and  indorsers  for  payment 
of  the  amount  of  the  bill  and  expenses,  less  discount. 

16.  No  days  of  grace  shall  be  allowed. 

17.  The  holder  of  a  bill  of  exchange  shall  not  be  bound,  in 
seeking  recourse,  by  the  order  of  succession  of  the  indorsements, 
nor  by  any  prior  election. 

18.  Protest,  or  noting  for  protest,  shall  be  necessary  to  pre- 
serve the  right  of  recourse  upon  a  bill  of  exchange  dishonoured 
for  non-acceptance  or  non-payment. 

19.  Immediate  notice  of  dishonour  shall  be  necessary  to- 
preserve  the  right  of  recourse  upon  a  bill  of  exchange. (&) 

20.  The  time  within  which  protest  must  be  made  shall  be 
extended  in  the  case  of  vis  major  during  the  time  of  the  cause 
of  interruption,  but  shall  not  in  any  event  exceed  a  short  period 
of  time  to  be  fixed  by  the  code. 

21.  No  annulling  clause  need  be  inserted  in  duplicates. 

22.  A  simultaneous  right  of  action  on  a  bill  of  exchange 
shall  be  allowed  against  all  or  any  one  or  more  of  the  parties 
to  the  bill. 

23.  The  surety  upon  the  bill  (donneur  cCaval)  shall  be 
primarily  liable  with  the  person  whose  surety  he  is. 

(fl)  See  Hindhaugh  v.  Blakey^  L.  R.  3  C.  P.  D.  136,  to  meet  which  decision  the 
Htatute  41  &  42  Vict.  c.  13,  was  introduced  ;  re-enacted  by  b.  17  of  the  Bills  of 
Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  making  signature  a  sufficient  acceptance. 

(h)  Substituted  at  the  Frankfort  Conference  in  1878  for  "  Default  of  notice  of 
dishonour  for  non-acceptance  or  non-payment  shall  not  entail  upon  the  holder  or 
other  parties  to  a  bill  of  exchange  the  loss  of  their  right  of  recourse  for  the  amount 
of  the  bill,  but  the  defaulting  party  shall  nevertheless  be  liable  for  any  damage 
occasioned  by  such  default.'* 
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Past  III.         24.  The  capacity  of  a  foreigner  to  contract  by  means  of  a 

'       bill  of  exchange  shall  be  governed  by  the  law  of  his  country; 

Cap.  VIII.  i)ut  a  foreigner  who  enters  into  a  contract  of  exchange,  being  in- 
Contraet—    Capable  of  binding  himself  by  such  a  contract  in  his  own  country, 
Incidents,    shall  be  bound,  if  he  is  capable  of  binding  himself  by  such  a 
contract  under  the  law  of  the  country  in  which  he  contracts. 

25.  In  the  foregoing  articles  the  term  "bill  of  exchange" 
shall  include  "  promissory  note/'  where  such  interpretation  is 
applicable  ;  but  "  promissory  note ''  shall  not  apply  to  coupons, 
bankers'  cheques,  and  other  similar  instruments  in  those 
countries  where  such  instruments  are  classed  as  promissory  notes. 

I. 

Authority  of       Agency. — It  has  been  seen  that  the  obligation  of  a  contract, 
Agent.  throughout  the  incidents  of  its  development,  but  excluding  all 

questions  which  relate  to  performance,  depends  upon  the  law 
to  which  the  contracting  parties  intended  to  submit  themselves 
for  the  purposes  of  their  contract ;  and  that  this  law  will  be, 
in  the  majority  of  cases,  the  law  of  the  place  where  the  contract 
was  made.  When,  however,  a  man  contracts  by  his  agent  in 
a  foreign  country,  the  question  of  the  extent  of  that  agent  s 
authority,  and  of  the  liability  of  the  principal  on  his  agree- 
ments, presents  itself  as  a  distinct  part  of  the  obligation 
between  the  principal  and  the  person  with  whom  he  has  con- 
tracted. The  cases  have  been  already  considered  which  relate 
to  the  authority  of  a  master  of  a  ship  in  a  foreign  port  to 
pledge  the  credit  or  property  of  the  owners  of  ship  or  cargo,(a) 
or  to  dispose  of  either  by  sale.  It  was  shown,  however,  that 
the  rules  by  which  the  agency  of  a  ship-master  are  governed 
are  in  themselves  peculiar,  and  not  necessarily  applicable  to 
the  case  of  an  agent  who  stands  in  no  such  exceptional  posi- 
Contract  by  tion.  The  Ordinary  rule  of  course  is,  that  the  man  who  con- 
iigent  abroad,  i^syota  in  a  foreign  place  by  an  agent  does  so  in  point  of  law  by 
himself:  *'  Qui  facit  per  alium  facit  per  se."  **  If  I,  residing  in 
•  England,"  said  Lord  Lyndhurst,  "  send  down  my  agent  to 
Scotland,  and  he  makes  contracts  for  me  there,  it  is  the  same 
as  if  I  myself  went  there  and  made  them."(^)  And  on  this 
principle  it  would  seem  that  if  once  you  clothe  a  man  with 
general  authority  to  represent  himself  as  your  agent!  in  a  foreign 
country,  those  who  contract  with  him  there  may  fairly  presume 
that  he  is  your  agent  in  the  sense  in  which  their  local  law 
interprets  the  term.     In  the  absence  of  anything  to  indicate  a 

(a)  Ante^^p.  415-417  ;  Zloyd  v.  Ouibert^  L.  K.  i  Q.  B.  115. 
{b)  Pattisan  v.  Mills,  I  Dow  &  CI.  342,  363. 
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contrary  intention,  they  may  be  also  taken  to  have  supposed    Pabt  hi. 
that  the  contract  with  you  as  principal,  as  well  as  the  relation       ^^' 
between  principal  and  agent,  would  be  governed  by  that  law.    Cap.  viii. 
When  the  agent  is  the  master  of  a  ship,  the  fact  that  she  flies     .,  ^^^  ,^_ 
a  foreign  flag  is,  on  the  principle  of  Lloyd  v.  Chiihert,{a)  sufficient     inridentH. 
to  indicate  an  exceptional  intention  that  the  obligation  of  the 
contract  shall  not  be  governed  by  the  local  law.     In  such  cases, 
as  before  explained,  the  law  of  the  flag  is  taken  to  be  that  to 
which  both  parties  have  submitted  themselves  for  the  purposes 
of  their  contract;  but   in  the    cases  of  ordinary  mercantile 
agency  there  is  nothing  to  indicate  a  similar  intention.     It 
may  be  added  here,  that  in  the  case  of  bottomry  bonds  at 
least,  it  is  assumed  to  have  been  the  intention  of  the  parties 
that  not  only  the  obligation  and  incidents,  but  the  formalities 
of  the  contract,  should  be  governed  by  English  law.(&)     The 
author  last  cited  protests  against  the  attempt  to  control  such 
cases  as  those  of  foreign  bottomry  bonds  by  any  principles  of 
private  international  law.     English  maritime  law,  according  to  English 
his  view,  is  not  a  municipal  law  at  all,  and  is  therefore  not  j^^*""^ 
included  in  a  subject  which  treats  of  the  conflict  of  municipal 
laws  alone;  though    it    is    admitted    that    Story  expresses  a 
practical  dissent  from  this  view.     It  is  difficult,  indeed,  to  see 
how  it  is  consistent  with  any  logical  classification  of  law  what- 
ever.    Municipal  law  is  properly  all  law,  written  or  unwritten, 
enacted  or  adopted  by  a  sovereign  State  for  the  use  of  its  own 
Courts,  or  developed  by  those  Courts  from  such  enactments 
and  adoptions.     Private    international  law  is  the  system    or 
collection  of  principles  on  which  the  Courts  of  any  particular 
State  act,  when  one  or  more  foreign  municipal  laws  claim  to 
compete  with  the  mimicipal  law  of  their  own  Government,  and 
when  it  is  doubtful  how  far  the  domestic  municipal  law  which 
those    Courts  are  primarily  bound  to  obey  was  intended  to 
apply  to  the  particular  circumstaxices,  subject-matter,  or  per- 
sons of  the  litigation.     Theoretically  speaking,  this  system  or 
collection  of  principles  is  the  same,  or  should  be  the  same,  in 
the  courts  of  all  civilised  States ;  and,  so  far  as  uniformity  is 
attained  or  attainable,  the  subject  of  private  international  law 
approaches  to  the  dignity  of  a  science.     According  to  this  view, 
all  principles  of  law  must  be  either  municipal  or  international, 
and  English  maritime  law  appears  plainly  to  be  a  compound 

(a)  L.  R.  I  Q.  B.  115  ;  ant^,  p.  405 ;  7%<?  Otmanli,  7  Notes  of  Cases,  322,  335  ; 
77w  North  i^r,  29  L.  J.  Ad.  73,  76 ;  The  NeUon,  I  Hagg.  Ad.  169 ;  see  Brodie's 
note  to  Stair's  Inst.  ii.  955,  cited  Story,  Conflict  of  Laws,  §  286  b. 

(h)  Maclachlan  on  Shipping,  p.  166. 

2  F 
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Part  III.    of  both ;  differing  not  at  all,  in  this  particular,  from  English 

tZIT        mercantile  law  and  many  other  branches  of  jurisprudence.     It 

Cap.  VIII.    is  owing  to  the  nature  of  its  subject-matter  that  so  much  of 

Cotururt—    the  municipal  law  contained  in  it  has  been  borrowed  from 

iHcid^nu.    foreign  sources ;  and  that  a  conflict  of  municipal  laws,  to  be 

solved  by  the  principles  of  private  international  law,  so  often 

arises  in  its  administration.     The  attempt,  however,  to  treat 

English  maritime  law  as  something  anomalous  and  distinct  in 

itself  (a)  appears  illogical  and  unnecessary. 

With  regard  to  the  question  of  foreign  agents,  an  exception 
has  been  grafted  by  the  English  mercantile  law  on  the  ordinary 
law  of  agency,  which  it  will  be  as  well  to  notice  in  this  place. 
The  rule  that  an  undisclosed  principal  is  liable  on  the  con- 
tracts which  are  entered  into  by  his  agent  on  his  behalf, 
Engiihh  agent  has  been  held  not  to  be  applicable  to  the  case  of  a  foreign 
merchant  Constituent  contracting  by  an  English  commission  merchant 
regarded  as  in  this  country.  "  It  is  well  known  in  ordinary  cases,  where 
pnnciiMi .  ^  merchant  resident  abroad  buys  goods  here  through  an  agent, 
that  the  seller  contracts  with  the  agent,  and  there  is  no  con- 
tract or  privity  between  him  and  the  foreign  principal."(J) 
The  nature  of  this  exception  is  better  explained  in  Armstrong 
V.  Stokes,(c)  where  it  is  said  by  Blackburn,  J.,  delivering  the 
judgment  of  the  Court :  "  The  great  inconvenience  that  would 
result  if  there  were  privity  of  contract  established  between  the 
foreign  constituents  of  a  commission  merchant  and  the  home 
suppliers  of  the  goods  has  led  to  a  course  of  business,  in  con- 
sequence of  which  it  has  been  long  settled  that  a  foreign 
constituent  does  not  give  the  commission  merchant  authority 
to  pledge  his  credit  to  those  from  whom  the  commissioner  buys 
them  by  his  order  and  on  his  account.  It  is  true  that  this 
was  originally  (and  in  strictness  is  perhaps  still)  a  question  of 
fact ;  but  the  inconvenience  of  holding  that  privity  of  contract 
was  established  between  a  Liverpool  merchant  and  the  grower 
of  every  bale  of  cotton  which  is  forwarded  to  him  in  consequence 
of  his  order  given  to  a  commission  merchant  at  New  Orleans, 
or  between  a  New  York  merchant  and  the  supplier  of  every 
bale  of  goods  purchased  in  consequence  of  an  order  to  a 
London  commission  merchant,  is  so  obvious  and  so  well 
known,  that  we  are  justified  in  treating  it  as  a  matter  of  law,  and 
saying  that,  in  the  absence  of  evidence  of  an  express  authority  to 

(a)  Maclachlan  on  Shipping,  pp.  166-168  ;  see  on  this  question,  Lloyd  v,  Ouiberf. 
L.  R.  I  Q.  B.  125  ;  Th€  Segredo^  i  Eccl.  &  Ad.  45  ;  The  Hamburg,  33  L.  J.  Ad,  116  ; 
The  Patriay  L.  R.  3  A.  &  E.  461. 

{h)  Smyth  V.  Anderson^  i8  L.  J.  C.  P.  109  ;  7  C.  B.  33. 

(c)  L.  R.  7  Q.  B.  598,  605. 
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that  effect,  the  commission  agent  cannot  pledge  his  foreign    part  hi. 
constituent's  credit."     Both  these  cases  were  recognised  and        ^^ 
adopted  in  HiUton  v.  Bullock,{a)  and  in  the  Exchequer  Chamber,    Cap.  vtii. 
Keating,  J.,  intimated  that  the  question  was  not  wholly  one  of   contract— 
fact,  inasmuch  as  the  presumption  of  law  was  against  holding    incident*. 
that  an  English  agent  had  authority  so  to  bind  his  foreign 
principal.     These  cases  would,    no  doubt,   be  followed,  even 
though  the  law  of  the  coimtry  where  the  foreign  principal  was 
domiciled,  or  from  which  he  sent  authority  to   the  English 
agent,  imposed  upon  him  the  liability  which  the  English  law 
does  not.     Except  in  the  event  of  such  an  additional  element 
for  consideration  being  introduced,  the  principle  on  which  they 
rest  does  not  strictly  belong  to  the  domain  of  private  inter- 
national law. 

(3)  PeTformance  of  the  Contract — The  performance  of  a  con-  Performance 
tract,  when  a  special  place  for  performing  it  is  expressly  or  ^^^^^^^ 
impliedly  agreed  upon,  is  regulated  as  to  mode,  time,  axid  soiutianu. 
conditions  by  the  law  of  that  place.(&)  This  is,  of  course,  in 
accordance  with  the  intention  of  the  parties ;  for  to  whatever 
law  they  may  be  presumed  to  have  submitted  themselves  as 
far  as  the  formalities  of  the  contract  are  concemed,(c)  or  the 
unforeseen  incidents  which  may  arise  out  of  the  obligation,(^) 
it  can  hardly  be  doubted  that  those  who  contract  that  a  thing 
shall  be  done  in  a  particular  place  intend  it  to  be  done  in  the 
manner  prescribed  by  the  law  of  that  place,  and  no  other. 
And  so  the  nature  and  extent  of  a  power  of  authority,  intended 
to  be  acted  upon  in  a  country  other  than  the  place  of  execution, 
are  determined  by  the  law  of  the  country  where  the  authority 
is  acted  upon,  and  the  agent  must  carry  it  out  according  to 
that  law.(e)  But  as  the  intention  of  the  parties  is  the  true 
test,  there  may  be  exceptions  even  to  this  general  rule.  "  Even 
with  respect  to  any  performance  that  is  to  take  place  abroad, 
the  parties  may  still  have  desired  that  their  liabilities  and 
obligations  shall  be  governed  by  English  law."(/) 

Where  no  place  of  performance  is  agreed  upon,  expressly  or 
by  implication,  the  intention  is  presumed  to  be  that  the  con- 
tract shall  be  performed  where  it  was  entered  into,  and  where 
the  promisor  assumed  his  liability.(//)     Thus  we  have  seen,  in 

(fl)  L.  R.  8  Q.  B.  331  ;  S.  C.  L.  R.  9  Q.  B.  572. 

(b)  Per  Tindal,  C.  J.,  in  Trimhey  v.  Vignier^  4  M.  &  S.  695,  704. 

(c)  Ante^  p.  371.  (d)  Ante^  p.  401,  sq. 

(e)  Chatenay  v.  Brazilian  Suhm.  Tel,  Co,  (1891),  I  Q.  B.  79;  60  L.  J.  Q.  B.  295  ; 
Mildred  v.  Maspom  y  Herinano^  9  Q.  B.  D.  530  ;  8  App.  Ca.  974. 

(/)  Jacoh$  V.  Credit  Lyonnais^  12  Q.  B.  D.  589. 

Ig)  Don  V.  lAppntaTi^  5  CI.  &  F.  i,  12,  per  Lord  Brougham.  It  appears  from  this 
cn.se  that  the  Scotch  law  under  similar  circumstances  considers  the  place  of  intended 
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Part  III.    the  case  of  a  bill  of  exchange,  that  the  contract  of  an  acceptor 
^^*      is  governed,  so  far  as  the  time  and  mode  of  payment  is  con- 
(AP.  vni.   cemed,  by  the  law  of  the  place  where  the  acceptance  was 
(hntract—   given.(a)     When,  however,  a  bill  is  accepted  payable  at  a  par- 
performance.  ticular  placo,  the  Contract  of  the  acceptor  is  to  pay  there  and 
nowhere  else ;  and  all  the  incidents  of  payment,  such  as  the 
right  to  an  extension  of  the  time  by  days  of  grace,(&)  or  the 
'sufficiency  of  notice  of  dishonour,  (^)  are  tacitly  submitted  to 
Incidents  of    the  operation  of  the  law  of  that  place.     The  liability  of  the 
per  ormnnce    ^^|^^  ^  carry  interest,  and    the  rate   at  which  that  wiU  be 
calculated,  will  similarly  depend   upon  the  law  of  the  place 
where  payment  is  to  be  made ;  {d)  which  will  be,  as  already 
pointed  out,  the  place  where   the  contract   for  payment   was 
made  if  no  special  place  of  payment  was  agreed  upon.     The 
old  cases  upon  the  question  of  the  lawful  rate  of  interest  in 
cases  of  a  conflict  of  law  upon  that  point  are  collected   by 
Westlake,(e)  but  have  lost  much  of  their  importance  since  the 
usury  laws  have  been  repealed  ;  but  it  has  been  decided  that, 
in  the  event  of  a  subsequent  contract  in  consideration  of  for- 
bearance for  a  higher  rate  of  interest  than   that  originally 
stipulated  for,  entered  into  in  a  country  whose   usury  laws 
differ  from  those  of  the  place  of  the  first  agreement,  the  law 
of  the  place  of  the  new  contract  will  prevail,  both  in  the  case 
where  it  permits  a  higher  rate,(/)  or  imposes  a  lower  rate,(^) 
than  the  law  of  the  original  agreement.     So  a  payment  of  a 
smaller  sum  in  satisfaction  of  the  whole,  though  not  sufficient 
to  discharge  the  debtor  according  to  our  law,(A)  has  been  held 
sufficient  to  discharge  the  drawer  of  a  bill,  and  therefore,  it 
would  seem,  the  acceptor,  when  made  in  the   country  where 
the  bill  was  drawn,  and  there  regarded  as  a  good  and  effectual 
accord   and  satisfaction.(t)      The  question  of  the  proper  law 
applicable  to  the  performance  of  a  different  kind  of  contract 

performance  to  be  that  of  the  prisoner's  domicil  when  the  time  for  performance 
arrives. 

(ff)  Ante^  p*434t^^-«  Cooper  v.  Waldegrare^  2,  Beav.  282;  Burrow*  \,  Jeinino^ 
2  Str.  733  ;  Potter  v.  Jirown,  15  East,  124 ;  liimquctte  v.  Overman^  L.  R.  10  Q.  B. 

525- 
{h)  Byles  on  Bills,  nth  ed.  pp.  398,  399.    See  Bills  of  Exchange  Act  1882  (45  ^<c 

46  Vict.  c.  61),  s.  72. 

(r)  Rotlutchild  v.  Currie,  i  Q.  B.  43  ;  Ifinchjield  v.  Sin  it  ^^  L.  R.  i  C.  P.  340  ; 
Ji(niquette  v.  Orermnn^  L.  R.  10  Q.  B.  525. 

{d)  FerguHon,  v.  Fyffe,  8  CI.  &  F.  12 1 ;  Ekim  v.  E.  I.  Co.^  i  P.  Wms.  395  ; 
Thompson  v.  Powles^  2  Simons,  194.  Bills  of  Exchange  Act,  1882  (45  &  46  Viet» 
c.  61),  s.  72. 

{e)  Westlake,  §  206. 

(/)  Conner  v.  Bellamont,  2  Atk.  (Cas.  temp.  Hardw.)  382. 

\g)  Dewar  v.  Span^  3  T.  R.  425. 

(A)  Cumber  v.  Wane,  i  Sm.  L.  C.    41,  and  notes. 

(}')  Balli  V.  DenUtoun^  6  Ex.  483. 
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arose  in  a  case  which  has  already  been  referred  to,  (a)  where  a  Pakt  hi. 
railway  company  had  entered  into  a  contract  at  Boulogne  for  J^ 
the  conveyance  of  a  passenger  and  his  luggage  from  that  place  Cap.  \ni. 
to  London,  and  it  became  a  question  what  law  was  applicable  Contract^ 
to  the  carriage.  It  was  not  necessary  to  answer  the  doubt,  as  P^formtimr. 
the  defendants  were  confessedly  liable  for  the  loss  which  had  Contract 
occurred  by  the  law  of  France,  and  were  eventually  held  to  be  ^^^^w^*^ 
so  by  the  law  of  England  also ;  but  the  necessity,  and  at  the  jurisdiction^^, 
same  time  the  difficulty,  of  always  referring  questions  relating 
to  the  performance  of  a  contract  to  the  law  of  the  place  of 
performance  was  well  indicated  by  Brett,  L.J. :  "  In  this  case 
the  ticket  is  taken  at  Boulogne,  and  all  that  has  to  be  done 
is  to  be  performed  on  an  English  steamer  and  on  an  English 
railway.  But  in  cases  which  occur  every  day,  the  ticket  is 
taken  in  Paris,  and  the  first  part  of  the  journey  is  performed 
on  a  French  railway ;  the  ticket  is  taken  in  Paris  at  an  office, 
as  everybody  knows,  held  by  the  South-Eastern  Company,  and 
on  the  head  of  the  ticket,  like  this  we  have  now  before  us,  is 
*  South-Eastern  Railway  Company ' ;  therefore  the  first  part  of 
the  journey  is  performed  under  a  contract  made  between  the 
South-Eastern  Company  in  Paris  and  an  Englishman ;  but  the 
first  part  of  the  journey  is  to  be  carried  out  and  performed  on 
a  French  railway,  and  the  two  following  parts  on  an  English 
steamer  and  on  an  English  railway  respectively ;  and  unless 
you  could  say  that  the  three  were  entirely  separate  contracts, 
we  should  be  called  upon  to  say  what  law  was  to  govern  the 
first  part  of  the  journey,  and  whether  that  first  part  of  the 
journey  was  to  be  ruled  by  the  French  law  and  the  other  two 
by  the  English  law.  I,  therefore,  should  find  considerable 
difficulty  in  sajdng  whether  the  contract  as  to  the  first  part  of 
the  journey  was  to  be  considered  as  a  French  contract  or  an 
English  one.'X^)  When  it  is  remembered  that  the  question 
before  the  Court  was  as  to  the  legal  effect  of  a  condition  on 
the  ticket  issued  by  the  railway  company  limiting  their  lia- 
bility in  the  event  of  loss,  it  will  be  seen  how  strong  was  the 
tendency  in  the  mind  of  the  judge  to  admit  the  supremacy  of 
the  law  of  the  place  where  the  contract  was  to  be  performed, 
even  if  it  became  necessary  for  that  object  to  subdivide  the 
nature  of  the  obligation  which  was  undertaken  once  for  all, 
and  evidenced  by  a  single  written  instrument.  The  more 
correct  view  is  probably  that  such  a  question  is  in  reality  one 
of  the  interpretation  of  the  contract,  or,  at  any  rate,  of  the 

{a)  Cohen  v.  South-Eastern  Ry.  Co.,  2  Ex,  D.  253,  262. 
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Part  III.  nature  of  the  obligation  created  by  it,  and  does  not  properly 
Acts.  belong  to  its  performance  at  all.  In  such  a  case  it  has  already 
Cap.  VIII.  been  seen  that  the  determination  of  the  question  depends 
rontract—  P^^^  /octc  upon  the  law  of  the  place  where  the  contracting 
Performance,  parties  entered  into  their  agreement ;  («)  and  this  was  in  fact 
the  substance  of  the  decision  in  Peninsular  and  OrUivtal  Steam 
Navigation  Company  v.  Shand  ;  (b)  though  in  that  case  the  law 
of  England  derived  an  additional  claim  from  the  fact  that  the 
parties  were  domiciled  British  subjects.  It  has  been  already 
pointed  out  that,  where  the  parties  to  a  contract  may  assume 
or  impose  any  extent  of  liability  at  will,  the  question  of  the 
law  applicable  to  the  interpretation  of  the  contract  and  the 
nature  of  the  obligation  is  to  be  decided  by  a  reference  to  their 
intention ;  and  in  the  case  just  referred  to,  it  was  considered 
Contraqt  for  as  improbable  that  British  domiciled  subjects  contracting  for 
contemplated  carriage  from  an  English  port,  commencing  in  an  English 
by  parties  to.  vessel,  could  have  had  any  other  law  in  their  contemplation 
but  their  own.  In  Lloyd  v.  Guihert(c)  an  attempt  was  made  to 
extend  the  operation  of  the  law  of  the  place  of  performance 
even  further  than  the  suggestion  in  Colien  v.  SotUh-Eastern  Rail- 
loay  Company. (d)  There  a  French  ship  was  chartered  by  an 
Englishman  at  a  Danish  port  for  a  voyage  from  Hayti  to  Havre, 
London,  or  Liverpool,  at  the  charterer's  option,  the  option 
being  ultimately  exercised  by  naming  the  last  of  those  places. 
On  the  voyage  the  ship  had  to  put  into  a  Portuguese  port  for 
repairs,  where  the  master  gave  a  bottomry  bond  on  ship, 
freight,  and  cargo.  The  owner  of  the  cargo,  having  had  to 
make  certain  payments  in  respect  of  this  bond,  sued  the  ship- 
owners for  indemnity :  and  the  question  was,  by  what  law  the 
liability  of  the  shipowners  was  to  be  determined,  they  having 
abandoned  the  ship  and  freight  to  the  shippers,  and  being  thus, 
according  to  the  law  of  France,  jfreed  from  further  liability. 
The  law  of  France,  as  the  law  of  the  ship's  flag  at  the  time  of 
the  execution  of  the  charter-party,  was  ultimately  held  entitled 
to  prevail ;  but  as  none  of  the  other  competing  laws  similarly 
discharged  the  defendants,  they  were  all,  of  course,  put  forward 
in  the  argument  for  the  owner  of  the  cargo.  It  was,  perhaps, 
rather  extravagantly,  contended  that  the  law  of  England  was 
entitled  to  be  heard,  as  the  law  of  the  place  of  the  final  act  of 
performance  by  the  delivery  of  the  cargo  ("  qua^i  lex  lod  solu- 
tionis ") ;  but  it  is  manifest,  as  was  pointed  out  in  the  judgment, 
that  the  delivery  was  but  a  small  part  of  the  performance,  by 

{a)  Aiite^  p.  402.  (ft)  3  Moo.  P.  C.  272. 

{c)  L.  R.  I  Q.  B.  115  ;  a}ite^  p.  405.  {d)  L.  R.  2  Ex.  D.  253. 
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which  the  character  of  the  whole  contract  could  not  reasonably    i*art  iil 
be  determined ;  and  it  may  be  added  that  the  law  of  the  place       t^' 
even  of  full  performance  has  no  right  to  decide  the  interpre-    <^'ap.  viii. 
tation  of  the  original  contract,  or  the  nature  of  the  obligation    roHtract— 
created,  in  matters  apart  from  the  performance  itself.     There  Pct'/onnance. 
is  nothing  primd  facie  in  such  a  contract  to   show  that  the 
parties  to  it  intended  to  adopt  the  law  of  the  locality  of  per- 
formance for  any  other  matters  than  those  which  are  necessarily 
connected  with  it. 

The  question  of  illegal  performance  has  already  been  con-  Perfonnance 
sidered,(a)  but  it  may  be  convenient  to  repeat  here  that  when  rnegah" 
a  contract,  wherever  made,  contemplates  some  act  or  object 
which  is  forbidden  by  the  law  of  the  place  of  intended  per- 
formance, the  contemplated  illegaUty  will  vitiate  the  whole 
agreement  ah  initio.  Thus  a  contract,  the  performance  of 
which  in  England,  according  to  its  intention,  would  have 
amounted  to  champerty,  was  held  not  the  less  void  because 
made  in  a  country  where  its  object  would  have  been  legal, 
and  with  a  subject  of  that  foreign  country .(6)  If,  however, 
the  performance  of  the  contract  in  the  country  where  that  was 
intended  to  be  done  infringes  no  law,  and  the  contract  was 
made  in  a  country  by  which  its  stipulations  and  consideration 
were  lawful,  the  agreement  is  not  void  because  the  law  of  the 
place  of  performance  would  have  forbidden  the  exchange  of  the 
particular  promise  for  the  particular  consideration  within  its 
own  dominion.  Thus  a  railway  company  who  were  forbidden 
by  English  statute  to  depart  from  a  uniform  rate  of  charge  for 
carriage,  were  allowed  nevertheless  to  contract  in  Boulogne  for 
the  conveyance  of. "packed  parcels"  (colis  grovp^)  at  an  en- 
hanced price,  such  a  contract  being  permitted  by  the  law  of 
France,  where  it  was  made,  and  the  conveyance  of  packed 
parcels,  apart  from  the  previous  agreement  as  to  price,  being 
of  course  not  illegal  by  the  law  of  the  place  of  performance.(6') 
In  this  case  the  carriage  of  the  goods  commenced,  it  will  be 
seen,  from  a  French  port,  and  it  by  no  means  follows  that  the 
company  could  have  contracted  in  their  office  at  Boulogne  or 
Paris  for  a  carriage  which  was  both  to  commence  and  end  in 
English  territory.  Such  a  transaction  would  clearly  amount 
to  an  evasion  of  the  English  law,  and  it  is  unnecessary  to 
recapitulate  authorities  to  show  that  the  comity  of  nations 
never  requires  any  law  to  recognise  its  own  clandestine 
defeasance. 

[a)  Ante^  p.  381. 

[b)  Grell  v.  Xeuv,  l6  C.  B.  N.  S.  73 ;  bee  Her/tz  v.  Riera,  11  Sim.  318. 
(<•)  Branley  v.  aouth- Eastern  By.  Co.^  12  C.  B.  N.  S.  63. 
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Part  III.        The  cases  in  which  general  average  is  calculated  according 
^^*       to  the  law  of  the  port  of  destination  are  not,  as  has  been 
Cap.  VIII.   already  said,  strictly  cases  which  come    under  the  head  of 
Caturact^    performance  at  all.     The  effect  of  a  stipulation,  however,  that 
Performance,  underwriters  are  to  be  Uable  for  average  "  as  per  foreign  state- 
Adjudgment   nient "  has  some  connection  with  this  branch  of  the  subject, 
of  average—    In  such  a  case  the  construction  which  has  been  put  upon  the 
incident  of     agreement  is,  not  merely  that  the  calculations  of  the  foreign 
performance,  average-stater  are  to   be   accepted  as  correct,  but    that   the 
decision  of  the  law  of  the  foreign  port  as  to  what  is  and  what 
is  not  a  general  average  loss  is  to  be  taken  as  conclusive,(a)  and 
that  the  opinion  of  the  foreign  average-stater,  both  as  to  facts 
and  law,  is  to  bind  all  parties.(&)     Nor  is  the  provision  that 
general  average  is    to    be  payable   "as  per  judicial   foreign 
statement "  to  be  considered  as  adopting  the  foreign  law  for 
any  other  purpose,  as,  for  example,  in  order  to  decide  what 
constitutes  a  loss  by  "  perils  of  the  sea."(^)    The  desirability  of 
establishing    uniformity,  by   international   agreement,  in  the 
rules  applicable  to  the  subject  of  general  average,  was  much 
discussed  at  the  annual  Conference  of  the  Association  for  the 
Reform  and  Codification  of  the  Law  of  Nations  held  at  Antwerp 
in  September  1877.     The  practical  result  of  this  debate,  in  the 
shape  of  a  code  of  rules  called  the  *'  York  and  Antwerp  Rules," 
will  be  found  in  an  appendix  to  this  chapter;(c)  but  it  is,  of 
course,  to  be  understood  that,  until  adopted  by  the  Legislature, 
no    such  agreement   can  have    the    effect   of   modifying  the 
administration  in  English  courts  of  either  municipal  or  private 
international  law. 
Delivery  When  a  vcssel  is  chartered  to  deliver  cargo  at  a  certain  port, 

of  cargo.  Q^Q  1^^  Qj.  custom  which  prevails  at  the  port  of  delivery  is 
impliedly  adopted  for  all  that  is  to  be  done  there.  Thus  in 
Robertson  v.  Jackaon  (e)  the  ship  was  chartered  to  take  a  cargo 
of  coals  from  the  Tyne  to  Algiers,  and  there  deliver  on  pay- 
ment of  freight.  The  charterer  engaged  that  the  ship  should 
be  unloaded  at  a  certain  average  rate  per  day ;  and  that,  in 
the  event  of  further  detention,  he  would  pay  for  such  detention 
at  the  rate  of  ;^S  a  day,  to  reckon  from  the  time  of  the  vessel 
being  ready  to  imload  and  in  turn  to  deliver.  It  was  proved 
that,  according  to  the  general  regulations  of  the  port  of  Algiers, 
vessels  may  commence  imloading  as  soon  as  they  enter  within 

{a)  Mavro  v.  Ocean  Marine  In^uran^e  Co.^  L.  R.  lo  C.  P.  414. 

{b)  Harris  v.  Searamanga^  L.  R.  7  C.  P.  481. 

(<?)  Oreer  v.  Poole^  5  Q.  B.  D.  272.  (d)  And  see  p.  429. 

(<?)  2  C.  B.  412  ;  Hudson  v.  Clement son^  i8  C.  B.  213  ;  25  L.  J.  C.  P.  234. 
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the  mole;  but  that,  by  a  special  regulation   of   the  French    PabtIII. 

Government,  coals  destined  for  the  use  of  the  Marine  Depart-       l' 

ment  were  required  to  be  unladen  at  a  particular  spot  and  in  Cap,  vjh. 
a  given  order.     It  was  held  by  the  Court  of  Common  Pleas,    contract— 
that  evidence  was  admissible  to  show  that  the  words  "  in  turn  ^^/tfrmanre. 
to  deliver  "  had  by  the  usage  of  the  particular  trade  acquired 
a  known  meaning  in  reference  to  this  special  regulation  with 
respect  to  coals  for  the  use  of  the  French  Marine  Department, 
although  the  shipowner  was  not  cognizant  of  the  fact  that  the 
coals  had  been    shipped   under  a  contract  with  the  French 
Government;  and  that  the  special  regulation  as  to  the  un- 
loading of  coals  for  the  French  Marine  Department  was  to  be 
considered  one  of  the  regulations  of  the  port,  binding  upon  all 
vessels  entering  it.     These  questions  are,  in  fact,  strictly  con- 
nected with  the  interpretation  of  the  contract  and  the  intention 
of  the  contracting  parties.(a) 

(4)  Discharge  of  Cont7*act. — The  natural  end  of  every  con-  Contract 
tract  is  in  performance  or  breach ;  but,  imder  certain  circum-  otherwise 
stances,    the    obli&^ation    may   be   dischare^ed   in    a   diflferent  ****?  ^^ 

®  '^     .  o  .     performance. 

manner.  Such  answers  to  actions  on  the  contract  as  are  m 
the  nature  of  set-off  or  coimter-claim  belong  clearly  to  the 
head  of  Procedure,  on  which  the  lex  fori  is  supreme,  and  will 
be  subsequently  mentioned.(i)  Defences  which  arise  under 
statutes  of  prescription  or  limitation  are  more  ambiguous  in 
their  character,  but  it  will  be  shown  in  its  proper  place  that 
these  matters  also  are  strictly  to  be  referred  to  the  subject  of 
Procedure,(e)  and  have  nothing  to  do  with  any  supposed 
inherent  quality  in  the  contract.  The  question  of  discharge 
proper  is  therefore  confined  to  the  cases  where  the  person 
under  the  obligation  is  released  from  the  effect  of  his  promise, 
and  from  the  necessity  of  performing  it,  in  a  manner  not  con- 
templated by  the  original  agreement,  nor  the  mere  indirect 
consequence  of  the  peculiar  rules  of  some  particular  tribunal 
as  to  the  proper  time  and  mode  of  granting  a  remedy.  The 
instance  most  commonly  given  of  such  a  discharge  is  that 
which  results  from  the  bankruptcy  or  insolvency  of  the  debtor  ; 
but  other  instances,  as,  for  example,  the  discharge  of  a  surety 
by  giving  time  to  the  principal,  may  be  easily  suggested. 
Tender  is,  in  fact,  a  species  of  performance,  and  does  not  come 
within  the  present  branch  of  the  subject ;  while  the  defence  of 
infancy,   though   referred  to  by  Story  under  this  head,(rf)  is 

(a)  Ante  J  p.  393.  [b)  Infra  ^  Chap.  X. 

(c)  Infra,  Chap.  X. ;  Story,  Conflict  of  LawB,  §  576. 

(d)  Story,  Conflict  of  Laws,  §  332  ;  Male  v.  Roberts,  3  Esp.  163. 
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Part  HI.    really  based  on  an  inherent  defect   in   the   validity  of   the 
■^-       obligation,  and  has  been  ab-eady  discussed  in  its  proper  pUce. 
Cap.  VIII.        With  respect,  then,  to  discharge  proper,  the  rule  is  stated 
Contract  —    ^7  Story  to  be  that  a  defence  or  discharge,  good  by  the  law  of 
Dkcharge.    the  place  whorc  the  contract  is  made  or  is  to  be  performed,  is 
Discharge  by  ^^  ^^  ^^^^  ^^  cqual  validity  in  every  other  place  where  the 
/^^  loci.  question  may  come  to   be .  litigated.(a)     The  loose  wording  of 

this  dictum  leaves  it  doubtful  which  law  is  to  govern  the 
question  of  discharge  when  the  contract  is  made  within  one 
jurisdiction  to  be  performed  in  another ;  and  the  same  phrase 
is  repeated  subsequently,  where  it  is  said  conversely  that  a 
discharge  of  a  contract  by  the  law  of  a  place  where  the 
contract  was  not  made  or  to  be  performed  will  not  be  a 
discharge  of  it  in  any  other  country.(&)  In  the  majority  of 
the  cases  where  a  contract  is  discharged  by  bankruptcy,  the 
contract  discharged  is  a  contract  to  pay  money  simpliciter^ 
without  any  special  reference  to  a  particular  place  of  payment 
or  performance ;  and  in  those  cases  the  maxim  above  quoted 
is  well  established  in  English  law.(c)  "  There  is  no  doubt," 
said  Bovill,  C.J.,  in  Mlis  v.  M'Henry,  *'  that  a  debt  or  liability 
arising  in  any  country  may  be  discharged  by  the  laws  of  that 
coimtry;  and  that  such  a  discharge,  if  it  extinguishes  the 
debt  or  liability,  and  does  not  merely  interfere  with  the  remedies, 
or  course  of  procedure  to  enforce  it,  will  be  an  effectual 
answer  to  the  claim,  not  only  in  the  courts  of  that  country, 
but  in  every  other  country.  That  is  the  law  of  England; 
and  it  is  a  principle  of  private  international  law  adopted  in 
other  coimtries."  And,  as  a  general  rule,  apart  from  the 
question  of  the  validity  of  a  discharge  by  the  law  of  the  place 
of  performance  claiming  to  speak  as  the  lex  contrddtis,  the  con- 
verse proposition  asserted  by  Story,  that  the  discharge  of  a  debt 
or  liability  by  the  law  of  a  country  other  than  that  where  the 
debt  or  liability  was  contracted  will  not  discharge  the  debtor 
in  any  other  country,  has  met  with  equal  recognition  in 
English  law.  Thus,  where  the  defendants,  a  French  company 
domiciled  in  France,  had  contracted,  by  their  agents  in  England, 
with  the  plaintiffs  for  the  sale  of  copper  to  be  delivered  and 
paid  for  in  England,  it  was  held  that  discharge  in  a  liquidation 
in  France  did  not  afford  a  defence  to  an  English  action  for 
non-delivery ;  nor  was  the  fact  that  the  plaintiffs  had  proved 

(a)  Story,  Conflict  of  LawB,  §  331.  (ft)  Ibid.y  §  342. 

(c)  Ellis  V.  M'JIenry,  L.  R.  5  C.  P.  228;  40  L.  J.  C.  P.  109 ;  Phaiiptv.  Eyre. 
40  L.  J.  Q.  B.  28  ;  Gardiner  v.  Houghton^  2  B.  &  S.  743  ;  Qtielin  v.  Momon^  Knapp^ 
265  ;  Odwin  v.  Forbes^  Buck,  57  ;  Potter  v.  Brown^  5  East,  124 ;  Burrows  v. 
JeminOj  2  Str.  733. 
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in  the   liquidation  regarded  as  any  ground  for  staying  pro-    part  hi. 
ceedings  here.(a)  ^^* 

So  far  the  subject  has  been  considered  with  reference  Cap.  \nii. 
only  to  the  legislation  of  independent  sovereign  States ;  but  contract— 
for  English  lawyers  the  case  may  most  jfrequently  arise  with  ^'^^ehaige. 
reference  to  the  validity,  in  the  subordinate  jurisdiction,  Discharge  ])>- 
of  a  discharge  created  by  the  law  of  one  country  which  has  a  ^"^gJ^ctilM^ 
paramount  jurisdiction  over  the  territory  and  tribunals  of 
another.  The  question  will  then  generally  be  how  far  the 
paramount  authority  intended  to  legislate,  as  it  might  lawfully 
do,  for  the  tribunals  of  the  subordinate  jurisdiction.  In  the 
case  of  the  Legislature  of  the  United  Eingdom  enacting 
laws  which  are  to  be  binding  upon  her  colonies  and 
dependencies,  a  discharge  either  in  the  colony  or  in  the 
mother  country  may,  by  the  imperial  Legislature,  be  made  a 
binding  discharge  in  both,  whether  the  debt  or  liability  arose 
in  one  or  the  other ;  and  a  discharge  created  by  an  Act  of 
Parliament  in  England  would  at  any  rate  be  binding  upon 
the  Courts  of  this  coimtry,  so  as  to  compel  them  to  give 
effect  to .  it  in  an  action  commenced  here.(i)  Thus  it  was 
laid  down  distinctly  by  Bayley,  J.,  that  a  discharge  of  a 
debt  pursuant  to  the  provisions  of  an  Act  of  Parliament, 
which  is  competent  to  legislate  for  every  part  of  the  United 
Kingdom,  and  to  bind  the  rights  of  all  persons  residing 
either  in  Scotland  or  in  England,  and  which  purported  to 
bind  both  classes  of  persons,  operated  as  a  discharge  in  both 
coimtries.(c)  So  an  English  certificate  in  bankruptcy  has 
been  decided  to  be  a  good  answer  to  a  debt  arising  in 
Calcutta  and  sued  for  in  the  Supreme  Court  there ;  {d)  or  to 
an  action  on  a  debt  contracted  in  Ireland  and  sued  for  in 
England ;  {e)  or  to  an  action  in  the  Scotch  courts  on  a  debt 
contracted  in  Scotland.^)  And  on  the  same  principle,  a  dis- 
charge under  a  Scotch  sequestration,  in  pursuance  of  an  Act  of 
the  imperial  Parliament,  has  been  held  to  be  a  good  answer  in 
an  Enghsh  court  to  an  action  on  a  debt  contracted  in  England,(</) 

(a)  Oibbt  V.  Societe  des  Metaiix  (1890),  25  Q.  B.  D.  399  ;  Smith  v.  Buchanan^ 
I  East,  6  ;  Bradley  v.  Ilodgesy  i  B.  &  S.  375  ;  EllU  v.  M' Henry ^  40  L.  J.  C.  P.  109, 
114  ;  Phillips  V.  Alla%  8  B.  &  C.  477  ;  Lewis  v.  Oicen^  4  B.  &  Aid.  654. 

(h)  JSllis  V.  M'Henry,  L.  R.  6  C.  P.  228 ;  40  L.  J.  C.  P.  109. 

(c)  Phillips  V.  Allan^  8  B.  &  C.  447.  But  aliter,  where  the  Act  under  which  the 
discharge  is  claimed  is  not  intended  to  oi)erate  beyond  its  own  limits  (^Xew  Zealand 
Co,  V.  Aforrisan  (1898),  A.  C.  349 ;  where  it  was  held  that  the  Joint  Stock  Com- 
panies Arrangement  Act  (1870),  did  not  apply  to  the  Colonies). 

{d)  Edwards  v.  Ronald^  Knapp,  P.  C.  259. 

(c)  Lynch  v.  M* Kenny ^  2  H.  Bl.  554. 

(/)  Royal  Bank  of  8catl4ind  v.  Cuthbert,  Rose,  462,  486. 

ig)  Sidaway  v.  Eay^  3  B.  &  C.  12. 
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The  discrepancy  between  these  cases  and  the  decision  in  Lewis 
V.  Owen  (a)  is  only  apparent.  It  was  held  in  that  case  that 
Cap.  VIII.  a  certificate  under  an  Irish  bankruptcy  was  no  discharge  of  a 
debt  contracted  in  England ;  but  the  principal  question  there 
raised  and  decided  was  whether  the  debt  had  arisen  in  England 
or  not.  That  question  being  answered  in  the  affirmative,  it 
was  no  doubt  held  that  the  debt  was  not  barred  by  the  Irish 
certificate ;  but  the  paramount  jeflfect  of  the  imperial  legisla- 
tion was  not,  and  could  not  have  been,  taken  into  account,  as 
the  Irish  bankrupt  law  at  that  time  in  force  depended  upon 
statutes  of  the  Irish  Parliament  passed  before  the  union.(6)  In 
a  later  case,  where  a  similar  question  arose  as  to  the  effect  upon 
an  English  debt  of  an  Irish  bankruptcy  under  the  provisions  of 
an  Act  of  the  imperial  Legislature  (6  &  7  Will.  IV.  c.  14),  it 
was  held,  in  accordance  with  the  principles  previously  stated, 
that  the  Irish  certificate  barred  the  English  debt,(c)  and  a  cer- 
tificate of  conformity  under  the  present  Irish  Act  (20  &  21 
Vict.  c.  60)  has  the  same  effect.((f)  But  the  discharge  effected 
by  the  bankruptcy  must,  of  course,  be  absolute  and  uncondi- 
tional, whether  the  countries  whose  laws  are  in  conflict  are 
independent  sovereign  States,  or  stand  in  the  same  position 
to  each  other  that  England  occupies  with  respect  to  the  other 
members  of  the  United  Kingdom.  Thus  it  has  been  held  that 
a  discharge  in  Scotland  by  a  ctssio  honorum  under  the  general 
Scotch  law,  which  only  discharged  the  person  of  the  debtor, 
was  no  answer  to  an  action  brought  in  the  English  courts  for 
the  recovery  of  an  English  debt :  {e)  although,  as  already  ex- 
plained, the  debt  would  have  imdoubtedly  been  held  discharged 
if  the  discharge  had  been  given  under  the  authority  of  an  Act 
of  the  imperial  Legislature,  as  was  the  case  in  Philpotts  v. 
Rced.{f)  where  a  discharge  in  Newfoundland  was  held  sufficient, 
though  the  debt  had  been  contracted  -  in  England,  and  the 
action  was  brought  in  an  English  court. 

The  condition,  that  the  debt  should  have  been  contracted 
within  the  jurisdiction  of  the  paramount  State,  will  not,  in  fact, 
be  material  so  far  as  the  Courts  of  tJiat  State,  and  of  thejurisdic- 
(ions  siibardinate  to  it,  are  coneerned,  "  An  adjudication  of  bank- 
ruptcy,*' said  Sir  J.  Colvile  in  the  Privy  Council,  "  followed  by 
a  certificate  of  discharge  in  this  country  under  the  bankruptcy 

{a)  4  B.  &  Aid.  654. 

(b)  Per  Bovill,  C.J.,  in  Mlis  v.  M'llenry^  40  L.  J.  C.  P.  109,  115. 
{c)  Fergvssim  v.  Spencer,  i  M.  &  S.  987. 
{d)  Simpson  v.  Mirabila,  L.  R.  4  Q.  B.  257. 

(c)  Phillips  y,  Allan,  8  B.  C.  477  ;  Ejt  parte  Burton^  i  Atk.  255. 
(/)  I  B.  &  B.  294. 
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laws  passed  by  the  imperial  Legislature,  has  the  effect  of  barring  Pabt  in. 
any  debt  which  the  bankrupt  may  have  contracted  in  any  part  t^' 
of  the  world ;  and  it  would  have  the  effect  of  putting  an  end  Cap.  viii. 
to  any  claims  in  the  island  of  Barbadoes  or  elsewhere,  to  which  contraH— 
the  appellant  might  have  been  liable  at  the  date  of  the  J>i*ch4irge. 
adjudication."(a)  So  Pollock,  C.B.,  says  in  another  case :  **  A 
foreign  certificate  is  no  answer  to  a  demand  in  our  courts,  but 
an  English  certificate  is  surely  a  discharge  as  against  all  the 
world  in  the  English  courts.  The  goods  of  the  bankrupt  all 
over  the  world  are  vested  in  the  assignees,  and  it  would  be  a 
manifest  injustice  to  take  the  property  of  a  bankrupt  in  a 
foreign  country,  and  then  to  allow  a  foreign  creditor  to  come 
and  sue  him  here.'X^)  And  when  the  discharge  is  merely 
under  the  local  law  of  a  colony  or  dependency  of  the  British 
Empire,  without  the  authorisation  of  an  Act  of  Parliament,  it 
is  plain  that  it  cannot  be  assumed  to  operate  upon  a  debt  made 
and  to  be  performed  in  England.(c)  "  Neither  was  this  debt 
contracted  in  Victoria,"  said  Blackburn,  J.,  in  the  case  last 
cited, ''  nor  to  be  discharged  there,  nor  is  either  the  plaintiff  or 
defendant  stated  to  be  domiciled  in  that  colony.  .  .  .  No  case 
has  been  cited  where  the  Act  under  which  the  discharge  took 
place  was  not  an  Act  of  the  imperial  Legislature ;  and  I  there- 
fore conclude  that  no  such  case  exists.  The  assertion  that, 
because  the  colony  of  Victoria  has  power  to  make  laws,  all 
laws  which  it  may  make  have  power  to  bind  us  in  England, 
sufficiently  refutes  itself;  it  is  enough  to  state  the  proposition." 
Notwithstanding  the  allusion  in  the  passage  just  cited  to  the 
domicil  of  the  parties,  there  appears  to  be  no  authority  for 
saying  that  that  circumstance  will  in  any  case  give  universal 
operation  to  the  discharge  of  a  debt  which  the  rules  already 
explained  would  refuse  to  recognise. 

By  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  30,  Effect  of 
a  discharge  under  an  English  bankruptcy  shall  release  the  ban^kruptcy. 
bankrupt  from  all  debts  provable  under  the  bankruptcy  (with 
the  exception  of  Crown  or  Revenue  debts  and  liabilities 
incurred  by  fraud  or  breach  of  trust) ;  and  the  English  Courts 
are  therefore,  of  course,  directed  to  accept  a  plea  of  an  English 
bankruptcy,  as  an  answer  to  any  action  or  contract,  wherever 
made  or  wherever  to  be  performed,  if  the  plaintiff's  claim  was 
a  debt  provable  under  this  statute.  By  s.  37  all  debts  or 
liabilities  arising  out  of  contract  are  so  provable ;  so  that  the 

(a)  Gill  y.  Barrmo^  37  L.  J.  P.  C.  37. 

{b)  Armani  v.  Castrique^  13  M.  &  W.  447  ;  14  L.  J.  Ex.  36. 

\c)  Bradley  y.  Hodgea^  i  B.  &  S.  375. 
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Effect  of 
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foreign  creditor  of  an  English  bankrupt  will  lose  his  right  of 
remedy  in  an  English  court  unless  he  come  in  to  prove  his 
claim.  Except,  however,  in  the  case  of  a  contract  made  or  to 
be  performed  in  England;  it  is  clear  that  a  foreign  Court  could 
not  be  expected  to  recognise  the  Enghsh  discharge,(a)  upon 
the  principles  already  explained.  The  question,  how  far  a 
particular  contract  is  provable,  may  sometimes  arise  with 
reference  to  the  provisions  of  the  lex  loci  contractus  as  to  its 
validity ;  but  unless  that  law  declare  the  contract  to  be  void 
ah  initio  if  certain  conditions  are  not  complied  with  (in  which 
case  there  would  be  no  contract  at  all),  it  is  difficult  to  see 
how  the  decision  can  legitimately  be  taken  away  from  the  kx 
fori.  In  a  modern  case  before  the  Court  of  Appeal  in  Chancery, 
the  bankrupt,  who  had  been  married  in  Batavia,  had  by  an 
ante-nuptial  contract  settled  a  considerable  sum  of  money  on 
his  wife  for  her  separate  use.  By  the  law  of  Batavia  no 
marriage  contract  excluding  a  community  of  goods  has  any 
effect  as  regards  third  parties  until  registered  in  the  courts  of 
that  country.  The  contract  in  question  had  never  been  so 
registered ;  but  it  was  nevertheless  held  that  the  wife  of  the 
bankrupt  was  entitled  to  prove  against  his  estate  for  the  sum 
settled.  The  ground  of  the  decision  was,  of  course,  that  the 
provision  of  the  foreign  law  as  to  registration  did  not  affect  the 
validity  of  the  contract,  but  only  the  remedy  of  those  claiming 
under  it ;  and  that  all  questions  of  the  priority  of  creditors 
must  be  determined  by  the  law  of  the  country  where  the 
bankruptcy  takes  place.  If  it  had  been  held  that  the  debt 
was  not  provable,  it  would  of  course  have  followed  that  the 
bankrupt's  discharge  had  no  effect  upon  it;  and  his  after- 
acquired  property  would  still  have  been  subject  to  the  claim.(&) 
"  The  contention  is,"  said  Mellish,  L.J.,  "  that  the  effect  of  the 
Batavian  law  is  this,  that,  although  there  is  a  contract  between 
the  husband  and  the  wife,  there  is  none  as  respects  third 
parties.  I  have  great  difficulty  in  understanding  that  argu- 
ment. It  is  admitted  that,  as  between  husband  and  wife,  there 
is  a  debt  and  a  binding  contract.  Then  what  is  the  meaning 
of  saying  it  shall  not  be  binding  as  between  third  parties,  or  it 
shall  not  affect  third  parties  ?  Surely  it  only  means  that  in 
an  administration  of  the  assets  of  the  husband  in  bankruptcy 
this    claim   is    to    be   postponed    to    the    claim  of   all  other 


{a)  Smith  v.  Buchanan,  i  East,  6 ;  Bradley  v.  Hodges^  i  B.  &  S.  375  ;  Ellis  v. 
M' Henry,  L.  R.  6  C.  P.  228 ;  Phillips  v.  Allan,  8  B.  &  C.  477 ;  Leiois  v.  Oiven, 
4  B.  &  Aid.  654  ;  Story,  Conflict  of  Laws,  §  348. 

{h)  Kr  parte  Melhoum,  In  re  Melbourti,  L.  R.  6  Ch.  64  ;  40  L.  J.  Bank.  25. 
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parties  ?"(«)     The  latter  was,  no  doubt,  the  true  construction     part  hi. 

of  the  Batavianlaw;  and  the  provision,  which  thus  assumed        T" 

to  govern  the  remedy  alone,  was  rightly  disregarded  in  an    Cap.  viii. 
English  court.     Had  the  law  of  Batavia,  on   the  other  hand,    contract— 
provided  that  a  contract  entered  into  without  certain  prescribed    J>'^9chanje, 
formalities,  should  be  void  altogether,  there  can  be  no  doubt 
that  the  English  bankruptcy  law  would  not  have  admitted  its 
proof. 

The  release  of  a  surety  by  alteration  of  the  contract  with  DiPcUarge 
the  principal  debtor  furnishes  another  instance  of  the  dis-  obUgtafoii. 
charge  of  a  contract  otherwise  than  by  performance,  or  by  the 
indirect  operation  of  rules  of  procedure.  By  analogy  with 
the  bankruptcy  decision  just  cited,  such  a  discharge  by  the 
law  of  the  place  where  the  surety  entered  into  his  obligation 
should  be  accepted  in  all  countries  alike.  In  cases  where  the 
surety's  contract  is  to  pay  in  a  different  country  from  that 
where  he  enters  into  his  agreement  some  doubt  may  be  felt ; 
but  inasmuch  as  the  discharge  by  the  action  of  the  principals 
is  neither  a  mode  of  performance  nor  a  i^ubstitute  for  it,  the 
law  of  the  place  where  the  contract  was  made  seems  the 
proper  one  to  govern.  The  point  is  barren  of  authority,  but 
it  is  quite  clear  that  the  lez  fori  can  have  nothing  to  do 
with  the  matter ;  and  this  inherent  liability  to  discharge  is 
in  reality  one  of  the  incidents  of  the  obligation  which  the 
le:c  contracttts  claims  to  decide.  It  has  been  already  said  that 
this  lex  contractus  is  selected  by  the  intention  of  the  parties, 
but  that  primd  facie  it  will  be  the  law  of  the  place  where 
the  contract  is  entered  into.(&) 

This  principle,  that  the  law  which  was  originally  intended 
to  govern  the  nature  of  the  obligation  must  decide  what  is 
and  what  is  not  a  discharge,  is  applicable  in  strictness  only 
to  those  discharges  the  liability  to  which  was  not  necessarily 
foreseen  as  an  incident  of  the  contract,  and  which  are  not 
brought  about  by  the  will  and  choice  of  the  parties  them- 
selves. A  contract  may,  in  a  certain  sense,  be  discharged  by 
a  novation ;  which  is  not  a  performance,  but  may  be  regarded 

(«)  L.  R.  6  Ch.  69. 

\h)  The  question  of  the  liability  of  a  surety,  and  its  transmission  to  his  heir,  is, 
it  may  be  remarked,  the  only  subject  on  which  any  indication  is  found  in  Boman 
jurisprudence  of  private  international  law.  "  The  heir  of  a  fide-promigsor^'^  said 
Gaius,  "is  not  bound  by  the  contract  of  suretyship;  unless  the  question  of  a 
foreign  fide-promiasor  is  under  consideration,  and  the  law  of  his  State  differs  from 
ours  on  this  point"  (Gaius,  III.  120 ;  see  ihid.  III.  96).  It  is  probable,  however, 
that  Gaius  contemplated  the  case  of  a  contract  made  abroad,  in  the  State  to  which 
all  the  parties  belonged  ;  and  meant  merely  that  in  the  event  of  the  contract  of 
suretyship  coming  before  the  jrrtstor  peregrimia,  he  would  not  adopt  the  Roman 
law  simply  as  the  lex  fori. 
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Part  III.  as  an  agreed  substitute  for  performance.  There  can  be  no 
.^cTs.  doubt  that  a  novation  discharging  the  original  obligation, 
Cap.  VIII.  and  putting  a  new  one  in  its  place,  if  made  according  to 
Contract—  ^^^  ^*^  ^^  ^^^  placo  where  performance  was  intended  to  take 
Discharge,  placc,  would  be  regarded  as  valid  even  in  the  courts  of  the 
Dijicharge  by  original  place  of  celebration.  Nor  can  any  good  reason  be 
novation.  assigned  why  equal  effect  should  not  be  given  to  a  release, 
extinguishment,  or  novation  made  in  any  other  country  in 
accordance  with  the  lex  loci;  except  the  argument  which 
claims  respect  for  the  inherent  liability  to  discharge  or  the 
inherent  permanence  of  the  original  obligation.  The  inherent 
nature  of  the  obligation  ought,  no  doubt,  to  be  strong  enough 
to  prevail  against  all  incidents  of  law  or  fact  except  the 
will,  expressed  in  action,  of  the  contracting  parties ;  but  they 
are  unquestionably  competent  to  put  an  end  to  it  whenever 
they  please,  and  may  reasonably,  suppose  that  an  act  or  con- 
tract according  to  the  forms  of  the  place  where  they  happen  to 
be  is  the  most  effectual  way  of  doing  so.  Accordingly,  it  is 
said  by  Lord  Brougham  in  Warrender  v,  WarrenderXp)  combat- 
ing the  contention  that  a  Scotch  divorce  was  incompetent  to 
dissolve  the  marriage  in  England  of  a  domiciled  Scotchman ; 
**  In  what  other  contract  of  a  nature  merely  personal — ^in  what 
other  transaction  between  men — is  such  a  rule  ever  applied  ? 
such  an  arbitrary  and  gratuitous  distinction  made  ?  such  an 
exception  raised  to  the  universal  position,  that  things  are  to 
be  dissolved  by  the  same  process  whereby  they  are  bound 
together ;  or,  rather,  that  the  tie  is  to  be  loosened  by  reversing 
the  operation  which  knit  it,  but  reversing  the  operation  accord- 
ing to  the  same  rules  ?  What  gave  force  to  the  ligament  ?  If 
a  contract  for  sale  of  a  chattel  is  made,  or  an  obligation  of  debt 
is  incurred,  or  a  chattel  is  pledged  in  one  country,  the  sale  may 
be  annulled,  the  debt  released,  and  the  pledge  redeemed  by  the 
law  and  by  the  forms  of  another  country  in  which  the  parties 
happen  to  reside,  and  in  whose  courts  their  rights  and  obliga- 
tions come  in  question ;  unless  there  was  an  express  stipulation 
in  the  contract  itself  against  such  avoidance,  release,  or  redemp- 
tion." The  word  "  reside "  is  used  in  the  passage  just  cited, 
but  should  not  be  taken  as  implying  any  necessity  that  the 
parties  should  be  domiciled  in  the  country  where  the  avoidance, 
release,  or  redemption  takes  place.  In  the  case  before  Lord 
Brougham,  the  question  was  as  to  the  liability  to  dissolution  of 
a  marriage  contract,  which  differs  essentially,  as   has   been 

{a)  9  Bligh,  89,  at  p.  124. 
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already  pointed    out,(^)  from    the    commercial    contracts  of    Pabt  hi.. 
every-day  life.     Such  instances  as  the  release  of  a  debt,  the       ^^' 
redemption  of  a  pledge,  or  the  annulling  of  a  sale  are  them-    Cap.  viii. 
selves  in  the  nature  of  contractual  acts ;  and  as  to  these  the 
law  of  the  domicil  of  the  parties  has  nothing  to  do  either  with 
their   capacity  to  act   or  the    necessary  forms  and  mode  of 
acting. 

ESSENTIALS    OF    THE    CONTRACT. 

Generally,  the  essentials  of  a  contract  are  governed  by  that  p-  39o- 
law  which  the  parties  intended  by  their  agreement  to  adopt. 

This  law,  primd  facie,  is  the  law  of  the  place  where  the  con- 
tract was  made  (lex  loci  celebrationis) ;  but  may  be  any  other 
which  the  parties  have  sufficiently  indicated  their  intention  of 
adopting. 

( 1 )  TJie   construction   and  interpretation  of  conti^acts  is  primd  pp.  393-401. 
facie  a  matter  for  the  lex  loci  celebrationis,  but  the  object  and 
subject-matter  of  the  contract,  the  domicil  of  the  parties,  and 

the  place  of  intended  performance,  may  each  and  all  indicate 
that  the  parties  intended  to  refer  the  interpretation  of  their 
language  to  a  diflferent  law.(6) 

(2)  TIu  nature  and  incidents  of  the  obligation  are  also  primd  vv-  40>-45»^ 
facie  governed  by  the  lex  loci  celebrationis,  as  the  law  which  tho 

parties  are  presumed  to  have  intended  to  apply  to  the  unfore- 
seen incidents  of  the  vinculum  or  legal  tie. 

But  in  contracts  of  affreightment  and  bottomry  bonds  the  pp.  405  -419- 
parties  are  presumed  to  have  contracted  with  reference  to  the 
law  of  the  ship's  flag,  that  flag  being  a  notice  to  all  the  world 
of  the  extent  of  the  master's  authority  to  bind  his  owners. 
The  validity,  however,  of  a  sale  by  the  master  of  the  ship  or  pp.  422-425. 
cargo,  in  a  foreign  port,  depends  upon  the  lex  loci  a/stus,  which 
governs  the  transfer,  without  reference  to  the  law  of  the  flag. 

The  nature  and  extent  of  an  agent's  authority  depend  primd  p.  425- 
fade  upon  the  law  of  the  place  where  he  is  found  acting  as 
agent. 

And  where  it  is   expressly  or   impliedly  agreed  that  any 
future  incidents  of  the  contract  shall  be  governed  by  the  law 
of  the  place  where  they  arise,  that  law  will,  of  course,  so  far  p.  426. 
prevail. 

Thus  all  incidents  of  performance  will  be  governed  by  the  pp  43I)  451- 
law  of  the  place  of  performance. 

(a)  Atde^  p.  36a 

{h)  As  to  the  construction  and  interpretation  of  billfl  of  exchange,  see  the  Bills 
of  Exchange  Act,  1882  (45  k  46  Vict.  c.  61),  s.  72  (2). 

2o 
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Pakt  III.  The  form  of  the  drawing,  acceptance,  and  indorsement  of 

^^'  bills  of  exchange  depends  upon  the  law  of  the  place  where 

Cap.  VIII.  the  bill  is  drawn,  accepted  or  indorsed, 

pp  433-446.  ^^^  *  ^^1  issued  abroad  is  not  invalid  by  reason  only  that 

Biiu  of  it  is  not  stamped  in  accordance  with  the  law  of  the  place  of 

(45  &  46  Vict.      And  a  bill  issued  abroad,  which  conforms  to  the  requisites 
c.  61),  8.  72.     ^£  Eugiiyii  law,  may  be  treated  as  vaUd  for  the  purpose  of 

enforcing  payment,  as  between  all  parties  who  negotiate,  hold, 
or  become  parties  to  it  in  the  United  Kingdom. 

The  duties  of  the  holder  as  to  presentment  for  payment  or 
acceptance,  and  the  necessity  for  a  sufficiency  of  a  protest  or 
notice  of  dishonour,  or  otherwise,  are  determined  by  the  law  of 
the  place  where  the  act  is  done,  or  the  bill  is  dishonoured. 

The  law  of  the  place  of  payment  determines  the  due  date, 
and  the  amount  is  calculated  on  the  rate  of  exchange  at  the 
place  of  payment, 
p-  44S.  The  nature  and  incidents  of  a  contract  entered  into  by  an 

agent  in  a  foreign  place,  and  the  extent  of  the  agent  s  authority, 
would  also  seem  to  depend,  primd  facie,  upon  the  law  of  the 
place  where  the  agent  contracts. 

But  in  contracts  of  affreightment  and  hypothecation  entered 
into  by  a  master  of  a  ship,  the  contract  between  the  owners 
and  freighters  is  referred  to  the  law  of  the  ship's  flag;  and 
qucere,  whether  this  principle  does  not  extend  to  all  contracts 
entered  into  by  the  master  on  behalf  of  the  owners  ? 
P-  451-  (3)  Performance  of  the  Contract, — Performance  or  non-per- 

formance of  a  contract,  and  the  consequent  dissolution  of  the 
obligation,  is  tested  by  the  law  of  the  place  where  the  contract 
was  intended  to  be  performed. 

Qucere,  whether  the  unforeseen  incidents  of  the  obligation, 
which  arise  in  the  course  of  performance,  are  governed  by  the 
lex  loci  celebrationis  or  solutionis  ?  Semble,  the  former,  at  any 
rate  if  any  external  facts,  such  as  the  domicil  of  the  parties, 
tend  to  indicate  an  intention  to  adopt  that  law. 
p-  45S«  The  illegality,  by  the  law  of  the  place  of  performance,  of  the 

performance  contracted  for  invalidates  the  contract  ab  initio. 
p.  457.  (4)  Discharge  of  the  Contract  otherwise  titan  by  Performance. — 

The  discharge  of  a  contract,  when  not  the  natural  result  of  the 
agreement,  nor  the  indirect  consequence  of  the  rules  of  the  lex 
fori  as  to  the  time  within  which  a  remedy  must  be  sought, 
may  be  effected  by  the  law  of  the  place  where  the  contract  was 
made. 
P>  459*  A  discharge  by  the  laws  or  tribunals  of  a  paramount  Legis- 
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lature,  such  as  that  of  the  United  Kingdom,  will  bind  tribunals     Pabt  hi. 
of  the  subordinate  jurisdictions,  wherever  the  contract  was  made,       t^* 
if  the  paramount  Legislature  intended  it  to  have  that  effect.  cap.  viii. 

But  a  discharge,  to  claim  recognition  in  a  foreign  court,  must  p  ^g^ 
be  an  absolute  discharge  of  the  obligation,  and  not  a  mere  refusal 
of  a  remedy. 

A  contract  may  also  be  discharged  by  a  novation  or  a  release,  P-  464- 
forming  a  new  agreement   between  the  parties,  and  executed 
according  to  the  requirements  of  the  lex  loci  actiis. 
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Part  III. 

ACT8. 


Cap.  VIII. 


APPENDIX  {A)  TO  CHAPTER  VIII. 

YORK- ANTWERP  RULES,  1890. 

Rule  I. — Jettison  of  Deck  Cargo. 

No  jettison  of  deck  cargo  shall  be  made  good  as  general  average. 
Every  structure  not  built  in  with  the  frame  of  the  vessel  shall  be 
considered  to  be  a  part  of  the  deck  of  the  vessel. 

Rule  II. — Damage   bt  Jettison   and   SAcaiFicE   for    the  Common 

Safety. 

Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  or  in  con- 
sequence of  a  sacrifice  made  for  the  common  safety,  and  by  water  which 
goes  down  a  ship's  hatches  opened  or  other  opening  made  for  the 
purpose  of  making  a  jettison  for  the  common  safety,  shall  be  made  goo«.l 
as  general  average. 

Rule  III. — Extinguishing  Fire  on  Shipboard. 

Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  water 
or  otherwise,  including  damage  by  beaching  or  scuttling  a  burning  ship^ 
in  extinguishing  a  fire  on  board  the  ship,  shall  be  made  good  as  general 
average ;  except  that  no  compensation  shall  be  made  for  damage  to  such 
portioDs  of  the  ship  and  bulk  cargo,  or  to  such  separate  packages 
of  cargo,  as  have  been  on  fire. 

Rule  IV. — Cutting  away  Wreck. 

Loss  or  damage  caused  by  cutting  away  the  wreck  or  remains  of 
spars,  or  of  other  things  which  have  previously  been  carried  away  by  sea- 
peril,  shall  not  be  made  good  as  general  average. 

Rule  V. — ^Voluntary  Stranding. 

When  a  ship  is  intentionally  run  on  shore,  and  the  circumstances 
are  such  that  if  that  course  were  not  adopted  she  would  inevitably  sink, 
or  drive  on  shore  or  on  rocks,  no  loss  or  damage  caused  to  the  ship^ 
cargo,  and  freight,  or  any  of  them  by  such  intentional  running  on  shore 
shall  be  made  good  as  general  average.  But  in  all  other  cases  where  a 
ship  is  intentionally  run  on  shore  for  the  common  safety,  the  consequent 
loss  or  damage  shall  be  allowed  as  general  average. 
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BuLE  VI. — Carrying  Press  op  Sail. — Damage  to  or  Loss  op         ^^^'^  ^'^• 

,^                                                                      Acts. 
Sails.  

Damage  to  or  loss  of  sails  and  spars,  or  either  of  them,  caused  ' 
by  forcing  a  ship  off  the  ground  or  by  driving  her  higher  up  the  ground, 
for  the  common  safety,  shall  be  made  good  as  general  average ;  but 
where  a  ship  is  afloat,  no  loss  or  damage  caused  to  the  ship,  cargo,  and 
freight,  or  any  of  them,  by  carrying  a  press  of  sail,  shall  be  made  good 
as  general  average. 

KuLE  VII. — Damage  to  Engines  in  Bbploating  a  Ship. 

Damage  caused  to  machinery  and  boilers  of  a  ship,  which  is  ashore 
and  in  a  position  of  peril,  in  endeavouring  to  refloat,  shall  be  allowed  in 
general  average,  when  shown  to  have  arisen  from  an  actual  intention  to 
float  the  ship  for  the  common  safety  at  the  risk  of  such  damage. 

KuLG    VIII. — Expenses    Lightening    a    Ship    when    Ashore,   and 

Consequent  Damage. 

When  a  ship  is  ashore  and,  in  order  to  float  her,  cargo,  bunker  coals, 
and  ship's  stores,  or  any  of  them,  are  discharged,  the  extra  cost  of 
lightening,  lighter  hire,  and  reshipping  (if  incurred),  and  the  loss  or 
damage  sustained  thereby,  shall  be  admitted  as  general  average. 

KuLE  IX. — Cargo,  Ship's  Materials,  and  Stores  Burnt  for  Fuel. 

Cargo,  ship's  materials,  and  stores,  or  any  of  them,  necessarily  burnt 
for  fuel  for  the  common  safety  at  a  time  of  peril,  shall  be  admitted  as 
general  average,  when  and  only  when  an  ample  supply  of  fuel  ad  been 
provided ;  but  the  estimated  quantity  of  coal  that  would  have  been 
consumed,  calculated  at  the  price  current  at  the  ship's  last  port  of 
departure  at  the  date  of  her  leaving,  shall  be  charged  to  the  shipowner, 
and  credited  to  the  general  average. 

BuLE  X. — Expenses  at  Port  of  Befuge,  <fec. 

(a) — When  a  ship  shall  have  entered  a  port  or  place  of  refuge,  or  shall 
iiave  returned  to  her  port  or  place  of  loading,  in  consequence  of  accident, 
sacrifice  or  other  extraordinary  circumstances,  which  render  that 
necessary  for  the  common  safety,  the  expenses  of  entering  such  port 
or  place  shall  be  admitted  as  general  average ;  and  when  she  shall  have 
sailed  thence  with  her  original  cargo,  or  a  part  of  it,  the  coiTOsponding 
expenses  of  leaving  such  port  or  place,  consequent  upon  such  entry 
or  return,  shall  likewise  be  admitted  as  general  average. 

(6) — The  cost  of  discharging  cargo  from  a  ship,  whether  at  a  port  or 
pl>ice  of  loading,  call,  or  refuge,  shall  be  admitted  as  general  average, 
when  the  discharge  was  necessary  for  the  common  safety  or  to  enable 
damage  to  the  ship,  caused  by  sacrifice  or  accident  during  the  voyage, 
to  be  repaired,  if  the  repairs  were  necessary  for  the  safe  prosecution  of 
the  voyage. 

(c) — ^Whenever  the  cost  of  discharging  cargo  from  a  ship  is  admissible 
R6  general  average,  the  cost  of  reloading  and  storing  such  cargo,  on 
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I*AUT  II  r.    board  the  said  ship,  together  with  all  storage  charges  on  such  cargo. 

Acts.        nhall  likewise  be  so  admitted.    But  when  the  ship  is  condemned  or  does 

Cap.  VTIl.    ^^^  proceed  on  her  original  voyage,  no  storage  expenses  incurred  after 

the  date  of  the  ship's  condemnation  or  of  the  abandonment  of  the 

voy&ge  shall  be  admitted  as  general  average. 

(d) — If  a  ship  under  average  be  in  a  port  or  place  at  which  it 
is  practicable  to  repair  her,  so  as  to  enable  her  to  carry  on  the  whole 
cargo,  and  if,  in  order  to  save  expenses,  either  she  is  towed  thence  to 
some  other  port  or  place  of  repair  or  to  her  destination,  or  the  cargo  or 
a  portion  of  it  is  transhipped  by  another  ship,  or  otherwise  forwaided, 
then  the  extra  cost  of  such  towage,  transhipment,  and  forwarding, 
or  any  of  them  (up  to  the  amount  of  the  extra  expense  saved)  shall  be 
payable  by  the  several  parties  to  the  adventure  in  proportion  to  the 
extraordinary  expenses. 

Rule  XI. — Wages  and  Maintenance  of  Cakw  in  Port  op 

Refuge,  &g. 

When  a  ship  shall  have  entered  or  been  detained  in  any  port  or  place, 
under  the  circumstances,  or  for  the  purpose  of  the  repairs,  mentioned 
in  Rule  X.,  the  wages  payable  to  the  Master,  Officers,  and  Grew, 
together  with  the  cost  of  maintenance  of  the  same,  during  the  extra 
period  of  detention  in  such  port  or  place  until  the  ship  shall  or  should 
have  been  made  ready  to  proceed  on  her  voyage,  shall  be  admitted  as 
general  average.  But  when  the  ship  is  condemned  or  does  not  proceed 
on  her  original  voyage  the  wages  and  maintenance  of  the  Master, 
Officers,  and  Crew,  incurred  after  the  date  of  the  ship's  condemnation 
or  of  the  abandonment  of  the  voyage,  shall  not  be  admitted  as  general 
average. 

Rule  XIT. — Damage  to  Cargo  in  Discharging,  &c. 

Damage  done  to  or  loss  of  cargo  necessarily  caused  in  the  act  of 
discharging,  storing,  reloading,  and'  stowing  shall  be  made  good  a8 
general  average,  when  and  only  when  the  cost  of  those  measures 
respectively  is  admitted  as  general  average. 

Rule  XIII. — Deductions  from  Cost  of  Repairs. 

In  adjusting  claims  for  general  average,  repairs  to  be  allowed  in 
general  average  shall  be  subject  to  the  following  deductions  in  respect  of 
'*  new  or  old,"  viz. : 

In  the  case  of  iron  or  steel  ships,  from  date  of  original  register  to  the 
date  of  accident, — 

Up  to  I  year  old  {A), 

All  repairs  to  be  allowed  in  full,  except  painting  or  coating  of  bottom, 
from  which  one-third  is  to  be  deducted. 

Between  i  and  3  years  {B). 

One-third  to  be  deducted  off  repairs  to  and  renewal  of  Woodwork  of 
HuU,  Masts  and  Spars,  Furniture,  Upholstery,  Crockery,  Metal  and 
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Glassware,  also  Sails,  Rigging,  Ropes,  Sheets,  and  Hawsers  (other  than     Pabt  III. 

wire  and  chain),  Awnings,  Covers,  and  Painting. ' 

One-sixth  to  be  deducted  off  Wire  Rigging,  Wire  Ropes  and  Wire    cap.  VI II. 
Hawsers,  Chain  Cables  and  Chains,  Donkey  Engines,  Sleam  Winches 
and  connections.  Steam  Cranes  and  connections ;  other  repairs  in  full. 

Between  3  and  6  year  a  {C). 

Deductions  as  above  under  Clause  B,  except  that  one-sixth  be 
deducted  off  Ironwork  of  Masts  and  Spars,  and  Machinery  (inclusive 
of  boilers  and  their  mountings). 

Bettoeen  6  and  10  years  {B). 

Deductions  as  above  under  Clause  C,  except  that  one-third  be 
deducted  off  Ironwork  of  Masts  and  Spars,  repairs  to  and  renewal  of 
all  Machinery  (inclusive  of  boilers  and  their  mountings),  and  all 
Hawseiis,  Ropes,  Sheets,  and  Rigging. 

Between  10  and  15  years  {B), 

One-third  to  be  deducted  off  all  repairs  and  renewals,  except  Ironwork 
of  Hull  and  Cementing  and  Chain  Cables,  from  which  one-sixth  to  be 
deducted.     Anchors  to  be  allowed  in  full. 

Over  15  years  {F). 

One-third  to  be  deducted  off  all  repairs  and  renewals.  Anchors  to  be 
allowed  in  full.     One-sixth  to  be  deducted  off  Chain  Cables. 

Generally  {G). 

The  deductions  (except  as  to  Provisions  and  Stores,  Machinery,  and 
(Boilers)  to  be  regulated  by  the  age  of  the  ship,  and  not  the  age  of  the 
particular  part  of  her  to  which  they  apply.  No  painting  bottom  to  be 
allowed  if  the  bottom  has  not  been  painted  within  six  months  previous 
to  the  date  of  accident.  No  deduction  to  be  made  in  respect  of  old 
material  which  is  repaired  without  being  replaced  by  new,  and  Pro- 
visions and  Stores  which  have  not  been  in  use. 
In  the  case  of  wooden  or  composite  ships  : 

When  a  ship  is  under  one  year  old  from  date  of  original  register,  at 

the  time  of  accident,  no  deduction  new  for  old  shall  be  made. 

After  that  period  a  deduction  of  one-third  shall  be  made,  with 

the  following  exceptions : 

Anchors  shall  be  allowed  in  full.     Chain  cables  shall  be  subject  to  a 

deduction  of  one-sixth  only. 
No  deduction  shall  be  made  in  respect  of  provisions  and  stores  which 

had  not  been  in  use. 
Metal  sheathing  shall  be  dealt  with,  by  allowing  in  full  the  cost  of  a 
weight  equal  to  the  gross  weight  of  metal  sheathing  stripped 
off,  minus  the  proceeds  of   the  old  metal.      Nails,  felt  and 
labour  metalling  are  subject  to  a  deduction  of  one-third. 
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PAttT  III.     in  the  case  of  Ships  generally  : 

Acts.  Jq  the  case  of  all  ships,  the  expense  of  straightening  hent  ironwork. 

Cap.  VIII.  including  labour    of  taking  out   and  replacing  it,  shall  be 

allowed  in  full. 

Graving  dock  dues,  including  expenses  of  removals,  cartages,  use  of 
shears,  stages,  and  graving  dock  materials,  shall  be  allowed  in 
full. 

BuLE  XIV, — ^Temporary  Repairs. 

No  deductions  "  new  for  old "  shall  be  made  from  the  cost  of  tem- 
porary repaii*s  of  damage  allowable  as  general  average. 

Rule  XV. — Loss  of  Freight. 

Loss  of  freight  aiising  from  damage  to  or  loss  of  cargo  shall  be  made 
good  as  general  average,  either  when  caused  by  a  general  average  act, 
or  when  the  damage  to  a  loss  of  cargo  is  so  made  good. 

Rule  XVI. — Amount  to  be  made  good  for  Cargo  Lost  or 

Damaged  bt  Sacrifice. 

The  amount  to  be  made  good  as  general  average  for  damage  or  loss  of 
goods  sacrificed  shall  be  the  loss  which  the  owner  of  the  goods  has  sus- 
tained thereby,  based  on  the  market  values  at  the  date  of  the  arrival  of 
the  vessel  or  at  the  termination  of  the  adventure. 

Rule  XVII. — Contributory  Values. 

The  contribution  to  a  general  average  shall  be  made  upon  the  actual 
values  of  the  property  at  the  termination  of  the  adventure,  to  which 
shall  be  added  the  amount  made  good  as  general  average  for  property 
sacrificed;  deduction  being  made  from  the  shipowner's  freight  and 
passage-money  at  risk,  of  such  port  charges  and  crew's  wages  as  would 
not  have  been  incurred  bad  the  ship  and  cargo  been  totally  lost  at  the 
date  of  the  general  average  act  or  sacrifice,  and  have  not  been  allowod 
as  general  average;  deduction  beiDg  also  made  from  the  value  of 
the  property  of  all  chargeit  incurred  in  respect  thereof  subsequently  to 
the  general  average  act,  except  such  charges  as  are  allowed  in  general 
average. 

Passengers'  luggage  and  personal  effects,  not  shipped  under  bill  of 
lading,  shall  not  contribute  to  general  average. 

Rule  XVIII. — Adjustments. 

Except  as  provided  in  the  foregoing  rules,  the  adjustment  shall  be 
drawn  np  in  accordance  with  the  law  and  practice  that  would  have 
governed  the  adjustment  had  the  contract  of  affreightment  not  con- 
tained a  clause  to  pay  general  average  according  to  these  Rules. 
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APPENDIX  (B)  TO  CHAPTER  VIII. 

LONDON  CONFERENCE  RULES  OF  AFFREIGHTMENT, 

1893. 

1 .  The  shipowner  shall  not  be  responsible  for  loss  or  damage  arising 
from  the  act  of  God,  perils  of  the  sea,  or  other  navigable  waters,  barratry 
of  the  master  or  crew,  enemies,  pirates,  civil  commotions,  robbers, 
thievee,  arrest  or  restraint  of  princas,  rulers  or  people,  riots,  strikes,  or 
stoppage  of  labour,  capture  or  se'izure  or  arrest  under  civil  process  ;  nor 
from  fire  on  boai*d,  in  hulk  or  craft  or  on  shore,  collisions,  strandings, 
explosions,  breakdown  of  machinery  or  tackle,  or  other  accidents  at  sea, 
in  other  navigable  watera,  or  in  port,  even  when  occasioned  by  negli- 
gence, default,  or  error  in  judgment  of  the  pilot,  master,  crew,  or  other 
servants  of  the  shipowner ;  nor  from  heating,  decay,  putrefaction,  ru^t, 
sweat,  change  of  character,  drainage,  leakage,  breakage,  or  any  loss  or 
damage  arising  from  the  nature  of  the  goods,  or  the  insufficiency  of 
packages,  or  vermin ;  nor  for  land  damage ;  nor  for  the  obliteration, 
errors,  insufficiency,  or  absence  of  marks,  numbers,  address,  or  descrip- 
tion ;  nor  for  risk  of  hulk,  craft,  or  transhipment. 

2.  The  shipowner  shall  be  responsible  for  loss  or  damage  arising  from 
any  unfit  state  of  the  vessel  to  receive  the  goods,  or  any  unseaworthi- 
ness of  the  vessel  when  she  sails  on  the  voyage.  But  any  latent  defect 
in  hull,  machinery,  equipment,  or  fittings,  shall  not  be  considered 
unfitness  or  unseaworthiness,  provided  the  same  do  not  result  from 
want  of  due  diligence  of  the  shipowner,  or  of  the  ship's  husband  or 
manager. 

3.  The  shipowner  shall  be  responsible  for  loss  or  damage  arising  from 
want  of  reasonable  care  and  skill  in  the  loading,  stowage,  or  discharge 
of  the  goods.  Shipowners'  responsibility  to  cease  on  delivery  from  the 
ship's  tackle. 

4.  The  ship  to  be  at  liberty  to  call  at  any  port  in  order,  to  sail 
without  pilots,  and  to  tow  and  assist  vessels  in  distress,  and  to  deviate 
for  the  purpose  of  saving  life  or  property. 

5.  General  average  payable  according  to  York- Antwerp  rules. 

Adopted  by  the  Association  for  the  Reform  and  Codification  of  the 
Law  of  Nations  at  their  London  Conference,  iS93' 
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Acts. 


Cap.  VIII. 
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GLASGOW  MARINE  INSURANCE  RULES,  1901. 

(Adopted  at  the  Glasgow  Conference  of  the  International  Law 

Association,  1901.) 

I. — ^ToTAL  Loss. 

1.  An  insurance  against  total  loes  includes  a  constructive  as  well  as 
an  actual  total  loss  unless  a  different  intention  is  shown  in  the  policy. 

2.  Where  hy  a  peril  insured  against  an  insured  subject  is  destroyed, 
or  80  damaged  as  to  cease  to  be  a  thing  of  the  kind  insured,  there  is  an 
actual  total  loss. 

3.  Where  by  a  peril  insured  against  the  owner  of  nn  insured  subject 
has  been  wholly  deprived  of  it,  and  either  there  is  no  reasonable  pros- 
pect of  recovering  it,  or  it  can  only  be  recovered  on  paying  charges  upon 
it  exceeding  the  recovered  value,  for  which  the  assured  is  not  other- 
wise liable,  there  is  an  actual  total  loss,  although  the  subject  may  still 
exist. 

4.  Where  by  a  peril  insured  against  the  owner  of  an  insured  subject 
is  deprived  of  the  possession  or  of  the  control  and  use  of  it  indefinit-ely, 
there  is  a  constructive  total  loss  of  the  subject. 

5.  Where  by  a  peril  insured  against  a  ship  is  so  damaged  or  so 
placed  that  the  cost  of  recovering  and  repairing  her  would  exceed 
three-fourths  of  her  sound  value  before  the  disaster,  there  is  a  construc- 
tive total  loss  of  the  ship. 

(o)  The  c  )st  of  recovery  and  repair  is  to  be  estimated  with  refer- 
ence to  the  circumstances  at  the  time  to  which  the  estimate 
relates; (a)  including  the  cost  of  prudent  temporary  repairs 
and  removal  to  a  port  of  repair,  and  also  any  necessary 
expenses  of  obtaining  money,  but  not  including  wages  or  pro- 
visions for  the  ship's  crew  at  the  port  of  repair. 

(6)  In  making  the  comparison  no  deduction  is  to  be  made  from  the 
cost  of  repairs  in  respect  of  new  for  old,  or  in  respect  of 
general  average  contributions  which  have  become  payable  by 
other  interests  towards  the  cost  of  repairs ;  but  deduction  is 
to  be  made  of  contributions  which  would  be  payable  by  other 
interests  to  expenses  or  sacrifices  to  be  incurred  or  made  after 
the  time  to  which  the  estimate  relates.(a) 

(c)  Where  the  ship  has  been  valued  in  the  policy 'that  value  shall 
be  deemed  to  be  her  sound  value  unless  otherwise  expressly 
agreed  in  the  policy. 

(//)  See  Rule  7. 
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6.  In   the  following  cases  there    is    a    constructive  total  loss  of     part  III. 

Acts. 
cargo :  

(i)  Where  owing  to  perils  insured  against  goods  are  left  at  a  port     cap.  VIII. 


bhort  of  their  destination  because  they  cannot  be  carried  forward  ;  or  -7 
because  if  carried  forward  they  would  not  arrive  at  the  destination 
merchantable  as  things  of  the  kind  insured. 

(2)  Where  by  perils  insured  against  the  goods  are  lost  or  damaged  to 
the  extent  of  three-fourths  of  their  insurable  value. 

(3)  Where  by  perils  insured  against  the  carrying  ship  is  an  actual  or 
constructive  total  loss,  and  the  goods  are  not  forwarded  under  the 
original  contract  of  carriage,  and  they  can  only  be  brought  to  their 
destination  by  incurring  expenses  which  would  exceed  three-fourths  of 
their  gross  value  on  arrival  less  the  expenses  of  selling. 

The  estimate  of  expenses  is  to  include  all  expenses  of  recovering  and 
preserving  the  goods  and  all  forwarding  freight  wbich  would  be 
incurred  after  the  time  to  which  the  estimate  relates,(a)  but  not  any 
salvage  or  other  expenses,  or  general  average  contributions,  incurred  in 
respect  of  the  goods  before  that  time. 

7.  Where  notice  of  abandonment  has  been  given  to  the  insurer,  as  Time  for 
hereinafter  required,  the  estimate  of  whether  the  insured  subject  was  ^onSructfve 
a  constructive  total    loss    is    to    be    made  as  at  the  date  of  giving  total  loss, 
that  notice.    Where  notice  of  abandonment  has  become  unnecessary  the 
estimate  is  to  be  made  as  at  the  date  of  the  sale  or  other  event  which 

made  it  unnecessary. 

Notice  of  Abandonment. 

8.  The  assured  cannot  abandon  and  claim  as  for  a  total  loss,  unless 
the  insured  subject  has  become  an  actual  or  constructive  total  loss. 

9.  Where  there  is  a  constructive  total  loss  of  an  insured  subject,  the 
iissured  is  entitled  to  claim  payment  of  the  full  amount  insured  if  he 
ha«  duly  given  notice  that  he  abandons  to  the  insurer  the  interest 
in  the  subject  insured  by  him.  Failing  such  notice,  the  assured  can  only 
claim  as  for  a  partial  loss,  except  in  the  cases  mentioned  in  Bule  10. 

(a)  The  notice  must  be  given  to  the  insurer  with  reasonable 
diligence  after  receipt  by  the  assured  of  information  of  the 
loss ;  allowing  time  for  inquiry  where  the  information  is 
doubtful, 

(6)  The  notice  may  be  given  in  any  manner,  but  must  indicate 
the  intention  of  the  assured  to  abandon  the  insured  interest 
in  the  subject  insured  unconditionally. 

10.  Where  the  interest  of  the  assured  in  the  insured  subject  has  been  Where  notice 
justifiably  sold  before  he  has  had  full  opportunity  of  abandoning  it  to  "^f  "eces- 
the  insurer,  and  generally  where  no  benefit  could  arise  to  the  insurer 

if   notice   of  abandonment   were   given  to  him,  such    notice   is  not 
necessary,  and  the  assured  may  claim  payment  in  full  without  it. 
Also  notice  of  abandonment  is  not  necessary  from  an  insurer  to  a 

re-insurer. 

(a)  See  Rule  7. 
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I  ^,;i  1 1 1.  II.  Neither  the  right  to  abandon  and  claim  payment  in  full  nor  the 

Vv  in.  right  to  refuse  to  accept  abandonment  is  prejudiced  by  efforts  made 
by  the  assured  or  insurer  to  save  or  diminish  the  loss  of  the  thing 
injured. 

Effxxtt  of  Abandonment. 


^  vr  \in. 


12.  Where  abandonment  of  the  subject  insured  has  been  accepted,  or 
where  there  is  an  actual  or  constructive  total  loss,  the  insurer 
becomes  entitled  on  payment  of  the  full  amount  insured  to  his  rate- 
able proportion  of  all  that  remains  of  the  assured's  interest  in  the 
subject  insured,  as  from  the  time  of  the  casualty  which  caused  the  loss  ; 
and  also  to  be  subrogated  in  like  proportion  to  all  the  rights  and 
i^medies  of  the  assured  in  respect  of  that  interest  or  the  loss  thereof. 
Fit'iKht  13.  Where  freight  is  earned  by  the  ship  by  continuing   a  voyage 

oununl  after     after  becomiDir  transferred  to  the  insurer  of  ship  as  aforesaid,   the 
iiieiit.  freight  so  earned  is  to  be  apportioned  between  the  assured  and  the 

insurer  of  ship,  in  proportion  to  the  distances  run  by  the  ship  in  earning 
that  freight  before  and  after  the  casualty. 

If  pait  of  the  freight  for  the  voyage  has  been  received  in  advance, 
only  so  much  of  the  freight  earned  by  continuing  the  voyage  will  belong 
to  the  assured,  as,  having  regard  to  the  freight  received  in  advance,  will 
give  him  his  pro  rata  share  of  the  whole. 

Effect  upon  Fkeight  Insurances. 

14.  For  the  purposes  of  an  insurance  of  freight,  any  freight 
apportioned  to  an  insurer  of  ship  under  the  circumstances  stated  in 
Rule  13  is  to  be  deemed  to  be  lost. 

15.  Where  freight  for  a  voyage  is  insured  generally,  there  is  a  total 
loss  of  freight  if  by  perils  insured  against  the  cargo  has  become  an 
actual  or  constructive  total  loss,  and  no  goods  bearing  freight  can 
be  profitably  substituted  and  carried  to  the  destination. 

Where  specific  or  chartered  freight  is  insured,  there  is  a  total  loss  if, 
having  regard  to  the  freight  contract,  no  part  of  that  freight  can 
be  earned. 

In  either  case,  there  is  a  total  loss  of  freight  if  the  ship  has  by  perils 
insured  against  become  an  actual  or  constructive  total  loss,  and  no  part 
of  the  cargo  can  be  forwarded  to  the  destination  except  at  an  expense 
to  the  shipowner  which  would  exceed  the  freight  there  payable.  The 
expense  to  be  estimated  for  this  purpose  shall  include  all  expenses 
of  forwarding  the  goods  which  would  have  to  be  incurred  by  the 
shipowner  as  from  the  time  when  the  voyage  of  his  ship  was  given  up. 

But  if  in  any  case  pro  rata  freight  has  become  payable  the  loss 
of  freight  is  not  total. 

II. — Partial  Loss  of  Ships:  Deductions. 

16.  The  deductions  from  the  cost  of  repairs  in  i-espect  of  new  for  old. 
for  ascertaining  the  amount  of  a  partial  loss  of  ship,  shall  be  those 
allowed  by  Rule  XIII.  of  the  York-Antwerp  Rules  of  General  Average. 
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III. — Effect  of  Unseaworthiness,  &c.  .^^, 

1 7.  An  insurer  is  not  liable  for  loss  or  damage  brought  about  by  the    (^^^"^n  j 
wilful  act  of  the  assured  himself,  even  though  the  proximate  cause  may 


seaworthi- 
ness. 


have  been  a  peril  insured  against.  Wilful  act. 

18.  An  insurer  is  not  liable  for  lessor  damage  caused  proximately  inherent 
by  any  inherent  vice,  weakness  or  nature,  or  unsoundness  in  condition,  ^^* 
of  the  subject  insured,  or  of  the  thing  on  which  the  safety  of  the  subject 
insured  depends. 

19.  Upon  any  insurance  for  a  voyage  of  a  ship  or  of  any  interest  Warranty  of 
dependent  upon  the  ship,  the  assured  warrants  as  follows : 

(i)  That  where  the  insurance  first  attaches  in  port  all  reasonable 
care  has  been  taken  to  make  the  ship  then  in  a  fit  condition  to 
lie  there. 
(2)  That  all  reasonable  care  will  be  taken  to  make  the  ship  fit  and 
properly  manned,  equipped,  and  documented  for  her  voyage. 
Provided  that  where  the^  voyage  includes  more  than  one  stage, 
it  will  suffice  that  reasonable  care  be  taken  to  make  the  ship 
fit  and  properly  manned,  equipped,  and  documented  at  the 
beginning  of  each  stage  for  that  stage. 
In  case  of  any  breach  of  this  warranty  the  insurer  is  not  liable  for 
any  loss  or  damage  consequent  thereon,  although  proximately  caused  by 
a  peril  insured  against.     But  the  insurance  is  not  conditional  on  per- 
formance of  the  warranty,  and  is  not  affected  by  a  breach  thereof, 
except  as  above  stated  ;  and  except  as  above  provided,  there  is  not  any 
warranty  of  the  fitness  of  the  ship  by  the  assured. 

In  a  policy  on  cargo  there  is  no  implied  warranty  as  to  the  seaworth'- 
uess  of  the  ship. 

rv. — Double  Insurances. 

20.  Where  an  interest  is  insured  against  the  same  risk  for  the  same 
assured  by  two  or  more  insurances  for  amounts  which  together  exceed 
the  agreed  or  insurable  value  of  that  interest,  there  is  a  double  insur- 
ance. The  assured  may  in  such  a  case  recover  in  respect  of  a  losj 
under  any  of  the  policies  covering  it,  in  any  order,  unless  he  has  already 
received  indemnity  for  the  loss  as  estimated  upon  the  valuation  in  that 
policy. 

21.  Where  in  a  case  of  double  insurance  one  or  more  of  the  insurers  Contributior. 
have  duly  paid  a  loss,  they  are  entitled  to  contributions  thereto  from 

the  insurers  on  the  other  policies  which  cover  the  loss,  so  that  the 
amount  paid  shall  be  distributed  over  the  whole,  as  follows  : 

(a)  Where  the  policies  are  unvalued  or  agree  in  their  valuations, 
the  contribution   is    to    be    in  proportion   to   the  amounts 
insured ; 
{b)  Where  the  valuations  in  the  policies  differ,  then : 

(i)  In  case  of  partial  loss,  the  contribution  is  to  be  in  propor- 
tion to  the  liabilities  under  the  several  policies  in  respect 
of  that  loss ; 
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(2)  In  case  of  total  loss,  so  much  of  the  amount  paid  under 
any  policy  as  is  aseribable  to  the  part  of  the  valuation 
therein  which  is  covered  by  other  policies,  is  to  be  contri- 
buted to  by  those  policies  in  proportion  to  their  liabilities 
in  respect  thereof. 
22.  The  assured  cannot  claim  any  return  of  premium  in  cases  of 
double  insurance  where  the  risk  has  attached. 

The  French  version  of  the  Glasgow  Rules  (translated  by  Dr.  Govare) 
is  as  follows  : 


RfeGLES  DE  UASSURANCE  MARITIME. 

I.  Perte  Totale. 

1.  L'assurance  sur  perte  totale  comprend  k  la  fois  la  perte  totale 
absolue  et  la  peite  totale  relative;  k  moins  que  la  police  n*indique  que  la 
commune  intention  des  parties  a  etc  de  donner  uno  autre  signification 
k  ces  termes. 

2.  II  y  a  perte  totale  absolue  toutes  les  fois  que  par  Teffet  d'un  risque 
convert  par  Fassurance,  la  chose  assur6e  est  d^truite  ou  avarice  au  point 
de  perdre  sa  nature  propre. 

3.  Quand  le  propri^taire  de  la  chose  assur^e,  par  Teffet  d'un  risque 
convert  par  I'assurance,  en  a  6t6  enti^rement  deposs^de,  soit  qu'il  n*y 
ait  aucun  espoir  vraisemblable  qu'il  rentre  en  possession,  soit  qu'il  nt» 
puisse  rentrer  en  possession  qu'en  payant  des  sommes  qui  d^passeraient 
la  valeur  recouvr^  et  qu'il  n'est  pas  tenu  de  payer  pour  une  autre 
cause,  il  y  a  perte  totale  absolue  alors  m^me  que  la  chose  existerait 
encore. 

4.  II  y  a  perte  totale  relative  toutes  les  fois  que  par  Teffet  d'uu 
risque  convert  par  I'assurance,  le  propri^taire  est,  pendant  un  temps 
ind^fini,  d^poss^d^  de  sa  chose  ou  priv^  de  son  administration  et  de  son 
usage. 

5.  II  y  a  perte  totale  relative  d'un  navire  toutes  les  fois  que,  par 
Teffet  d*un  risque  convert  par  I'assurance,  il  est  avari^  ou  mis  dans  une 
situation  telle  que  la  somme  nece&saire  k  le  remettre  en  la  possession  de 
Tarmateur  et  k  le  reparer,exc6demit  les  trois  quarts  de  sa  valeur  4  T^tat 
sain  avant  le  ^inistre. 

(a)  Les  frais  k  faire  pour  rentrer  en  possession  du  navire  et  le 
r^parer  doivent  6tre  ^valu^s  en  tenant  compte  des  circon- 
stances  k  T^poquo  k  laquelle  se  r^f^re  cette  Evaluation. (a)  On 
y  comprendra  les  frais  des  reparations  provisoires  qu^il  est 
prudent  de  fail  e  et  la  conduite  k  un  port  pour  y  effectuer  les 
reparations ;  aussi  toutes  les  d^penses  ntfcessaires  pour  se  pro- 
curer des  fonds ;  mais  pas  les  gages  et  vivres  de  Tequipage 
au  poi-t  de  rel&ohe^ 

(5)  Dans  Tetablissement  de  cette  oomparaison  entre  la  valeur  et  les 

(a)  Voir  la  R^gle  7. 
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frais,  il  ne  sera  fait  aucune  deduction  dii  montant  des  r^para-     Pabt  III. 

tions,  soit  pour  difference  du  vieux  au  neuf ,  soit  pour  les  con-       Act5. 

tributions  d'avaries  communes  qui  ont  ^t^  k  la  charge  d'autres    cap.  VIII. 

int^ress^  relativement  au  coAt   des   reparations ;    mais  on 

d^duira  les  contributions    payables   par  d'autres  int^ress^.^ 

relativement  auz  frais  ou  sacrifices  qui  ont  6te  faits  ou  en- 

courus  post^rieurement  k  Fepoque  k  laquolle  se  r^fere  T^valua- 

tion.(a) 
(c)  Si  le  navire  a  6te  estim6  dans  la  police,  I'estimation  sera  pre- 

sum^e    Stre    sa    veritable    valeur,  k   moins  de  conventions 

expresses  contraires. 
6.  II  y  a  perte  totale  relative    de    la  march andise   dans   les  cas 
suivants  : 

(i)  Quand  les  marchandises,  par  I'effet  d'un  risque  couvert  par 
Tassurance,  sont  laissdes  dans  un  port  en  de9a  de  leur  destination,  soit 
parce  qu'elles  ne  pen  vent  ^tre  transportees  plus  loiD,  soit  parceque, 
si  elles  continuaient  le  voyage,  elles  n'arriveraient  pas  k  destination  en 
etat  d'etre  vendues  sous  la  qualification  en  laquelle  elles  ont  ete 
assur^es ; 

(2)  Quand  les  marchandises  par  I'effet  d'un  risque  couvert  pai- 
I'assurance  sont  perdues  ou  avarices  jusqu'i  concurrence  des  trois  quarts 
de  leur  valeur  assurable ; 

(3)  Quand  par  I'effet  d'un  risque  couvert  par  I'assu ranee,  le  navire  est 
devenu  une  perte  totale  absolue  ou  relative,  que  les  marchandises  ne 
sont  pas  expedites  en  execution  du  contrat  originaire  de  transport 
et  qu'elles  ne  peuvent  Stre  amen^es  k  destination  qu'au  prix  de 
d^penses  qui  exc^deraient  les  trois  quaiis  de  leur  valeur  brute  a 
Tarriv^e,  deduction  faite  des  frais  de  vente. 

L'^valuation  de  ces  d^penses  comprendra  tous  les  frais  ayant  pour 
but  de  rentrer  en  possession  des  marchandises  et  leur  conservation 
et  le  frSt  de  transport  qui  serait  k  d^bourser  post^rieurement  k 
I'epoque  k  laquelle  se  r^f^re  revaluation  ;(a)  mnis  non  pas  les  frais  de 
sauvetage  ou  autre.**,  ni  les  contributions  d'avane  grosse,  enoourues 
avant  cette  epoque  par  rapport  k  ces  marchandises. 

7.  Quand  I'avis  de  delaissement  a  6te  donn^  k  I'HSSurenr,  ainsi  qu'il 
est  exige  ci-apr^s,  il  faut  que  revaluation,  destinee  k  verifier  si  la 
chose  assur^e  est  devenue  une  perte  totale  relative,  se  r^f^re  k  la 
date  de  cet  avis.  Quand  Tavis  de  deiaissement  est  devenu  inutile, 
cette  evaluation  se  referera  au  jour  de  la  vente  ou  de  I'evenement  qui  I'a 
rendue  inutile. 

Avis  de  D^aissemext. 

8.  L'assure  ne  pent  deiaisser  et  demander  le  reglement  en  perte 
totale  que  si  la  chose  assuree  est  devenue  une  perte  totale  absolue  ou 
relative. 

9.  Quand  il  y  a  perte  totale  relative  d'une  chose  assurep,  Fassui'e  a 

(a)  Voir  la  BIgle  7, 
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Part  III.    droit  au  paiement  de  toute  la  valeur  aasurte  b41  a  reguli^rement  donne 

Acts.        g^y{g  ^  Tassureur  qu'il  d^laibse  sa  part  d'int^ret  dans  la  choee  aflsurto.  A 

(Up.  Vin.    d^faut  de  cet  avis,  Tassur^  n'a  droit  qu'au  i^glement  en  avarie  parti- 

culi^re,  sauf  dans  les  cas  mentionnte  dans  la  R^gle  lo. 

(a)  L'avis  doit  etre  donn6  k  Tassureur  avec  la  diligence  qu'on  peut 
raisonnablement  exiger,  api^s  reception  par  Tassurd  de  la 
nouvelle  qui  Finforme  de  la  perte;  si  cette  information 
est  sujette  k  caution,  on  aocordera  k  Tassur^  le  temps  de 
]a  oontroler. 
(6)  L'avis  peut  etre  donn^  de  quelque  fa^on  que  ce  soit,  mais  doit 
clairement  exprimer  I'intention  de  Tassur^  de  faire  delaisse- 
ment  sans  condition  ni  reserve. 

10.  Quand  la  part  d'int^r^t  de  Tassur^  dans  la  chose  assur^e  a  ete 
16gitimement  vendue  avant  que  Tassur^  n'ait  eu  Tenti^re  opportunity  de 
faire  d^laissement — et  en  g^n^ral  quand  Tassuieur  n*aurait  pu  retirer 
un  profit  quelconque  de  Tavis  de  delaissement,  s'il  lui  avait  ^te  donn^ — 
alors  oet  avis  n'est  plus  n^cessaire ;  et  memo  Fans  Favoir  donn6,  Fassure 
a  droit  au  paiement  integral  de  la  vaJeur  assuree. 

L'avis  de  d^laissement  nVst  pas  non  plus  exig^  dans  les  rapporls 
d'assureur  k  r^ssureur. 

1 1.  Les  efforts  tent^  par  Fassure  ou  Fassureur  en  vue  d'6viter  ou  de 
diminuer  la  perte  de  la  chose  assuree,  ne  peuvent  en  rien  faire  ^hec  au 
droit  pour  Fasfeur^  de  d^laisser  et  de  reclamer  le  paiement  integral : 
et  pour  Fassureur  de  repousser  le  ddaissement. 

Effet  du  D^laissement. 

12.  8i  le  delaissement  de  la  chose  assuree  a  ^t^  accepts  ou  s'il 
y  a  perte  totale  absolue  ou  relative,  Fassureur,  en  ^change  du  paiement 
integral  de  la  valour  assuree,  a  droit  k  la  portion  correspondante  de  tout 
ce  qui  subsiste  de  la  part  d'interet  de  Fassur^  dans  la  chose  assuree,  k 
partir  de  la  date  du  sinistre  qui  a  caus^  la  perte ;  de  m^me,  et  dans  la 
mdme  proportion,  il  sera  subrog6  k  tons  droits  et  actions  contre  les  tiers 
dont  Fassur^  6tait  invebti  k  raison  de  sa  part  d'int^ret  ou  de  la  perte  de 

la  chose. 

13.  Si  le  navireapr^s  qu'il  a  6t6  transf^r^  k  Fassureur  comme  il  vient 
d'etre  dit,  gagne  un  fidt  en  continuant  son  voyage,  ce  Mt  ainsi  gagne 
sera  r^parti  entre  Fassureur  et  Fassur6  k  proportion  des  distances 
parcourues  par  le  navire  pour  gagner  le  f  r^t,  avant  et  apr^s  le  sinistre. 

Si  une  partie  du  fr^t  a  6t&  pay^  par  avanoe,  Fassur^  ne  recevra  dans 
la  repartition  du  fr^t  gagn6  par  la  continuation  du  voyage  que  la  part 
qui,  join  to  k  ce  qu'il  a  ie9U  d'avance,  compUtera  la  part  proportionnelle 
lui  ravenant  dans  le  Mt  total. 

Effet  sub  les  Assurances  sua  FbAt. 

14.  En  ce  qui  conceme  une  assurance  sur  Mt,  est  consid^r^e  comme 
perdue  toxite  poition  du  fret  attribu^  k  Fassureur  sur  corps,  dans 
les  circonstances  ^nonc^es  dans  Farticle  13. 
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15.  Quand  le  fret  d'un  voyage  est  assur6,  il  y  a  en  general  perte     p^^,.  xn. 
totale  de  ce  frfit,  si,  par  I'effet  d*un  risque  convert  par  Tassaraace,       Acts. 
la  cargaison  est  devenue  une  perte  totale  absolue  ou  relative  et  qu'on    c^^vill. 

ne  peut  avec  profit  lui  substituer  et  CDndaire  k  destination  d'autres  — — 

marchandises  payant  un  fret. 

Quand  le  frSt  assur^  est  ^tabli  sur  poids  sp^cifique  ou  selon 
la  charte-partie,  il  y  a  perte  totale  si  aucune  portion  de  fr^t  d'apr^s  le 
contrat  de  transport  ne  peut  Stre  gagn6e. 

Dans  les  deux  cas,  il  y  a  perte  totale  du  fret,  si  par  Feffet  d*un  risque 
convert  par  Tassurance,  il  y  a  perte  totale  absolue  ou  relative  du 
navire  et  qu'aucune  portion  du  chargement  ne  peut  etre  conduite  k 
destination,  si  ce  n'est  au  pidx  de  d^penses  pour  I'armateur  qui  exc^- 
deraient  le  fret  k  recevoir  k  destination.  Les  d^penses  qu'il  s'agit 
d'evalner  dans  ce  cas  comprendront  tons  les  frais  d'exp^dition  des  mar- 
chandises qui  incomberaient  k  Tarmateur  k  partir  du  moment  oil  le 
voyage  a  6te  rompu. 

Mais  chaque  fois  qu*il  y  a  lieu  k  paiement  d*un  fret  proportionnel,  il 
n'y  a  pas  perte  totale  du  fret. 

II. — AVABIE  PaRTICULI^BE  AU   NaVIBE.      Dij)UCTI0X8. 

16.  Pour  ^tablir  le  r^glement  d'avarie  particuli^re  au  navire,  les 
deductions  du  montant  des  reparations  pour  difference  du  vieux  au  neuf , 
seront  celles  pr^vnes  par  la  R^gle  XIII.  des  Ragles  d'York  et  d'Anvers 
sur  Tavarie  grosse. 

III. — Effet  de  l'Innavigabilite,  <kc. 

17.  L'assurenr  ne  r^pond  pas  des  pertes  ou  avaries  occasionn6es  par 
un  acte  volontaire  de  Tassure,  m^me  si  la  cause  immediate  est  un  risque 
convert  par  Tassurance. 

18.  L'assurenr  ne  r^pond  pas  des  pertes  on  avaries  dont  la  cause  im- 
mediate est  un  vice  propre,  la  faiblesse  de  nature  ou  le  mauvais  etat  de 
la  chose  assur^e  ou  de  la  chose  dont  depend  la  s^curite  de  la  chose 
assur^e. 

19.  Dans  toute  assurance  d'un  voyage  d'un  navire  ou  de  tout  int^ret 
relatif  k  un  navire,  Tassur^  garantit'ce  qui  suit : 

(1)  Que  dans  le  cas  oii  Tassurance  commence  k  produire  son  effet 

dans  un  port,  toutes  les  precautions  convenables  ont  ete  prises 
pour  mettre  le  navire  en  bon  etat  d'y  sejonmer. 

(2)  Que   toutes  les   precautions  convenables   seront   prises   pour 

mettre  le  navire  en  bon  etat,  bien  arme  et  gr^e,  et  muni 
des  documents  pour  son  voyage.  Quand  le  voyage  comprend 
plus  d'une  escale,  il  suffira  toutefois  que  ces  precautions, 
relatives  an  bon  etat,  an  greement,  k  Tarmement  et  aux 
documents,  soient  prises  au  commencement  de  chaque  escale 
pour  cette  escale. 
En  cas  d'infraction  k  cette  garantie,  I'assnreur  ne  repondra  pas 
des  pertes  ou  avaries  qui   en  sont  la  consequence,  m6me  si  la  r^use 

2  H 
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Part  III.     imm^iate  est  an  risque  coavert  par  Fassurance.     Mais  Fassurance  n'est 

^^-       pas  subordoDu^e  k  Faccomplissement  de  cette  obligation  de  garantie ;  elle 

Cap.  VIII.    n'est  pos  invalid^e  par  son  infraction  sauf  dans  les  conditions  ci-dessus 

sp^cifi^es. 

Sauf  ce  qui  est  dit  ci-dessus,  Fassur^  ne  garanti  pas  le  bon  ^tat  du 
navire. 

Dans  les  assurances  sur  facultds,  Fassur^  ne  garanti  pas  le  bon  ^tat  du 
navire. 

lY. — Assurances  Doubles. 

20.  II  y  a  double  assurance  quand  un  int^ret  est  assure  centre 
le  m^me  risque  par  le  meme  assure  k  deux  ou  plusieurs  assureurs  pour 
des  valeurs  qui,  totalis^es,  exc^dent  sa  valeur  agr^^e  ou  assurable. 

En  pareil  caa  Faf  sur6  pent  se  faire  indemniser  d'une  avarie  par  Fune 
des  polices  qui  la  couvrent,  dans  n'importe  quel  ordre,  k  moins  qu'il  n'ait 
d^j4  re9u  une  indemnity  pour  cette  avarie,  calculde  sur  la  valeur  portte 
dans  cette  police. 

21.  Dans  uu  cas  de  double  assurance,  le  ou  les  assureurs  qui 
ont  diiment  r^gii  une  avarie,  sont  en  droit  d'exiger  des  assureui^ 
des  autres  polices  couvrant  cette  mSme  avarie,  une  contribution  do 
mani^re  k  r^partir  sur  la  totality  la  somme  pay^e  com  me  suit : 

(a)  Si  les  polices  ne  contiennent  pas  d'^valuation  ou  portent  toutes 
la  meme  Evaluation,  la  contribution  se  fera  proportion  nolle- 
ment  aux  sommes  assurees  ; 

{b)  Si  les  Evaluations  des  pob'ces  diflErent,  alors : — 

(i)  En  cas  d'avarie  particuliEre,  la  contribution  se  fera  proportion- 
nellement  aux  sommes  couvertes  dans  les  difi'Erentes  polices- 
par  rapport  k  cette  avarie ; 

(2)  En  cas  de  perte  totale,  celui  des  assureurs  qui  a  rdgle  Fimport- 
ance  du  risque  est  en  droit  de  rEclamer  la  contribution  aux 
autres  assureurs,  mais  seulement  pour  la  portion  de  la  somme- 
par  lui  payEe,  qui  se  trouve  comprise  dans  FEvaluation  couverle 
par  les  autres  polices.  Chaque  police  contribuera  en  proportion 
de  sa  responsabilitE  par  rapport  k  cette  somme. 
22.  L'aasurE  ne  pent  demander  aucun  remboursement  de  primes  en. 
cas  de  double  assurance,  une  fois  que  le  risque  a  commence  k  courir. 


CHAPTER  IX.  PAKTiii. 

ACTS. 


TORTS.  Cap.  IX. 


The  question  of  the  proper  law  applicable  to  an  action  based  jurisdictian. 
upon  a  tort  committed  abroad,  and  of  the  proper  forum  in 
which  that  law  should  be  applied,  has  not  arisen  so  frequently 
as  the  corresponding  doubt  with  respect  to  contracts,  but  has 
nevertheless  been  the  subject  of  late  years  of  careful  judicial 
consideration.  It  may  be  conveniently  considered  under  three 
heads  : — (i.)  Jurisdiction  with  respect  to  torts,  (ii.)  the  measure 
of  the  wrong  done,  (iii.)  the  measure  of  the  remedy. 

(i.)  Jurisdiction  with  respect  to  Torts, — The  formal  distinction 
between  local  and  transitory  actions,  arising  from  the  old  rules 
as  to  venucj  has  been  already  suflSciently  considered  ;  (a)  and  it 
need  only  be  remarked  that  it  operated  upon  actions  based  on 
tort  in  exactly  the  same  way  as  upon  actions  based  on  contracts. 
Thus  an  action  for  a  trespass  or  other  tort  to  foreign  land  Tort«  to 
was  formerly  excluded  from  the  English   courts,  not  on  any  ^^^^^^  ^^  • 
principle  of  private  international  law,   but  ostensibly  on   the 
technical  ground  that  it  was  absolutely  necessary,  for  purposes 
of  procedure,  that  the  locality  of  the  alleged  grievance  should 
be  a  country  within  English  jurisdiction,  where  the  action  in 
question  could  be  tried  according  to  English  law.     This  was 
first  definitely  held  in   Skinner  v.  Hast  India  Company,  (V)  so 
long  ago  as  1665  ;  but  the   soundness   of  the  rule  was  subse- 
quently questioned  by  Lord  Mansfield,(c)  who  took  a  distinction 
between  actions  which  concerned  the  title  to  or  possession  of 
foreign  immovables,  and  actions  for  personal  damages  for  torts 
to  those  immovables.     The  full  effect  of  the  existing  rules  as 
to  venue  was  not  recognised  in  this  expression  of  opinion,  which 
was  distinctly  overruled  in  DouUon  v.  AfaUhews,(d)     The  last- 
mentioned  case  re-established  the  strict  rule  which  prohibited 
the  bringing  of  such  an  action  in  an  English  Court,  but  on 
the  technical  ground  of  the  rules  as  to  venue  only. 

The  aboUtion  by  the  Judicature  Act(e)  of  the  rules  as  to  Abolition  of 

rules  of 
(a)  Ante,  p.  343.  (J)  Cited  in  Cowp.  16.  rfimte. 

(r)  Mostyn  v.  FahrigtUy  Cowp.  i8a 
(^0  4  T.  *R.  503.  (e)  38  &  39  Vict.  c.  77 ;  Order  xxxvi.  r.  i. 
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Part  III.    local  veniie  had  the  effect  of  re-opening  the  question.     In  the 
CT8.       g^g^  ^^^  decided  after  this  alteration  in  the  law(a)  the  litigants 

Cap.  IX.  had  by  agresraent  waived  any  objection  to  the  jurisdiction  of 
Torts—  the  Court  that  might  otherwise  have  been  taken,  or  the  point 
Jurisdiction,  would  have  directly  arisen.  The  action  was  brought  by  an 
English  company,  who  owned  a  pier  in  Spain,  against  an  English 
shipowner  for  da?nage  done  to  the  pier  by  the  vessel  coming 
into  collision  with  it.  The  pier  was,  qf  course,  an  integral 
portion  of  Spanish  soil ;  and  after  laying  down  the  general  rule, 
that  no  action  can  be  maintained  in  England  for  a  wrongful 
act,  unless  it  is  wrongful  both  by  English  law  and  by  the  law 
of  the  place  where  it  was  committed,  Hellish,  L.J.,  proceeded 
as  follows :  "  Whether  the  rule  as  to  wrongful  acts  to  immovabl  > 
property  in  a  foreign  country  does  not  go  still  further,  and 
prevent  an  action  from  being  brought  at  all,  is  a  question 
which  it  is  not  necessary  to  determine  in  this  case ;  because, 
having  regard  to  the  consent  of  the  parties  and  the  agreement 
that  has  been  come  to,  no  objection  to  the  jurisdiction  could 
be  taken."  So  it  was  said  by  James,  L.J.,  in  the  same  case, 
that  had  it  not  been  for  the  agreement  of  the  parties,  very 
grave  difficulties  might  have  arisen  as  to  the  jurisdiction  of  the 
Court  to  entertain  any  action  or  proceedings  whatever  with 
respect  to  injuries  done  to  foreign  soil.  The  question  in  the 
most  direct  form  was,  however,  raised  in  the  case  of  British 
South  Africm  Company  v.  Compagnie  de  Mozambiq^ic€(b)  in  1893, 
when  it  was  definitely  decided  by  the  House  of  Lords  that 
no  action  was  maintainable  in  this  country  for  a  tort  to  foreign 
land,  and  that,  although  the  domicil  of  the  defendant  company 
was  English,  and  it  was  alleged  that  no  competent  tribunal 
existed  in  the  sittis.  The  distinction  drawn  by  Lord  Mansfield 
in  Modyyi  v.  Fahrigas  was  rejected.  The  then  existing  autho- 
rities are  so  fully  examined  in  the  judgments  that  it  is  un- 
necessary to  repeat  them  here.  It  is  now  conclusively  settled 
that  the  English  courts  will  decline  to  entertain  an  action  for 
injury  to  foreign  immovables,  not  upon  any  technical  rule 
peculiar  to  this  country,  but  upon  the  ground  .of  the  absence 
of  the  jurisdiction.  The  same  rule  seems  to  be  accepted  in  the 
jurisprudence  of  the  United  States(c).. 

The  question  of  the  jurisdiction  of  English  Courts  to  try 

actions  based  on  torts  to  foreign  immovables,  formerly  regarded 

as  depending  upon  the  history  of  the  law  as  to  vembCy  has  thus 

Peri»onai        been    now  placed  upon    broader    principles.     Personal    torts, 

(a)  Thfi  M.  Mojrham,  L.  R.  i  P.  D.  107.  Qi)  1893.     A.  C.  502. 

{c)  Story,  Conflict  of  Laws,  §§  551-554.     Seeaw^c,  pp.  197-200. 
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which  were  transitory  and  not  local  in  their  nature,  were  of   part  hi. 

course  not  affected  by  the  old  restriction.     There  was  at  one       ' 

time,  however,  another  cause  which  might  be  regarded  as  Cap.  ix. 
limiting  the  jurisdiction  with  respect  to  certain  personal  tres-  Torts— 
passes,  as  assault.  In  the  form  of  declaration  for  assault  Jurisdiction, 
which  was  in  use  before  the  Common  Law  Procedure  Act,  1 852,  The  King's 
the  assault  required  to  be  laid  and  proved  contrd  pacem  regis ;  peace, 
a  condition  which  of  course  could  not  be  strictly  complied 
with  if  it  had  taken  place  without  the  jurisdiction ;  and  Lord 
Mansfield  expressed  a  doubt  whether  this  would  not  exclude 
the  competency  of  the  English  Courts  to  try  such  cases  at  all(a). 
So  far  as  this  doubt  was  a  technical  one,  based  on  the  neces- 
sities of  English  procedure,  it  has  of  course  been  removed  ;  nor 
does  it  in  fact  seem  to  have  had  any  foundation  in  international 
principles.  "The  right  of  all  persons/'  said  Selwyn,  L.J., 
"  whether  British  subjects  or  aliens,  to  sue  in  the  English  courts 
for  damages  in  respect  of  torts  committed  in  foreign  countries, 
has  long  since  been  established,  and  ....  there  seems  to  be 
no  reason  why  aliens  should  not  sue  in  England  for  personal 
injuries  done  to  them  by  other  aliens  abroad,  when  such  injuries 
are  actionable  both  by  the  law  of  England  and  also  by  that 
of  the  country  where  they  are  committed  ;  and  the  impression 
which  had  prevailed  to  the  contrary  seems  to  be  erroneous."(&) 
Deferring  for  the  present  the  subject  of  the  measure  of  the 
wrong  done,  or  of  the  remedy  available,  the  question  of  juris- 
diction seems  to  be  put  beyond  all  reasonable  doubt ;  and  it 
may  therefore  be  assumed  that  an  English  Court  has  a  right  to 
entertain  all  actions  for  personal  wrongs,  wherever  and  by 
whomsoever  committed,(c)  without  any  breach  either  of  the 
comity  of  nations  or  the  technical  requirements  of  English  law. 
The  act  complained  of,  however,  must  be  actionable  by 
English  law,  and  wrongful  (or  not  justifiable)  by  the  law  of  the 
place  where  it  was  committed.(rf)  It  need  not,  according  to 
the  case  last  cited  (Machado  v.  Fontcs),  be  actionable  by  the  law 
of  the  place  where  it  was  committed ;  but  it  must  be  an  act 
which  would  not  be  authorised,  justified,  or  excused  there.  It 
is  true  that  Selwyn,  L.J.  (in  The  Halley),  uses  the  word  "  action- 
able **  with  regard  to  both  laws ;  but  this  point  was  not  material 
to  the  case  before  him,  and,  in  any  event,  the  decision  of  the 

(«)  Mostynx.  Fahrigas^  i  Sm.  L.  C.  600,  658 ;  S.  C.  Cowp.  161. 

(h)  The  Halley,  L.  R.  2  P.  C.  193,  202  ;  The  Antalia,  i  Moo.  P.  C.  N.  S.  484. 

(jB)  Except,  of  course,  torts  done,  authorised,  or  sanctioned  by  a  sovereign  Power  : 
Buron  v.  Denman^  2  Ex.  167  ;  atUe^  p.  165. 

(rf)  Carr  v.  Francis  Times  4'  Co.  (1902),  A.  C.  176.  Phillips  v.  Kt/re,  L.  R.  6  Q.  B. 
I,  28.     Machado  v.  Fontes^  1897,  2  Q.  B.  231  ;  66  L.  J.  Q.  B.  542. 
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Pabt  hi.    Court  of  Appeal  in  Machado  v.  Pontes  puts  the  matter  beyond 

_^*       doubt.     It  would  seem  logically  to  follow,  that  any  defence  to 

Cap.  IX.     an  action  for  tort,  if  good  in  the  country  where  the  tort  was 

Torh—     committed,  would  be  good  also  in  the  courts  of  any  other 

N^e-     country.     (See  :pod,  p.  488.) 

With  respect  to  the  high  seas,  it  would  appear  that,  originally 
and  independently  of  statute,  the  English  Court  of  Admiralty 
exercised  jurisdiction  over  all  torts  on  the  high  seas.(a)  And 
for  the  purposes  of  jurisdiction,  it  would  seem  that  there  is  no 
distinction  between  the  high  seas  and  other  waters  or  har- 
bours "  where  great  ships  lie  and  hover,"(*)  though  the  last  class 
of  cases  seems  confined  to  wrongs  (whether  viewed  as  crimes 
or  torts)  committed  on  board  British  ships,  regarded  as 
''■  floating  islands  "  But  the  Admiralty  Court  (now  the  Probate, 
Divorce,  and  Admiralty  Division)  has  not  jurisdiction  to  enter- 
tain an  action  in  rem  for  damages  for  loss  of  life  under  Lord 
Campbell's  Act  (9  &  10  Vict.  c.  93),  that  jurisdiction  not 
being  transferred  to  the  Court  by  24  Vict.  c.  lo.(c) 
Service  out  It  has  been  already  shown,  when  dealing  with  contracts, 

diction—"^     that  the  question  of  service  out  of  the  jurisdiction  is  entirely 
when  allowed,  regulated  by  Order  xi.  r.  i,  of  the  Supreme  Court  Rules,  which 
is  intended  by   the  Legislature  as  a  complete  code    on    the 
J5ubject.(rf) 

In  actions  for  tort,  the  only  jurisdiction  to   order  service 
t>f   writ  or  notice    of   writ  abroad  is  in  cases  falling  within 
Older  XI.  (R.S.C.)  i  (a),  (c),  (f),  (g).(e)    These  sub-clauses  are  as 
follows : 

I .  Service  out  of  the  jurisdiction  of  a  writ  of  summons,  or 
notice  (/)  of  a  writ  of  summons,  may  be  allowed  by  the  Court 
or  a  judge,  whenever — 

(a)  The  whole  subject-matter  of  the  action  is  land,  situate 
within  the  jurisdiction  (with  or  without  rents  or 
profits) ;  or 

(«)  TJie  Valant  (1842),  i  W.  Rob.  383  ;  Tlie  Lagan  or  Mlmux  (1838),  3  Hagg. 
Adm.  418  ;  The  Hercules  (1819"),  2  Dod.  353  ;  The  Ruckers  (1801),  4  C.  Rob.  73  ; 
De  Lorio  v.  Boit^  2  Gallison,  398  (Am.).  In  the  last-cited  case  it  was  said  by 
Story,  J.,  that  the  English  Court  of  Admiralty  had  jurisdiction  over  all  torts  com- 
mitted on  the  high  seas,  and  in  harbours  within  the  ebb  and  flow  of  the  tide, 
quoting  the  Black  Book  {temp,  circa  Edward  111.). 

(ft)  Reg,  V.  Carr,  10  Q.  B.  D.  76;  Heg.  v.  Andersan,  L.  R.  I  C.  C.  R.  161,  167; 
Reg,  V.  Allen,  i  Moo.  C.  C.  494  ;  Beg.  v.  Jemvt,  cited  in  Reg,  v.  Andersan^  p.  168. 

(r)  The  Vera  Cruz  (2),  9  P.  D.  96  ;  10  App.  Cas.  59. 

(d)  Re  Eager,  22  Ch.  D.  87. 

(e)  Lenders  v.  AndersoTty  12  Q.  B.  D.  50 ;  Field  v.  Bennett^  1  T.  L.  R.  374 ;  56 
L.  J.  Q.  B.  89  ;  Croft  v.  King  (1893),  i  Q.  B.  419  ;  Willi/imsY.  Cartwright  (1895), 
I  Q.  B.  419.  It  is  insufficient  that  damages  have  been  sustained  within  the 
jurisdiction  (Shearman  v.  Findlay,  32  W.  R.  122). 

(/)  By  Order  XI.  r.  6,  notice  of  the  writ  can  be  served  when  the  defendant  is 
neither  a  British  subject  nor  ia  British  dominions. 
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(c)  Any  relief  is  sought  against  any  person  domiciled  or    Pabt  hi. 
ordinarily  resident  within  the  jurisdiction  (see  ante,       ^^' 

p.  330;  or 

(f)  Any  injunction  is  sought    as  to    anything   to  be  done 

within  the  jurisdiction,  or  any  nuisance  within  the 
jurisdiction  is  sought  to  be  prevented  or  removed, 
whether  damages  are  or  are  not  also  sought  in 
respect  thereof;  or 

(g)  Where  any  person  out  of  the  jurisdiction  is  a  necessary 

or  proper  party  to  an  action  properly  brought 
against  some  other  person  duly  served  within  the 
jurisdiction. 

Under  (f)  leave  for  service  abroad  has  been  granted  where 
an  injunction  was  sought  to  restrain  the  defendant  from  pub- 
lishing a  libel  within  the  jurisdiction.(a) 

Under  (g)  the  test  appears  to  be  whether  the  action  would 
reasonably  and  properly  have  been  brought  against  the  defen- 
dants jointly  at  the  time  the  writ  was  issued ;  and  not  whether 
there  is  in  fact  a  good  cause  of  action  against  both.(&) 

(ii.)  Measure  of  the  wrong  done. — The  English  Court,  having 
jurisdiction  to  entertain  in  the  first  instance  any  claim  in 
respect  of  an  alleged  foreign  tort,  has  next  to  ascertain  whether 
the  act  complained  of  was  in  fact  unlawful.  By  what  law  is  it 
to  be  guided  in  so  doing  ? — the  law  of  the  country  where  the 
act  was  committed,  or  that  of  England,  where  the  remedy  is 
sought  ?  The  answer  to  this  has  already  indirectly  been 
given.  The  action  complained  of  must  have  been  a  legal  Tort  must  be 
wrong  both  by  the  law  of  the  place  where  it  was  done,  and  by  ^  ^iJ^/oti 
the  law  of  England,  where  the  action  for  damages  is  brought,  and  wroDgfui 
"  As  a  general  rule,"  said  Willes,  J.,  deUvering  the  judgment  ^ 
of  the  Court  of  Exchequer  Cliamber  in  Phillips  v.  Eyre,{c) 
'''  in  order  to  found  a  suit  in  England  for  a  wrong  alleged  to 
have  been  committed  abroad,  two  conditions  must  be  fulfilled. 
First,  the  wrong  must  be  of  such  a  character  that  it  would 
have  been  actionable  if  committed  in  England ;  therefore,  in 
The  Halleyy{d)  the  Judicial  Committee  pronounced  against  a 
suit  in  the  Admiralty  founded  upon  a  liabiUty  by  the  law  of 
Belgium  for  collision  caused  by  the  act  of  a  pilot  whom  the 
shipowner  was  compelled  by  that  law  to  employ,  and  for 
whom,  therefore,  as  not  being  his  agent,  he  was  not  respon- 


(fl)  Tozier  v.  Hawkin*^  15  Q.  B.  D.  680.     Cf.  Bree  v.  Maresca'UJt^  7  Q.  B.  D.  434. 
Ih)  Wiited  V.  Qalhraith  (1893),  i  Q.  B.  431  ;  S.  C.  on  appeal,  ibid.^  p.  577  ;  not- 
withstanding the  earlier  case  of  Yorkshire  Tannery  Co,  v.  Eglinton  (33  W.  R.  162). 
(r)  L.  R.  6  Q.  B.  i,  28.  (rf)  L.  R.  2  P.  C.  193. 
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Part  HI.    sible  by  English  law.     Secondly,  the  act  must  not  have  been 

^^'      justifiable  by  the  law  of  the  place  where  it  was  done."     So  it 

CAP.  IX.    is  said  by  Mellish,  L.J.,  in  the  case  of  The  M,  Moxham{a) :  "  The 

Toru—     ^^^   respecting  personal   injuries    and    respecting   wrongs   to 

yature.     personal  property  appears  to  me  to  be  perfectly  settled  that  no 

action  can  be  maintained  in  the  courts  of  this  country  on 

account  of  a  wrongful  act  either  to  a  person,  or  to  personal 

property,    committed    within    the   jurisdiction    of   a    foreign 

country,  unless  the  act  is  wrongful  by  the  law  of  the  country 

whore  it  is  committed,  and  also  wrongful  by  the  law  of  this 

country."     The   principle  was   followed  to  its  full  extent  in 

Carr  v.  Francis  Times  &  Co,,{h)  when  it  was  held  by  the  House 

of  Lords  that  no  action  could  be  maintained  for  the  seiziu*e  of 

British  goods  on  board  a  British  ship  within  the   territorial 

waters  of  Muscat,  under  a  proclamation  issued  by  the  Sultan 

of  that  State,  and  expressly  declared  by  the  same  sovereign  to 

have  been  lawful. 

But  though  it  is  necessary  that  the  alleged  tort  should  be 
actionable  by  English  law,  and  wrongful  by  the  law  of  the 
place  where  it  was  committed,  it  is  not  necessary  that  it  should 
be  actionable  there.  In  other  words,  the  remedy  there  need 
not  be  civil,  in  order  to  give  a  civil  remedy  in  England.  It 
is  sufficient  that  it  should  be  not  justifiable  or  excusable 
there.(c) 

It  would  seem  logically  to  follow  that  any  defence  which 
would  be  valid  in  the  country  where  the  alleged  tort  was 
committed  ought  to  be  recognised  here.  This  would  appear 
to  be  so,  even  when  the  act  has  been  legalised  by  ex  post  fcucio 
legislation ;  but  conirdy  where  the  lex  loci  only  required  that 
criminal  proceedings  should  be  taken  and  concluded  before  an 
action  for  damages  was  brought.(rf)  In  Blades  Case,(e)  Lord 
Nottingham  held  that  a  seizure  in  Iceland,  authorised  by  the 
Danish  Government  and  valid  by  the  law  of  the  place,  could 
not  be  questioned  by  civil  action  in  England,  although  the 
plaintiff,  an  Englishman,  insisted  that  the  seizure  was  in 
violation  of  a  treaty  between  this  country  and  Denmark — a 
matter  for  remonstrance  between  the  Governments,  not  for 
litigation  between  the  subjects.  In  Dobree  v.  Napier,{f)  Admiral 
Napier  having,  when  in  the  service  of  the  Queen  of  Portugal, 

(a)  L.  R.  I  P.  D.  107,  at  p.  11 1. 

(b)  Carr  v.  Francis  Times  ^'  Ok  (1902),  A.  C.  176. 

(c)  Machado  v.  Fontes  (1897),  2  Q.  B.  231 ;  66  L.  J.  Q.  B.  542.     Cf,  per  Wightman, 
J..,  in  Scott  V.  Seymour,  i  H.  &  C.  219. 

(d)  Scott  V.  Seymour,  31  L.  J.  Ex.457  ;  32  L.  J.  Ex.  61  ;   i  H.  &  C.  219. 

(0  3  Swan.  603  ;  Blad  v.  Bamjiela,  ibid,,  604.  (/)  2  Bing.  N.  C.  781. 
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captured  in  Portuguese  waters  an  English  ship  breaking 
blockade,  was  held  to  be  civilly  justified,  by  the  law  of 
Portugal  and  the  law  of  nations,  though  his  serving  a  foreign 
prince  was  contrary  to  English  law,  and  subjected  him  to 
penalties  under  the  Foreign  Enlistment  Act.  So  it  was  held 
that  the  master  of  an  English  vessel,  indicted  for  an  assault 
and  false  imprisonment,  who  had  contracted  with  the  Chilian 
Government  to  carry  certain  banished  prisoners  from  Chili  to 
Liverpool,  and  had  in  fact  done  so,  after  receiving  and 
imprisoning  the  prisoners  at  Chili,  could  justify  his  acts  under 
the  authority  of  the  Chilian  Grovemment  in  respect  of  all  that 
had  taken  place  within  the  local  jurisdiction  of  Chili,  but  not 
in  respect  of  the  continued  imprisonment  when  the  ship  had 
passed  out  of  Chilian  waters.(a)  This  was  a  case  of  criminal 
indictment,  but  the  reasons  of  the  decision  would,  of  course, 
have  been  equally  applicable  to  a  civil  action  for  false 
imprisonment  or  trespass  to  the  person.  "  We  assume,"  said 
Erie,  C.J.,  '*  that  the  Chilian  Government  could  justify  all  that 
it  did  within  its  own  territory,  and  we  think  it  follows  that  the 
defendant  can  justify  all  that  he  did  there  as  i^ent  for  the 
Government  and  under  its  authority."  In  Phillips  v.  Eyre^h) 
the  last  decision  of  importance  on  the  subject,  the  defendant 
pleaded,  to  an  action  for  false  imprisonment  and  assault 
in  the  island  of  Jamaica,  that  since  the  grievances  complained 
of  a  retrospective  Act  of  indemnity  had  been  passed  by  the 
Legislature  of  Jamaica,  and  it  was  held  that  this  was  a 
suflScient  answer  to  the  action ;  although  the  defendant  was  at 
the  time  the  Governor  of  Jamaica,  and  had  assented  to  the 
passing  of  the  Act,  which  could  not  have  become  law  without 
his  sanction.  This  case  was  decided  upon  demurrer ;  but  in 
the  leading  case  of  Mostyn  v.  Fah^as,{c)  where  an  action  was 
brought  against  the  Governor  of  Minorca  for  a  similar  trespass, 
the  justification  pleaded  by  the  defendant,  that  he  had  acted 
under  the  law  of  the  island  and  solely  in  his  official  capacity, 
was  negatived  by  the  jury,  and  the  question  of  the  extra- 
territorial operation  of  the  local  law  did  not  therefore  arise. 
It  was,  however,  accorded  an  implied  recognition  by  the  Privy 
Coimcil  in  Hart  v.  Chimpach,{d)  In  that  case  an  action  was 
brought,  in  the  British  Supreme  Court  for  China  and  Japan, 
for  false  and  fraudulent  representations  made  by  the  defendant, 

(a)  R.  V.  Lesley,  29  L.  J.  M.  C.  97  ;  Bell,  C.  C.  220. 

(*)  L.  R.  6  Q.  B.  I  ;  S.  C.  L.  R.  4  Q.  B.  225  ;  see  The  llalley,  L,  R.  2  P.  C.  193, 
referred  to  by  Willep,  J.,  in  his  judgment  cited  above. 

(r)  Cowp.  161  ;  I  Sin.  L,  C.  658.  (d)  L.  R.  4  P.  C.  439,  463. 
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Part  III.    occupying  an  official  post  in  the  service  of  the  Emperor  of 
^^^'       China,  to  the  principal    of   the    Foreign    Board    at    Peking, 
Cap.  IX.     respecting  the  conduct  of  the  plaintiff  as  a  professor  in  the 
Torts^     college  established  there,  which  led  to  his  dismissal  by  that 
Remedy.      Board.    In  ordering  a  new  trial  on  the  ground  of  misdirection, 
^  it  was  said  that,  if  it  were  shown  that,  by  the  law  and  customs 

of  China,  officers  in  the  service  of  the  Government  were 
absolutely  protected  in  making  reports  concerning  their  subor- 
dinates, and  that  it  was  against  the  policy  of  that  Empire  to 
allow  them  to  be  questioned  by  any  Court,  it  might  be  proper 
to  hold  that  it  would  be  contrary  to  the  comity  of  nations, 
and  therefore  contrary  to  pubUc  policy  in  the  eyes  of  an 
English  Court,  to  allow  a  British  subject,  who  had  voluntarily 
entered  into  the  service  of  the  Chinese  Government,  to  main- 
tain any  action  for  the  representations  in  question. 
Tort  within  When  the  act  complained  of  takes  place  in  a  locality  over 
juriTdiction?  which  no  municipal  law  extends,  so  as  to  be  competent  to 
decide  its  wrongful  or  innocent  nature,  it  would  seem  (a)  that 
the  lex  fori  must  necessarily  be  followed,  in  the  absence  of  any 
other  with  authority  to  speak.  Thus,  in  an  action  by  a  sub- 
marine telegraph  company  against  the  foreign  owners  of  a  ship, 
for  negligence  and  want  of  proper  care  in  navigating  their  ship, 
whereby  the  cable  of  the  plaintiffs,  stretching  from  Dover  to 
Calais,  was  damaged  by  the  defendants'  anchor,  it  was  appar- 
ently assumed  that  the  law  of  England  was  the  proper  measure 
of  the  negligence  complained  of,  and  of  its  actionable  character, 
whether  the  injury  was  done  to  the  cable  within  or  without 
the  limit  of  three  miles  from  the  English  shore.(i)  It  could 
not,  of  course,  be  contended  that  the  English  Court  had  no 
jurisdiction  to  try  an  action  for  personal  damages,  whatever  the 
locality  of  the  factum,  on  the  principles  already  explained ;  and 
it  did  not  appear  that  any  law  could  be  invoked  to  measure  a 
tort  committed  on  the  high  seas,  or  (in  this  case)  on  the  soil 
at  the  bottom  of  the  high  seas,  but  the  law  of  the  forum  in 
which  the  action  was  brought.  Torts  in  the  nature  of 
colUsions  between  vessels  on  the  high  seas  are  within  the 
original  jurisdiction  of  the  High  Court  of  Admiralty,  whatever 

(a)  Story  suggests  (§  423)  that,  with  respect  to  such  torts  as  these,  each  nation 
would  either  apply  its  own  law  {i.e.  the  Uxfori)^  or  would  apply  the  same  law  that 
the  nation  to  which  the  tort  feasor  belonged  would  apply  if  the  circumstances 
were  reversed,  following  the  rule  of  reciprocity.  See  The  Oirolamo^  3  Hagg.  Ad. 
169. 

(Ji)  Submarine  Telegraph  Co.  v.  Dich^ton^  15  C.  B.  N.  8^759.  As  to  the  three-mile 
zone,  see  R.  v.  Keyn^  L.  R.  2  Ex.  D.  63,  and  the  Territorial  Waters  Jurisdiction 
Act,  1878.  In  the  case  cited  in  the  text  it  was  alleged  that  the  cable  was  lying  in 
the  high  seas  within  the  three-mile  zone  by  virtue  of  a  charter  from  the  Crown. 
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the  nationality  of  the  parties,  though  it  may  be  that  the  Court     part  iir. 
has    a  discretion   whether   or  not    it    will  interfere    between        _^ 
litigants  who  are   both    the  domiciled  subjects  of   a  foreign     Cap.  ix. 
State  ;  (a)  and  by  modern  statutes,  the  same  Court  has  been      Torts— 
given  jurisdiction   over  any  claim  for  damage  done  by  any      Remedy, 
vessel,  whether  to  another  vessel  or  to  person  or  property  in 
some  other  form.(6)     These  latter  torts  also  were  originally 
within  the  jurisdiction  of  the  Admiralty  Court,  according  to 
Sir  R.  Phillimore  in  The  Si/Iph,(c)  in  which  case  the  statutory 
jurisdiction  just  referred  to  was  held  to  include   the  case  of 
damage  inflicted  by  a  steamer  on  the   River  Mersey  upon  a 
diver  during  his  employment  at  the  bottom.     The  same  juris- 
diction had  been  already  applied  to  a  cause  of  damage  against 
A  ship  for  injury  to  a  breakwater.(^/)     It  is  perhaps  superfluous 
to  repeat  that  in  such  a  case,  if  the  breakwater  injured  were 
an  integral  part  of  the  soil  of  a  foreign  State,  the  question  of 
jurisdiction  will  arise  in  a  more  serious  form.(g) 

(iii.)  Measure  of  the  Remedy, — The  general  rule  will  be  Remedies 
stated  in  its  proper  place,(/)  that  all  questions  of  remedy  or  fex/oH.  ^ 
procedure  belong  to  the  lex  fori  ;  and  the  theory  of  the  remedy 
available  in  case  of  tort  is,  of  course,  no  exception  to  the 
general  rule.  "  As  to  foreign  laws,"  says  Willes,  J.,  *'  which 
affect  the  liability  of  parties  in  respect  of  bygone  transactions, 
the  law  is  clear  that  if  the  foreign  law  touches  only  the  remedy 
-or  procedure  for  enforcing  the  obligation,  as  in  the  case  of  an 
ordinary  statute  of  limitations,  such  law  is  no  bar  to  an  action 
in  this  country ;  but  if  the  foreign  law  extinguishes  the  right, 
it  is  a  bar  in  this  country  equally  as  if  the  extinguishment  had 
been  by  a  release  of  the  party,  or  an  Act  of  our  own  Legisla- 
ture."(</)  The  question,  in  fact,  is  always  whether  the  foreign 
law  goes  to  the  nature  of  the  right,  the  essence  of  the  obliga- 
tion, or  whether  it  only  affects  the  manner  in  which  the  right 
is  to  be  enforced,  or  the  obligation  dissolved.  If  the  latter  is 
its  true  construction,  it  has  no  operation  except  in  its  own 
tribunals ;  if  the  former,  its  decision  must  be  respected  by  all 
•Courts  alike.  In  the  words  of  Willes,  J.,  which  have  been 
already  cited,  *'  the  civil  liability  arising  out  of  a  wrong  derives 
its  birth  from  the  law  of  the  place,  and  its  character  is  deter- 

(fl)  Per  Sir  R.  Phillimore,  in  Tlic  Mali  Ivo,  L.  R.  2  A.  &  E.  356. 
(b)  24  Vict.  c.  10,  B.  7  ;  3  &  4  Vict.  c.  65. 

(r)  L.  R.  2  A.  &  £.  24.    The  law  on  this  branch  of  the  subject  is  exhaustively 
collected  bv  Story  in  I)e  Lovio  v.  lioit^  2  Gallison,  398. 
(//)  T/ie  'Vhla,  cited  in  note,  L.  R.  2  A.  &  E.  29. 

(r)  The  M,  Moxham,  L.  R.  i  P.  D.  107.     See  atUe^  p.  484.    (/)  fnfra^  Chap.  X. 
0/)  In  Phillips  V.  Eyre,  L.  R.  6  Q.  B.  29. 
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]»ART  HI,  mined  by  that  law.  Therefore,  an  act  committed  abroad,  if 
^f^'  valid  and  unquestionable  by  the  law  of  the  place,  cannot, 
Cap.  IX.  so  far  as  civil  liability  is  concerned,  be  drawn  in  question 
Torts—  elsewhere,  unless  by  force  of  some  distinct  exceptional  legis- 
Metiiedy.  lation,  superadding  a  liability  other  than  and  beside  that  inci- 
Lexfori  dent  to  the  act  itself.*'(«)  But  if  the  law  of  the  place  make 
i^bTt^^^*'^  the  act  in  question  an  actionable  wrong,  it  is  actionable  in 
English  courts  according  to  the  English  law  and  method  of 
procedure.  It  can  scarcely  be  said  that  the  distinction  between 
civil  and  criminal  proceedings  is  one  of  remedy  or  procedure. 
An  act  which  the  law  of  the  place  forbids,  and  imposes  a 
penalty  on,  is  not  necessarily  an  act  for  which  the  same  law 
would  give  the  aggrieved  person  an  action  for  damages ;  and 
therefore,  though  it  may  be  a  wrong  by  the  law  of  the  place 
where  it  was  done,  it  may  not  be  an  actionable  wrong.  The 
question  whether,  under  such  circumstances,  it  would  be  an 
actionable  wrong  in  an  English  court  arose  in  Scott  v.  Seymour  ;(b} 
but  it  was  ultimately  held  to  be  unnecessary  to  decide  it,  inas- 
much as  the  plea  in  dispute  was  construed  not  to  amount  to  an 
averment  that  the  wrong  was  not  actionable  at  all  in  the  civil 
courts  of  the  country  where  it  was  committed.  Wightman,  J., 
expressed  an  opinion  that,  at  any  rate  between  British  subjects, 
the  fact  that  the  local  law  gave  no  civil  remedy  for  a  wrong, 
which  it  nevertheless  made  criminal,  would  not  prevent  an 
action  for  damages  from  being  maintained  in  England.  "  I 
find  no  authority  for  holding,  even  if  the  Neapolitan  law  gives 
no  remedy  for  an  assault  and  battery,  however  violent  and  un- 
provoked, by  recovery  of  damages,  that  therefore  a  British 
subject  is  deprived  of  his  right  to  damages  given  by  the  EngUsh 
law  against  another  British  subject."(^')  The  other  judges, 
however,  carefully  guarded  themselves  against  being  supposed 
to  concur  in  this  view,  and  the  distinction  between  British 
subjects  and  foreigners,  at  any  rate,  seems  arbitrary  and  un- 
founded.(fl?)  The  reasonable  construction  of  the  recent  autho- 
rities seems  to  point  to  an  opposite  conclusion,  and  it  will 
probably  be  safer  to  say  that  the  tortious  or  illegal  nature 
of  an  act  is  to  be  decided  once  for  all  by  the  law  of  the  place 
where  it  was  committed.  The  remedy  alone  is  a  matter  for 
the  lex  fori  to  regulate ;  i.e,,  assuming  that  an  act  is  a  tort,  and 
therefore  an  actionable  wrong,  the  lex  fori  must  prescribe  the 
mode  in  which  the  action  is  to  be  brought.  There  is,  at  any 
rate,  no  direct  authority  for  allowing  the  lex  fori  any  further 

(a)  In  Phillips  v.  Bi/re,  L.  li.  6  Q.  B.  29,  p.  28.  (A)  i  H.  &  C.  219. 

(r)  Ihid.,  p.  235.  (jl)  Per  Blackburn,  J.,  ibid.,  237. 
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effect,  or  permitting  it  to  say,  in  any  case,  that  an  action  shall     part  hi. 
be  maintained  which  could  not  have  been  brought  at  all  in  the       ^^' 
courts  of  the  place  where  the  act  was  done.     Nor  ought  the     cap.  ix. 
lex  fori  to  be  allowed  to  determine  the  person  on  whom  the  ~  Torts— 
liability  to  an  action  attaches,  by  whatever  other  law  that  may     Remedy. 
eventually  be  decided.  •  In  General  Steam  Navigation  Company  v.  Liability  not 
Giiillaic  (a)  the  action  was  brought  against  the  defendant  as  J<>  ^  imposed 
alleged  owner  of  a  certain  vessel,  for  so  negligently  navigating 
her  by  his  servants  on  the  high  seas  as  to  come  into  collision 
with   and  sink  a  ship  of  the  plaintiffs;    and  the  defendant 
pleaded  that  the  vessel  was  the  property  of  a  society  or  com- 
pany established  by  French  law,  of  which   he  was   a  share- 
holder and  the  acting  director,  and  that  by  French  law  he, 
the  defendant,  was  not  responsible  for  or  liable  to  be  sued  or 
impleaded  individually,  or   in  his  own   name    or  person,  in 
respect  of  the  causes  of  action  in  the  declaration  mentioned, 
but  the  said  company  alone,  by  their  said  style  or  title,  or 
the  master  or  person  in  command  of  the  ship  for  the  time 
being,  was  responsible  for  and  liable  to  be  sued  and  impleaded 
for  the  said  causes  of  action.     The  Court  of  Exchequer  were 
divided  as  to  the  true  construction  to  be  put  on  this  plea,  but 
they  were  agreed  in  expressing  a  strong  opinion  that  if  the 
plea  was  to  be  taken  as  averring  that,  by  the  law  of  France, 
the  defendant  was  not  liable  for  the  acts  of  the  roaster  of  the 
vessel,,  but  that  a  body  established  by  French  law,  and  analo- 
gous  to  an  English  corporation,  were   the  proprietors  of  the 
vessel,  and  alone  liable  for  the  acts  of  the  master,  who  was 
their  servant  and  not  the  servant  of  the  individuals  composing 
that  body,  then  there  was  a  good  defence  to  the  action.     On 
the  other  hand,  it  was  said  that  if  the  plea  merely  meant  that 
the  proper  course  of  proceeding  in  a  French  court  would  be  to 
sue  the  defendant  jointly  with  the  other  shareholders  of  the 
company  under  the  name  of   their  association,  it  would  un- 
doubtedly be  bad ;  for  it  was  well  established  "  that  the  forms 
of  remedies  and  modes  of  proceeding  were  regulated  solely  by 
the  law  of  the  place  where  the  action  was  instituted — the  lex 
fori ;  and  it  was  no  objection  to  a  suit  instituted  in  proper 
form  in  England,  that   it   would  have  been   instituted   in  a 
different  form  in  the  court  of  the  country  where  the  cause  of 
action    arose,   or  to  which    the    defendant    belonged. "(&)      It 
appears  quite  clear,  if  the  former  of  the  two  suggested  con- 
structions is  adopted,  that  the  lex  fori  could  have  had  no  title 
to  interfere.     The  rule  of  maritime  law  adopted  in*  England  is 

id)  IT  M.  &  W.  877.  (*)  Ihid.,  p.  895. 
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no  doubt  that  the  owner  is  Uable  for  the  negligent  navigation 
of  the  master,  but  the  vessel  in  question  was  sailing  under  the 
flag  of  France,  and  owned  wholly  in  that  coimtry.  The  ques- 
tion, therefore,  involved  in  the  plea,  adopting  the  construction 
indicated,  was  simply  of  the  ownership  according  to  the  law  of 
France.  If  the  defendant  was  not  ow»er,  the  master  was  not 
his  servant,  but  the  servant  of  the  French  corporation,  who 
alone  were  liable  for  his  acts ;  and  the  law  of  the  ship's  flag  was 
obviously  the  only  one  competent  to  determine  the  question. 

The  Ux  loci  aciv^  is  clearly  the  proper  law  to  measure  the 
amount  of  damages  properly  flowing  from  a  tortious  act.  Thus 
it  was  decided  in  an  old  case  that  where  there  had  been  a 
tortious  conversion  of  a  ship  abroad,  interest  was  to  be  calcu- 
lated, in  assessing  the  damages,  on  the  value  of  the  ship  at  the 
rate  of  interest  fixed  by  the  foreign  law.(a)  The  calculation  of 
interest,  on  a  breach  of  contract,  is  almost  invariably  deter- 
mined, on  a  similar  principle,  by  the  law  of  the  place  where 
payment  ought  to  have  been  made ;  the  theory  being  that  the 
plaintiff  has  a  right  to  be  put  in  the  same  position,  as  to  all 
questions  of  interest  and  currency,  as  if  payment  had  been 
made  at  the  place  and  time  stipulated  for.(6)  Thus  where  the 
action  is  against  the  acceptor  of  a  bill,  the  law  of  the  place 
where  he  agrees  to  pay  prevails ;  and  on  the  same  principle  it 
was  held  that  where  the  claim  was  in  fact  against  the  drawers, 
who  had  drawn  the  bill  in  Canada,  the  Canadian  law  determined 
the  interest.(c)  Under  the  International  Copyright  Act,  1886, 
the  same  rule  has  been  applied  to  an  action  for  penalties  in 
England  for  infringement  of  a  French  copyright.  In  this  case 
it  was  argued,  but  unsuccessfully,  that  no  greater  penalty  could 
be  recovered  than  would  have  been  recoverable  in  France.(rf) 

In  pronouncing  upon  torts  committed  upon  the  high  seas, 
the  Court  of  Admiralty  must,  of  course,  be  guided  by  maritime 
law  without  reference  to  the  municipal  law  of  either  of  the 
litigant  parties ;  except  where  English  statutes  have  laid  down 
different  principles  for  its  guidance.  The  maritime  law  as 
administered  in  EngUsh  courts  is  in  fact,  according  to  the 
latest  expressions  of  judicial  opinion,  English  law ;(«)  and  in 
applying  it  to  actions  founded  upon  torts  committed  on  the 


(fl)  Ekin%  V.  Eatst  India  Co.^  I  P.  Wms.  395. 

(ft)  SfUM  V.  Pomp^  8  C.  B.  N.  S.  538  ;  Ca^h  v.  Kennon^  1 1  Ves.  314  ;  Scott  v.  Beratt, 
2  B.  &  Ad.  78  ;  CocJterell  v.  Barber^  16  Ves.  461. 

M  State  Fire  Truturance  Co.,,  In  re,  32  L.  J.  Ch.  300. 

(tf)  Beuchet  v.  London  III.  Standard  Co.^  69  L.  J.  Ch.  35. 

le)  See  per  WilleB,  J.,  in  Lloyd  v.  Ouibert^  L.  R.  i  Q.  B.  125 ;  Tke  Hamlmrg, 
2  Moo.  P.  C.  N.  S.  289  ;  ante^  p.  416  n. 
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high  seas,  the  law  of  the  forum  is,  in  a  sense,  adopted  in  the    Part  hi. 
place  of  any  with  a  better  claim  to  be  regarded  as  the  lex  loci.         ^^ 

The  true  conception  of  this  law  is,  more  probably,  that  law     oap.  ix. 
which  the  English  Court  considers  to  be  regarded  by  all  mari-      Torts— 
time  civilised  nations — and  itself — as  the  lex  loci — the  law     liemedy. 
operating  upon  the  high  seas,  and  bearing  the  same  relation  to  Maritime  law. 
that  part  of  the  surface  of  the  earth  that  the  municipal  law  of 
any  independent  State  bears  to  the  territory  of  that  State.     It 
is  undoubtedly  founded  upon  and  has  originated  in  the  prin- 
ciples of  law   which  have  been  adopted  as  common  by  the 
majority  of  maritime  nations,  and  is  therefore,  in  one  sense, 
international.     In  another  sense  it  is  municipal ;  that  is,  it  is 
the    law  which  the  English  Court  of   Admiralty  applies   to 
certain   transactions  happening  out  of  British   dominions,  to 
which  the  ordinary  statute  law  of  the  realm  does  not,  in  the 
absence  of  an  expressed  intention  to  that  effect,  apply.     It  is 
laid  down  by  Blackstone  (a)  that  "  affairs  of  commerce  are 
regulated  by  a  law  of  their  own,  called   the  law  merchant,  or 
lex  inercatoria,  which  all  nations  agree  in  and  take  notice  of." 
With  respect  to  the  liability  of  the  owners  of  a  vessel  for 
damage  done  by  her  by  collision  on  the  high  seas,  it  is  clear 
that  by  this  law,  apart  from  the  effect  of  English  statutes,  the 
liability  went  to  the  full  extent  of  the  tort,  nor  was  any  limit 
imposed  on  the  duty  of  making  compensation  \{b)  and  this  is, 
of  course,  also  the  rule  of  the  English  Common  Law.     By  the 
statute  53  Geo.  III.  c.  159,  s.  i,  it  was,  however,  enacted  that 
shipowners  should  not  be  liable  for  any  damage  occasioned  by 
the  ship  beyond .  the  value  of  the  ship  and  freight.(c)     The  British 
Merchant  Shipping  Act,  1862  (25  &   26  Vict.  c.  63),  s.  64,  ^^Yp^p^i^^* 
adopted  this  principle  by  limiting  the  liability  of  the  owners  to  ^c*?— . 
an  aggregate  amount  calculated  in  proportion  to  the  ship  s  liability  by. 
tonnage,  and  extended  it  in  terms  to  the  owners  of  foreign  {d) 

• 

(fl)  I  Bl.  Com.  c.  7,  p.  273  ;  4  Bl.  Cora.  c.  5,  p.  67. 

(^)  Per  Sir  J.  Nicholl  in  Tlie  Girolamo^  3  Hagg.  Adm.  1S6 ;  see  also  Tli^  Carl 
Johann,  cited  i  Hagg.  Adm.  109. 

{c)  Re-enacted  by  17  &  18  Vict.  c.  104,  8.  504. 

(JT)  Under  s.  60  of  the  Merchant  Shipping  Amendment  Act,  1862,  whenever  it 
lA  made  to  appear  that  the  rules  concerning  the  measurement  of  tonnage  of 
merchant  ships  for  the  time  being  in  force  under  the  Merchant  Shipping  Act,  1854, 
have  been  adopted  by  the  Government  of  any  foreign  country,  and  are  in  force  in 
that  country,  it  may  be  directed  by  Order  in  Council  that  the  ships  of  such  foreign 
country  shall  be  deemed  to  be  of  the  tonnage  denoted  in  their  certificate  of  registry 
or  other  national  papers,  and  thereupon  re-measurement  in  England  shall  not  be 
necessary.  It  -would  appear  that  an  Order  in  Council  made  under  this  section  is 
not  invalid  because  it  appears  on  the  face  of  it  that  the  adoption  of  the  English 
rules  of  measurement  has  not  been  absolute,  if  there  has  been  a  wbstantial  com- 
pliance with  the  statute  ;  but  such  an  order,  when  made,  does  not  make  the 
foreign  certificate  eonclvsire  evidence  of  tonnage,  any  more  than  an  English  certi- 
ficate of  registry  would  be :  The  Franconia^  L.  R.  3  P.  D.  164. 
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PARTiir.  as  well  as  British  ships..  Under  the  previous  statute  it  had 
^^'      been  held  that  the   limitation  of  liability  applied  only  where 

Cap.  IX.  both  litigants  were  British,  and  that  the  English  law  could  be 
invoked  neither  for  or  against  either  plaintiff  or  defendant  in 
the  English  court  where  a  foreign  ship  was  concemed.(a)  It 
must  therefore  be  taken  as  having  baen  decided  that  this 
municipal  law  limiting  the  liability  of  shipowners  was  not  and  is 
not  a  law  regulating  the  remedy  merely,  with  which  the  leo: 
fori  has  alone  to  do.  "Clearly,"  said  Vice-Chancellor  Page- 
Wood  in  Cope  v.  Doherty,  *'  an  Act  which  limits  the  damages  to 
which  the  shipowner  is  to  be  liable  under  circumstances  like 
the  present  deals  with  the  substance  and  not  the  form  of  the 
procedure.  It  in  effect  forms  a  contract  that,  whereas  by  the 
natural  law  the  owner  of  the  ship  or  property  that  has  been 
injured  would  be  entitled  to  damages  to  the  full  extent  of  the 
loss  that  he  has  sustained,  all  those  persons  upon  whom  the 
Legislature  can  impose  such  a  contract,  that  is  to  say,  all  its 
own  subjects,  shall  forego  that  which  the  natural  law — the 
Common  Law,  as  we  should  call  it  in  England — ^would  give 
them,  and  shall  be  entitled  only  to  the  amount  of  the  value  of 
the  ship  by  which  the  injury  has  been  inflicted,  and  of  the 
freight  due  or  to  grow  due  in  respect  of  such  ship  during  the 
voyage.'X^)  It  had  been  contended  in  argument  in  this  case 
that,  whether  such  a  limitation  of  liability  was  a  matter  of 
remedy  and  procedure  for  the  lex  fori  or  not,  the  English  rule 
could  not  be  applied,  because  the  proper  construction  of  the 
statute  (17  &  18  Vict.  c.  104,  s.  504)  was  that  it  did  not 
intend  to  limit  the  liability  of  foreigners.  So  far,  however,  as 
the  liability  of  a  foreign  shipowner  is  concerned,  it  is  now 
unnecessary  to  discuss  the  former  point,  or  to  attempt  any 
criticism  of  the  "  contract "  which  the  statute  was  said  by 
Lord  Hatherley  to  impose  upon  British  subjects,  inasmuch  as 
the  later  statutory  provisions  (c)  expressly  include  the  owners 
of  foreign  as  well  as  British  ships. 

(a)  Cope  V.  Doherty,  4  K.  &  J.  367  ;  The  Wild  Hanger^  i  Lush.  553. 

(A)  Cope  V.  Doherty,  4  K.  &  J.  367,  384. 

(c)  S.  54  of  the  Merchant  Shipping  Acts  Amendment  Act,  1862  (25  k  26  Vict, 
c.  63),  commences  as  follows: — "  The  owners  of  any  ship,  whether  British  or  foreign, 
shall  not,  in  cases  where  all  or  any  of  the  following  events  occur  without  their 
actual  fault  or  privity,  that  is  to  say, 

"(3)  Where  any  loss  of  life  or  personal  injury  is  by  reason  of  the  improper 
navigation  of  such  ship  as  aforesaid  caused  to  any  person  carried  in  any  other 
ship  or  boat : 

"  (4)  Where  any  loss  or  damage  is  by  reason  of  the  improper  navigation  of  such 
ship  as  aforesaid  caused  to  any  other  ship  or  boat,  or  to  any  goods,  merchandise, 
or  other  things  whatsoever  on  board  any  other  ship  or  boat ; 

*'  Be  answerable  in  damages  in  respect  of  loss  of  life  or  personal  injury,  either 
alone  or  togetlier  with  loss  or  damage  to  ship's  boats,  goods,  merchandise,  or  other 
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The  state  of  the  law,  then,  when  this  enactment  was  passed,     part  hi. 
was  as  follows  : — ^No  limitation  of  liability  for  torts  was  imposed       _^' 
upon  shipowners  by  the  general  law  maritime,  and  the  English     Cap.  ix. 
statutes  which  did  impose  such  a  limitation  had  been  held      Torts— 
only  to  apply  to  cases  where  both  the  plaintiff  and  defendant     Remedy. 
were  British  subjects — i.*.,  in  the  case  of   a  collision,  where  Torts  on 
both  the  ships  sailed  under  the  British  flag,  on  the  ground  that  jV^!^  **^.^— 
the  full  Uability  of  foreign  shipowners  was  not  cut  down  by  the  liability  for. 
English  Merchant  Shipping  Acts,  and  that  these  Acts  were  not 
to  be  construed  as  depriving  such  foreign  shipowners  of  theu- 
full  natural  rights  against  British  or  other  shipowners  without 
express  words  to  that  effect.(a)     Then  came  the  statute  (25  & 
26  Vict.  c.  63,  s.  104)  which  in  terms  limited  the  liability  of 
foreign  shipowners.     The  previous  cases  having  been  decided 
on  the  ground,  amongst  others,  that  the  English  statutes  were 
not  to  be  construed  as  limiting  the  rights  of  foreign  shipowners 
against  British  subjects,  because  they  had  not  limited  their 
liahility  when  the   position  was  reversed,  the  question  arose 
whether,  now  that  the  liahility  of  foreign  owners  was  limited 
in  express  terms,  the  rights  of  foreign  owners — i.e.,  the  liabilities 
of  British  owners  when  sued  by  foreigners — ^were  not  to  be 
limited  in  the  same  way.     It  was  held  in  The  Amaliaj^h)  by 
the  Privy  Council,  confirming  the  judgment  of  Dr.  Lushington, 
that  they  were  to  be  so  limited,  the  statute  having  now  enabled 
an  English  Court  to  do  reciprocal  justice  when  it  was  sought 
to  impose  unlimited  liability  on  a  foreign  ship.    "  If  the  statute 
in  question,"  says  Dr.  Lushington,  *'  gives  the  right  of  limited 
liability  to  the  British  shipowner  and  the  foreign  shipowner  alike, 
if  there  be  perfect  reciprocity,  then  complete  justice  is  done,  and 
I  have  no  longer  to  struggle  against  an  interpretation  producing 
injustice.     In  construing  this  section,  therefore,  I  must  look  to 
see  whether  it  purports  to  affect  the  owners  of  British  ships  and 
the  owners  6i  foreign  ships ;  and  if  I  find,  from  the  words  of 
the  section  and  from  the  whole  context  and  subject-matter,  that 
it  was  the  intention  of  the  statute  to  make  limited  liability  for 
both  British  and  foreign  ships,  then  I  consider  there  is  no  serious 
objection  to  the  British  Parliament  legislating  for  foreigners.'Xc) 

things,  to  an  aggregate  amount  exceeding  ;^I5  for  each  ton  of  their  ship^R  tonnage  ; 
nor  in  respect  of  loss  or  damage  to  ship's  goods,  merchandise,  or  other  things, 
whether  there  be  in  addition  loss  of  life  or  personal  injury  or  not,  to  an  aggregate 
amount  exceeding  £^  for  each  ton  of  the  ship's  tonnage."  This  section  is  re- 
enacted  by  57  &  58  Vict.  c.  60,  s.  503,  qu,  r. 

(a)  Cope  V.  Doherty^  2  E.  &  J.  367;  Tfie  Wild  Banger^  \  Lush.  553;  32  L.  J.  Adm.  49. 

{h)  I  Moo.  P.  C.  N.  S.  p.  471.  An  elaborate  criticism  of  this  case,  in  the  form  of  a 
memorial  to  the  Board  of  Trade  from  the  foreign  owners,  will  be  found  in  Wendt's 
Maritime  Legislation,  pp.  513-526,  9vb  nomine  The  Marie  de  Brabant. 

{c)  I  Moo.  P.  C.  N.  S.  p.  475. 
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the  remedy  and  order  of  judicial  proceeding  ?  ,  .  .  .  I  am 
of  opinion  that,  in  its  true  meaning,  s.  296  is  whoUy  applicable 
to  the  merits  of  the  case  ;  it  determines  how  vessels  shall  con- 
duct themselves  at  the  time  of  collision  on  the  high  seas  ;  the 
Legislature  of  this  country  has  no  power  to  bind  foreign  vessels, 
in  such  a  condition.  It  is  true  that  s.  298  relates  to  remedy, 
but  the  application  of  the  section  is  entirely  founded  on  and 
emanates  from  s.  296.  Then  comes  the  question,  whether, 
in  a  trial  of  the  merits  of  a  collision,  a  foreigner  may  urge  in 
his  defence  that  the  British  vessel,  though  free  by  the  law 
maritime,  has  violated  her  own  municipal  law,  and  so,  being 
plaintiff,  cannot  recover  ?  Reverse  the  position  :  suppose  the 
foreigner  plaintiff,  and  to  have  done  his  duty  by  the  law  mari- 
time. I  am  clear  that  he  must  recover  for  the  damage  done ; 
if  so,  it  is  contrary  to  equity  to  say  that  the  British  shipowner, 
in  eddem  conditione,  shall  not  recover  against  the  foreigner. 
What  right  can  the  foreigner  have  to  put  forward  British 
statute  law,  to  which  he  is  not  amenable  so  far  as  the  merits 
are  concerned  ?  "  (a)  In  Tfis  Sawnia  (b)  the  collision  in  ques- 
tion took  place  in  the  Solent,  within  three  miles  of  the  British 
shore,  and  it  was  nevertheless  held  that  the  statute  was  inap- 
phcable  to  foreign  vessels  even  in  those  territorial  waters, 
though  little  attention  was  paid  in  the  judgment  to  the  con- 
tention that  the  law  of  nations  gave  jurisdiction  to  every  State 
within  three  miles  from  its  coasts.  It  appears  more  than 
doubtful  whether  these  provisions  of  the  Merchant  Shipping 
Act  are  applicable  to  foreign  vessels  on  the  Thames  or  other 
English  tidal  river,  though  a  custom  of  navigation  which  has 
grown  up  there  in  consequence  of  the  statute  is  no  doubt 
binding  upon  them  .(c) 


ItUeniational  Copyright, 

The  special  form  of  tort  known  as  infringement  of  copyright 
does  not  strictly  form  part  of  the  present  subject ;  except  so 
far  as  it  involves  the  general  principle,  already  discussed,  that 
a  tort  to  be  actionable  must  be  a  tort  by  the  law  of  the 
country  where  the  remedy  is  sought.  It  may,  however,  be 
convenient  in  this  place  to  indicate  briefly  the  general  rules  by 

(a)  Similarly,  a  defendant  in  a  personal  action  for  damage  by  collision' cannot 
set  up  the  law  of  his  own  flag  :  The  Letm,  6  P.  D.  148. 

{b)  I  Lush.  412.  The  case  of  The  General  Iran  Screw  Colliery  Co.  v.  Sehvn»aH4t^ 
I  J.  &  H.  180,  must  be  regarded  as  questioned,  if  not  overruled,  by  this  decision. 

{c)  The  FyeTwordy  Swab.  377  ;  and  see  The  Milfordy  ibid.^  367  ;  The  A  nnapoli^^ 
I  Lush.  295,  and  cases  cited  in  Maclachlan  on  Shipping,  p.  26S,  n.  4.  See  now  the 
Merchant  Shipping  Act,  1894  (57  &  5^  ^^c^*  c.  60). 


TORTS. 


501 


Torts— 
Remedy. 


which  the  rights  of  authors  in   respect  of  foreign  copyrights     pabt  hi. 
are  regulated.     The  infringement  complained  of  must,  of  course,      ^^^ 
have  been  committed  in    the  country  where  the  remedy  is    Cap.  ix. 
sought,  as  the  Courts  will  not  interfere  to  prevent  (and  probably 
not  to  punish)  an  infringement  in  a  foreign  country.(a)     Where 
penalties  are  sued  for,  their  amount  is  decided  by  the  lex  foH,  and 
not  by  the  law  of  the  country  where  publication  first  took  place, 
or  to  which  the  plaintiff  belongs  by  nationality  or  domicil.(6) 

It  appears  to  be  clear  that,  apart  from  the  International 
Copyright  Acts,  the  only  works  in  which  the  English  Courts 
recognised  copyright  were  those  published,  and  first  published, 
within  the  United  Kingdom ;  (c)  thus  excluding  not  only 
foreign  countries,  but  even  the  British  dominions  beyond  the 
seas.  The  first  International  Copyright  Act  was  that  of  1844 
(7  &  8  Vict.  c.  12),  amended  in  1852  (as  to  France)  by  15  & 
16  Vict.  c.  12,  and  in  1875  l>y  the  38  &  39  Vict.  c.  12  ;  under 
which  statutes  numerous  Orders  in  Council  (now  repealed) 
were  made.  In  1885  a  Conference  of  European  Powers  was 
held  at  Berne,  and  a  draft  Convention  on  the  subject  of  copy- 
right was  agreed  to.  This  was  followed  in  the  United  Kingdom 
by  the  International  Copyright  Act  of  1886  (49  &  50  Vict, 
c-  33),  which  recited  an  agreement  to  the  draft  convention  of 
Berne,  and  empowered  the  Crown  to  make  Orders  in  Council 
carrying  out  and  adopting  its  provisions.  This  Act  was  supple- 
mented on  December  6th,  1887,  by  an  Order  in  Council 
adopting  the  Berne  Convention  (which  had  in  the  meantime 
been  signed),  which  is  to  be  construed  as  part  of  the  Act.  The 
States  at  present  forming  the  "  Copyright  Union,"  and  governed 
by  the  Berne  Convention,  are  Great  Britain,  Belgium,  France, 
Germany,  Italy,  Spain,  Switzerland,  Luxemburg,  Monaco,  Nor- 
way, Japan,  Tunis,  and  Hayti.  A  separate  convention  has  been 
made  with  Austria  and  Hungary .(^) 

It  will  be  noticed  that  the  United  States  form  a  notable 
exception  to  the  countries  comprising  the  Copyright  Union.  It 
follows  that  English  copyright  can  only  be  obtained  for  a  work 
published  in  the  United  States  by  simultaneous  publication  in 
England,  it  having  been  decided  that  neither  English  nationality 
nor  English  residence  is  necessary  for  that  purpbse.(6)  In  like 
manner  an  English  author,  in  order  to  obtain  copyright  in  the 

{a)  Morocco  Bound  Syndicate  v.  Harris  (1895),  I  Ch.  535. 

(*)  Baschet  v.  London  III.  Standard  Co.  (1900),  69  L.  J.  Ch.  35. 

(r)  Boutledge  v.  Low^  L.  R.  3  H.  L.  100,  per  Cairn  p,  C,  p.  1 10. 

\d)  The  above  brief  summary  has  been  obtained  from  Scrutton  on  Copyright 
{3rd  edition),  in  which  the  Acts,  Conventions  and  Orders  will  be  found  set  out 
in  p,rtefi»o. 

(f)  RotUledge  v.  Iahl\  L.  R.  3  H.  L.  100,  per  Lord  Cairns,  C,  and  Lord  Westbury. 
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United  States  as  well  as  in  the  United  Kingdom,  must  publish 
simultaneously  in  both  countries.(a) 

So  far  as  the  British  Colonies  are  concerned,  it  is  provided 
by  sect.  8  of  the  Act  of  1886,  that  the  Copyright  Acts  shall 
apply  to  a  literary  or  artistic  work  first  produced  in  a  British 
possession  in  like  manner  as  they  apply  to  a  work  first  produced 
in  the  United  Kingdom.(&) 


LUeryudional  Patent  Rights, 

Actions  for  infringement  of  patent  rights,  like  those  for 
violation  of  copyright,  depend  upon  the  lex  fori.  No  recognition 
was  given  by  the  common  law  to  patent  rights,  or  other  analogous 
protections  of  inventions,  conferred  or  created  by  any  other 
State.  The  present  international  recognition  of  patents,  so  far 
as  Great  Britain  is  concerned,  depends  upon  sects.  103,  104 
of  the  Patents  Act,  1883  (46  &  47  Vict.  c.  57),  which  empowers 
the  Crown  to  make  arrangements  with  the  governments  of 
foreign  States  for  the  mutual  protection  of  inventions,  designs, 
and  trade  marks,  or  any  of  them.  When  such  a  convention 
has  been  entered  into,  any  person  who  has  applied  for  protec- 
tion for  any  invention,  design,  or  trade  mark  in  any  such  foreign 
State,  shall  be  entitled  to  apply  for  and  obtain  the  same  pro- 
tection by  patent  or  registration  in  the  United  Kingdom.((*) 
The  States  with  whom  convention  arrangements  have  been 
made  by  Order  in  Council  in  pursuance  of  this  Act  are  the 
original  parties  to  the  International  Convention  held  at  Paris 
in  1883,  and  other  States  with  whom  subsequent  conventions 
have  been  made.  The  full  list,  as  set  out  in  the  Patent  OiBce 
Circular  of  Information,  §  22,  is  as  follows  : 

Belgium,  Brazil,  Curapoa,  Denmark,  Netherland  (East 
Indian),  France,  Great  Britain,  Italy,  Netherlands,  New  Zealand, 
Norway,  Portugal,  Queensland,  Santo  Domingo,  Servia,  Spain, 
Sweden,  Switzerland,  Tunis,  United  States,  Mexico,  Paraguay, 
Tasmania,  Uruguay,  Western  Australia. 

For  designs  and  trade  mark  only, — Ecuador,  Greece,  Roumania. 

Colonies, — Inasmuch  as  British  letters  patent  have  no  opera- 
tion beyond  the  United  Kingdom,  the  colonial  possessions  and 
dominions  beyond    the   seas    are  for  patent  purposes  in   the 

{a)  Scrutton  on  Copyright,  3rd  ed.,  pp.  230-233  ;  where  special  distinctions 
affecting  (a)  plays,  (b)  works  of  art,  are  indicated. 

{b)  See  as  to  Canada,  38  k  39  Vict.  c.  53,  assenting  to  an  Act  of  the  Canadian 
Legislature  passed  in  1875. 

(c)  46  &  47  Vict.  c.  57,  8.  103  ;  amended  by  48  &  49  Vict.  c.  63,  s.  6.  A  copy  of 
the  text  of  the  International  Convention  of  1883  (published  by  Eyre  &  Spottiswoode) 
may  be  purchased  for  2d, 
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position  of  foreign  States.  Sect.  104  of  the  Patents  Act,  1883 
provides  for  the  application  by  Order  in  Council  to  any  such 
British  possession  of  the  international  provisions  contained  in 
sect.  103  with  reference  to  foreign  States. 

No  rule  exists  which  requires  that  the  applicant  for  a  British 
patent  should  be  British  by  nationality  or  domicil,  whether  his 
application  is  for  a  British  patent  in  the  first  instance,  or  under 
s.  103  of  the  Act  of  1883,  after  he  has  already  obtained  like 
protection  in  his  own  country.  But  in  the  latter  case,  the 
application  must  be  made  and  signed  personally,  and  not  by 
an  agent.(a)  And  it  would  appear  from  the  cases  last  cited 
that  there  is  nothing  to  prevent  an  application  under  s.  103 
from  being  made  by  a  foreign  corporation. 

A  British  patent  will  not  be  granted  where  there  has  been 
prior  publication  in  any  part  of  the  United  Kingdom,  including 
Scotland  and  the  Isle  of  Man  ](b)  but  an  invention  used  and 
published  abroad  may  be  imported  into  the  United  Kingdom, 
and  the  importer  is  entitled  to  a  grant  of  letters  patent  as  the 
"  true  and  first  inventor,"  whatever  the  means  by  which  he 
has  obtained  the  invention.(6)  But  a  communication  in  England 
by  one  British  subject  to  another  of  an  invention  gives  the 
receiver  no  right  to  apply  for  letters  patent  as  the  introducer 
or  inventor.(rf) 
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SUMMARY, 


TORTS. 

(i.)  Jurisdictioii  as  to  Torts. — An  English  Court  has  jurisdic-  pp.  483-485- 
tion  to  try  actions  based  on  torts  to  the  person,  or  to  movable 
personal  property,  wherever  those  torts  were  committed. 

An  English  Court  has  no  jurisdiction  to  try  actions  relating  p.  484. 
to  title  or  torts  to  foreign  immovables. 

The  Probate,  Divorce,  and  Admiralty  Division  of  the  High 
Court  of  Justice  has  special  jurisdiction,  formerly  the  jurisdic- 
tion of  the  Admiralty,  in  respect  of  torts  committed  on  the 
high  seas. 

(ii.)  Measure  of  the  Wrong  done. — When  an  action  is  brought  p-  486. 
in  an  English  court  on  a  tort  committed  abroad,  the  act  com- 

(a)  Re  Carey's  Application^  6  R.  P.  C.  552  ;  per  Sir  R.  Webster,  A.-G.  Re  Stmete 
du  Temple^  13  R.  P.  C.  54. 

{h)  Roebuck  v.  Stirling^  i  W.  P.  C.  45.  Brawn  v.  Annandale,  8  CI.  &  F.  437  ;  and 
now  see  the  Patents  Act,  1883  (46  &  47  Vict.  c.  57),  sect.  16. 

(c)  Re  Edmunds'  Case,  OriflSn,  283  ;  Biggin's  Case,  9  R.  P.  C.  74. 

{d)  Marsden  v.  Satile  Foundry  Co.,  L.  R.  3  Ex.  D.  202  (1877), 


504  FOREIGN  AND  DOMESTIC  LAW. 

Part  III.  plained  of  must  be  wrongful,  and  (probably)  actionable,  both 
^^11.  by  English  law  and  by  the  law  of  the  country  where  it  was 
Cap.  IX.     committed. 

p,  ^gg.  Legislation  in  the  country  where  the  act  was  committed, 

purging  the  tort,  though  ex  posto  facto  and  retrospective  in  its 
operation,  will  be  a  good  answer  to  an  action  in  an  English 
court. 

P  490  If  the  place  where  the  act  complained  of  was  committed  is 

not  under  the  domain  of  any  special  municipal  law,  the  lex  fori 
will  be  applied  to  test  the  tortious  nature  of  the  act. 

i).  494.  The  lex  fori  in  English  courts,  with  respect   to  wrongful 

collision  on  the  high  seas,  is  the  general  law  maritime  as 
administered  in  England. 

p-  495-  But  where  both  the  parties  to  the  collision  are  British  sub- 

jects, the  general  law  maritime  is  modified  by  the  Merchant 
Shipping  Acts. 

p-  491-  (iii.)  Measfurc  of  the   Reviedy, — The  remedy  in  general  de- 

pends, like  other  questions  of  procedure,  upon  the  lex  fori, 
the  question  whether  the  act  is  one  which  is  entitled  to  a 
remedy  at  all  being  decided  by  the  law  of  the  place  where 
it  was  committed. 

p*  496  The  provisions  of  the  English  Merchant  Shipping  Acts  which 

limit  the  liabiUty  of  the  shipowners  for  damage  done  by  the 
ship  are  not  rules  of  remedy  or  procedure  which  apply  uni- 
versally in  the  right  of  the  lea*.  foH,  but  are  applicable  by 
express  enactment  to  foreign  ships,  when  their  rights  and 
liabilities  with  respect  to  collision  on  the  high  seas  come  in 
question  in  an  English  court. 

p  499-  The  provisions  of  the  English  Merchant  Shipping  Acts  which 

direct  that  redress  shall  not  be  given  in  cases  of  collision, 
where  the  rules  of  the  same  Acts  as  to  navigation  have  not 
been  complied  with,  are  not  rules  of  remedy  or  procedure,  but 
tend  to  determine  the  tortious  nature  of  the  acts  resulting  in 
collision.  They  are  not  therefore  applicable  to  collisions  on 
the  high  seas,  except  between  British  vessels,  or  even  to  such 
collisions  in  British  territorial  waters. 
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NOTE  ON  CRIMES.  pabt  III. 

Acts. 

The  subject  of  crimes  does  not,   strictly  speaking,  fall  within  the     n  aTTx 

limits   of   this   work ;   but  it  appears  convecient   to   state  here   the 

general  rules  of  English  law  affecting  criminal  jurisdiction.  7^'' '^^*/^ 

Crime  is  local  in  its  character ;  that  is,  it  is  an  offence  against  the 

1..  '  3  State  where  it  is  committed.     It  may  also  be,  and  often  is,  an 

offence  against  the  law  of  the  State  to  which  the  offender  owes  alle- 
giance, (a)  But  except  in  these  two  cases,  crime  receives  no  legal 
recognition ;  and  it  is  for  this  reason  that  actions  on  foreign  judg- 
ments for  penalties  of  a  public  or  criminal  character  are  not  enter- 
tained.( 

It  is  plainly  competent  for  any  State  to  prescribe  the  cases  in  which 
it  will  exercise  control  for  criminal  purposes  over  its  subjects  abroad. 
And  with  regard  to  the  high  seas,  which  are  not  within  the  limits  of  any 
State,  the  rule  as  to  the  locality  of  crime  has  no  application.  It  has 
been  already  incidentally  stated  that  the  English  Admiralty  has  from 
time  immemorial  claimed  jurisdiction  in  respect  of  crimes  committed  on 
board  British  ships  on  the  high  seas,  including  under  that  phrase  all 
waters  where  great  ships  go  and  lie  afloat,  whether  moored  to  the  land 
or  not.(c)  And  it  makes  no  difference  whether  the  offender  be  a 
member  of  the  crew,  or  a  stranger. (cf)  This  jurisdiction  is  now  trans- 
ferred to  and  exercisable  by  the  Central  Criminal  Court. 

With  regard  to  acts  of  a  criminal  nature  committed  at  sea  not  on  Territorial 
board  British  ships,  the  Territorial  Waters  Jurisdiction  Act,  1878  '^"^^'^'*- 
(41  &  42  Yict.  c.  73),  declares  and  enacts  the  principle  that  the  British 
Crown  has  jurisdiction  over  the  open  seas  '*  to  such  a  distance  as  is 
necessary  for  the  defence  and  security ''  of  its  dominions.  Writers  on 
public  international  law,  following  the  maxim,  *'  Ten'ce  dominium Jmitur 
ahi  fijiitur  anrwrum  viSj'  have  very  generally  adopted  the  three-mile 
limit,  it  is  obvious  that  this  limit,  fixed  when  the  range  of  heavy 
guns  was  much  less  than  at  the  present  day,  is  hardly  proportionate 
to  the  extended  resources  of  modern  scientific  warfare.  The  Terri- 
torial Waters  Jurisdiction  Act,  however,  though  expressly  providing 
that  nothing  in  it  shall  be  construed  to  be  in  derogation  of  any  rightful 
jurisdiction  of  the  Crown  under  the  law  of  nations,  adopts  the  limit  of 
one  marine  league  from  low-water  mark  in  order  to  define  the  phrase 
"  territorial  waters,"  and  enacts  that  any  offence  committed  within  that 
line,  whether  by  a  subject  or  not,  is  an  offence  within  the  jurisdiction 

in)  McLcleod  v.  A.-O.forXew  South  Wales  (1891),  60  L.  J.  P.  c.  55. 

(h)  Uuntington  v.  Attrill  (1893),  A.  C.  15O1  156. 

(c)  Vide  a?Ue,  p.  486,  and  casea  cited  in  lieg.  y,  Anderson,  and  Beg,  y.Carry  infra, 

{d)  Beg,  V.  Anderson^  10  App.  Cas.  59 ;  Beg,  v.  Carr,  10  Q.  B.  D.  76. 
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i'ART  III.     of  the  Admiral,  although  it  may  have  been  committed  on  board  or  by 

Acts.        means  of  a  foreign  ship.     By  s.  3  of  the  same  Act  it  is  further  enacted 

Cap.  IX.     ^^^^  persons  who  are  not  subjects  of  the  British  Crown  shall  not  be  pro- 

ceeded  against  without  the  consent  and  certificate  of  one  of  her  Majesty's 

principal  Secretaries  of  State.  This  Act  was  passed  in  consequence^ 
and  in  order  to  remedy  the  effects,  of  the  decision  of  the  majority  of  the 
judges  in  the  case  of  Reg,  v.  Keyn,{a)  In  that  case  it  was  held,  by 
seven  judges  to  six,  that  there  was  no  jurisdiction  to  proceed 
against  a  foreigner  for  manslaughter  caused  by  negligent  navigation 
of  a  foreign  vessel  within  the  three-mile  limit ;  but  ''  the  opinion  of 
the  minority  in  The  Franconia  Case  has  been  since  not  only  enacted, 
but  declared  by  Parliament  to  have  been  the  law. ''(5)  The  case 
must  therefore  be  taken  as  having  been  wrongly  decided ;  but,  a.s  a 
storehouse  of  learning  on  the  subject,  it  is  still  of  the  highest 
value. 
Crimes  by  The  limit  of  the  jurisdiction  of  the  Admiralty,  however,  and  h  fortiori 

iT^l^s'vt^t  ^^®  ^yoAt  under  the  Territorial  Waters  Jurisdiction  Act,  becomes 
c.  104,  8.  267.  immaterial  when  the  crime  in  question  is  committed  by  one  of  the 
crew  of  any  British  vessel.  S.  267  of  the  Merchant  Shipping  Act, 
1854  (17  k  18  Vict.  c.  104),  enacts  that  ''all  offences  against  property 
or  person  committed  in  or  at  any  place,  either  ashore  or  afloat,  out  of  her 
Majesty's  dominions  by  any  master,  seaman,  or  apprentice  who,  at  the 
time  when  the  offence  is  committed  or  within  three  months  previously, 
has  been  employed  in  any  British  ship,  shall  be  deemed  to  be  offences 
of  the  same  nature  respectively,  and  be  liable  to  the  same  punishments 
respectively,  and  be  inquired  of,  heard,  tried,  determined,  and  adjudged 
in  the  same  manner  and  by  the  same  Courts  and  in  the  same  places,  as 
if  such  offences  had  been  committed  within  the  jurisdiction  of  the 
Admiralty  of  England,''  and  provision  is  there  made  for  the  necessary 
18  iSc  19  Vict,  procedure  and  expenses.  S.  21  of  the  amending  Act  of  1855  (18  <L^  19 
c.  91.  K.  21.  Vict.  c.  91)  enacts  that  "  if  any  person,  being  a  British  subject,  charged 
with  having  committed  any  crime  or  offence  on  board  any  British  ship 
on  the  high  seas,  or  in  any  foreign  port  or  harbour  ;  or  if  any  person, 
not  being  a  British  subject,  charged  with  having  committed  any  crime 
or  offence  on  board  any  British  ship  on  the  high  seas,  is  proved  within 
the  jurisdiction  of  any  Court  of  justice  in  her  Majesty's  dominions 
which  would  have  had  cognisance  of  such  crimes  or  offences  if  committed 
within  the  limits  of  its  ordinary  jurisdiction,"  such  Court  shall  have 
power  to  hear  and  try  the  case  as  if  such  crime  or  offence  had  been 
30  iV:  31  Vict  committed  within  such  limits.  And  s.  1 1  of  the  amending  Act  of  1 86 7 
f.  124,  s.  II.  ^^^  ^  ^j  Vict.  c.  124)  enacts  that  "if  any  British  subject  commits  any 
crime  or  offence  on  board  any  British  ship  or  on  board  any  foreign 
ship  to  which  he  does  not  belong,  any  Court  of  justice  in  her 
Majesty's  dominions  which  would  have  had  cognisance  of  such  crime 

(fl)  The  Franconia  Ca^te^  2  Ex.  D.  63. 

(ft)  Per  Lord  Coleridge,  C.J.,  in  Reg.  v.  Dudley,  14  Q.  B.  D.  273  ;  54  L.  J.  M.  C. 
at  p.  34. 
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or  offence  if  committed  on  board  a  British  ship  within  the  limits  of     Part  III. 
the  ordinary  jurisdiction  of  such  Court  shall  have  jurisdiction  to  hear        _^^* 
and  determine  the  case  as  if  such  crime  or  offence  had  been  committed     cap.  IX. 
as  last  aforesaid." 

The  effect  of  these  sections  seems  to  be  that,  whereas  by  the  Common 
Law  offences  committed  by  any  person  on  board  British  shipa  on  the 
high  seas  are  cognisable,  jurisdiction  is  also  assumed  over  the  crews  of 
British  ships  committing  offences  abroad,  though  not  on  board  their 
vessels,  and  is  further  retained  over  them  for  a  period  of  three  months 
after  they  have  ceased  to  be  employed  as  members  of  such  crews. 
Moreover,  with  respect  to  the  Common  Law  jurisdiction  as  to  offences 
committed  on  board  British  ships,  the  jurisdiction  can  be  exercised  by 
any  (otherwise)  competent  Court  in  her  Majesty's  dominions  (except  in 
the  case  of  a  crime  committed  on  board  a  British  ship  in  a  foreign  port 
or  harbour  by  a  non-British  subject,  when  the  Central  Criminal  Court 
would  alone  have  jurisdiction,  as  in  Reg.  v.  Carr).  And  in  the  excep- 
tional case  of  an  offence  by  a  British  subject  on  board  a  foreign  ship 
to  which  he  does  not  belong,  the  same  general  jurisdiction  to  any 
British  Court  is  given. 

In  addition  to  these  provisions  with  reference  to  offences  committed  Murder  and 
by  the  crews  of  or  on  board  vessels,  jurisdiction  is  specially  assumed  ^y  gu^i^cts— 
over  all  British  subjects  committing  the  crimes  of  murder  or  man-  24  &  25  Vict, 
slaughter  on  land  out  of  British  dominions,  by  the  statute  24  &  25  Vict.  ^-  ^°°'  ^*-  9i 
c.  100,  s.  9 ;  and  it  is  enacted  that  such  offences  may  be  dealt  with  and 
punished  in  any  county  or  place  in  England  or  Ireland  in  which  the 
person  charged  shall  be  apprehended  or  bo  in  custody,  in  the  same 
manner  as  if  the  offence  had  been  actually  committed  in  such  county 
or  place.     S.   10  of  the  same  Act  provides  for  the  case  of  homicide 
resulting  from  a  blow  or  hurt  inflicted  in  England  or  Ireland  where 
the  actual  death  takes  place  elsewhere.     The  converse  case  of  a  death  in 
England  from  a  blow  or  hurt  inflicted  elsewhere  is  similarly  provided  for. 

By  statute  35  Hen.  VIII.  c.  2,  treason  committed  by  a  British 
subject,  whether  within  or  without  the  jurisdiction,  is  cognisable  by 
English  Courts,  (a) 

The  offence  of  bigamy  is  another  crime  which  English  law  assumes  Bigamy — 
jurisdiction  to  deal  with  by  virtue  of  its  right  to  control  the  person,  ^^^^\  i^  * 
wherever  the  actual  ceremony  constituting  the  second  marriage  may 
have  taken  place.  S.  57  of  the  Act  just  referred  to  enacts  that  a 
second  marriage  during  the  life  of  the  former  husband  or  wife  shall  be 
a  felony,  whether  the  second  marriage  shall  have  taken  place  in  England, 
or  Ireland,  or  elsewhere ;  and  may  be  dealt  with  and  punished  in  any 
county  or  place  where  the  offender  may  be  apprehended  or  be  in  custody. 
The  proviso  to  the  section,  however,  confines  its  operation,  in  cases  where 
the  second  marriage  has  been  contracted  abroad,  to  British  subjects.  (6) 

(rt)  And  see  B.  v.  Lynch  (1903),  i  K.  B.  444. 

(J))  Earl  RusBeirs  Case,  1901.  In  Macleod  v.  A.-G.  of  N.  S,  Wales  (1891), 
(60  L.  J.  P.  C.  55)  a  Colonial  Statute  dealing  with  the  same  offence  was  construed 
with  the  more  restricted  meaning. 
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By  the  Explosive  Subetances  Act,  1883  (46  <k47  Vict.  c.  3),  offences 
under  sections  3  and  5  are  extended  to  acts  done  by  British  subjects, 
within  or  without  the  jurisdiction. 

The  principle  on  which  these  statutes  rests  is  of  course  that  the  Crown 
has  the  right  to  control  and  punish  its  own  subjects  without  reference 
to  local  jurisdiction  or  rules  of  venue.  By  the  English  Common  Law, 
a  crime  or  offence  is  a  wrongful  act "  against  the  peace  "  of  the  Sovereign ; 
which  implies  that  it  must  have  been  committed  within  the  territorial 
dominions,  for  which  '^  the  King's  peace  "  is  a  metaphorical  8ynonym.(a) 

(tf)  By  the  Foreign  Jurisdiction  Act,  1890  (53  &  54  Vict.  c.  37),  consolidating 
the  earlier  Acts,  the  Crown  is  empowered  by  Order  in  Council  to  assume  and 
exercise  jurisdiction  in  foreign  countries,  either  by  treaty  or  capitulation  from  the 
foreign  Government,  or  (in  the  case  of  countries  subject  to  no  organised  Govem- 
munt  capable  of  conferring  jurisdiction)  under  the  Act  itself  over  British  subjects 
only.  Under  this  Act  a  number  of  Orders  in  Council  have  been  made,  assuming 
{inter  alia)  criminal  jurisdiction  in  such  foreign  countries.  The  same  statute 
(s.  5)  authorises  the  Crown  to  direct  that  certain  enactments  (mentioned  in  the 
schedule)  shall  be  extended  to  any  foreign  country  in  which  the  Crown  has  assumed 
jurisdiction.    These  enactments  are  as  follows  : 

The  Admiralty  Offences  (Colonial)  Acts,  1849  and  i860  (12  &  13  Vict.  c.  96  : 
23  &  24  Viet,  c,  122). 

The  Evidence  Act,  1851  (14  &  15  Vict.  c.  99,  as.  7, 11). 

The  Foreign  Tribunals  Evidence  Act  (1856),  19  &  20  Vict.  c.  113. 

The  Evidence  by  Commission  Act  (1859),  22  Vict.  c.  20. 

The  British  Law  Ascertainment  Act  (1859),  22  k  23  Vict.  c.63. 

The  Foreign  Law  Ascertainment  Act  (1861),  24  &  25  Vict,  c  ii. 

The  Merchant  Shipping  Act  (1854),  17  &  18  Vict.  c.  104,  Part  X. 

The  Merchant  Shipping  Act  (1867),  30  &  31  Vict.  c.  124,  sect.  11. 

The  Fugitive  Offenders  Act  (1881),  44  &  45  Vict.  c.  69. 

The  Evidence  by  Commission  Act  (1885),  48  &  49  Vict.  c.  74. 

The  Conveyancing  (Scotland)  Act  (1874),  37  &  38  Vict.  c.  94,  sect.  51. 

The  Orders  in  Council  which  have  been  made  up  to  and  including  1899  under 
this  statute  will  be  found  indexed  in  detail  in  the  Index  to  the  Statutory  Rules  and 
Orders,  1899,  P-  272.  Those  subsequent  to  1899  will  be  found  in  the  Statutory  Rules 
and  Orders  for  1900  (pp.  269-282),  190 1  (99-166),  and  1902  (120-145).  They 
include  Africa  (South,  West  and  East),  China,  Corea,  Cyprus,  Egypt,  Gambia,  Gold 
('oast,  Japan,  Lagos,  Morocco,  Muscat.  Pacific  Ocean,  Persia,  Siam,  Sierra  Leone, 
Somaliland,  Tunis,  Turkey,  and  Zanzibar.  These  are  in  the  index  for  1899.  In 
1900  Orders  in  Council  were  made  relating  to  Rhodesia,  Brunei,  China,  Corea, 
Cyprus,  Siam,  and  Somaliland  (St.  R.  &  O.  1900,  pp.  269-2S2).  In  1901,  Orders 
relating  to  East  Africa,  South  Africa  (Rhodesia),  West  Africa,  Brunei,  China  and 
Persia  (pp.  99-166).  In  1902,  Orders  relating  to  British  Africa  (Central,  West  and 
Eaxt),  China,  Cyprus,  and  India  (pp.  120-145). 
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No  principle  of  private  international  law  is  more  certain  in 
itself  than  the  rule  that  the  forms  of  remedies  and  modes  of 
proceeding  are  regulated  solely  by  the  law  of  the  place  where 
the  action  is  brought.(a)  The  only  difficulty  in  the  application 
of  the  general  rule  is  to  decide  where  formalities  end  and 
essentials  begin.  A  law  which  will  allow  a  remedy  to  be 
obtained  only  in  a  particular  manner,  or  which  imposes  an 
impossible  formal  condition  upon  the  only  mode  of  procedure 
applicable  to  the  case,  does  in  e£fect,  though  indirectly,  govern 
the  right  of  action  itself.  A  striking  illustration  of  this  is  seen 
in  the  application  of  the  Statute  of  Frauds  to  all  contracts  sued 
on  in  an  English  court.  It  is  a  general  principle  that  all 
questions  relating  to  the  admissibiUty  and  effect,  of  evidence 
depend  upon  t];ie  lex  fori,  as  matters  of  procedure  ;(b)  and  the 
Statute  of  Frauds,  which  requires  that  certain  contracts  shall 
be  evidenced  by  writing  to  support  an  action  upon  them,  has 
been  held  to  come  within  this  rule.(c)  The  result  is,  of  course, 
to  render  a  contract  which  may  have  been  perfectly  good  ac- 
cording to  the  law  of  the  place  where  it  was  made  or  was  to  be 
performed,  practically  invaUd  in  an  English  court.  The  vexed 
question  of  the  applicability  of  the  English  Statute  of  Limita- 
tions to  an  action  brought  on  a  foreign  contract  affords 
another  example  of  the  difficulty  referred  to.  The  right  of 
action,  so  far  as  an  English  Court  is  concerned,  is  practically 
extinguished  by  an  enactment  which  after  a  certain  time  pre- 
vents its  enforcement ;  but  this  incidental  effect  of  a  law  which 

(a)  Don  V.  Lippman^  5  CI.  &  F.  1, 13  ;  British  Linen  Co.v,  Drummond^  10  B.&  C. 
903 ;  De  la  Vega  v.  Vianna^  i  B.  &  Ad.  284 ;  Huber  v.  Stein^r,  2  Scott,  304  ; 
Ferguson  v.  FJfffe,  8  CI.  &  F.  121  ;  General  Steam  Navigation  Co,  v.  Chiillou^  11 
M.  k  W.  277. 

(h)  Bain  v.  Whitehaven^  4*^.,  Ry,  Co,,  3  H.  L.  C.  I. 

(0)  Leroux  y.  Brown,  12  C.  B.  801  ;  Acehal  v.  Lery^  10  Bing.  376  ;  ante,  p.  373. 
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Part  IV.    professes  merely  to  prescribe  the  terms  and  mode  of  the  remedy 
Procedure.  ^^^^  ^^^  prevent  the  lex  fori  from  exerting  its  full  operation. 

Cap.  X.  The  shortest  way    of  stating  the  general  rule  is,  that  the 

Remedies  remedy  is  to  be  enforced  according  to  the  lex  fori.{a)  It  is 
governed  by  perhaps  scarcely  correct  to  say  that  the  parties  must  be  taken 
fi-fon,  ^^  have  contemplated  the  possibiUty  of  enforcing  the  obligation 
existing  between  them  in  any  country,  a  fiction  which  would 
obviously  be  altogether  incapable  of  application  to  actions  based 
on  torts;  but  it  is  at  any  rate  clear  that  the  parties  who  have 
recourse  to  a  tribunal  to  enforce  any  obligation,  whether  arising 
from  tort  or  contract,  must  take  the  law  which  regulates  the 
remedy  they  are  seeking  as  they  find  it.  The  object  of  pro- 
cedure, understanding  by  procedure  the  process  by  which  a 
remedy  is  to  be  obtained,  includes  the  determination  of  the 
following  elements  : — (i.)  the  name  in  which  and  against  which 
the  action  is  to  be  brought ;  (ii.)  the  time  within  which  it 
must  be  brought ;  (iii.)  mode  of  suing  and  enforcing  process ; 
(iv.)  the  evidence  admissible  and  necessary  to  support  an 
action ;  (v.)  the  recognition  and  enforcement  of  foreign  judg- 
ments. It  will  be  convenient  to  consider  how  far  the  tec  fori 
is  supreme  with  respect  to  each  of  these  subdivisions. 
Title.to  sue.  (L)  Parties  to  the  Actixyn. — (a)  Naine  in  which  it  must  he 
brought. — It  is  said  by  Story,  that  it  has  been  held  that  the 
inquiry,  in  whose  name  the  action  is  to  be  brought,  belongs  not 
so  much  to  the  right  and  merit  of  the  claim,  as  to  the  form  ot 
the  remedy.(i>)  So  far  as  it  belongs  to  the  form  of  the  remedy 
alone,  and  does  not  alter  the  ultimate  direction  in  which 
the  benefit  of  the  remedy  is  to  flow,  the  lex  fori  has  been 
held  entitled  to  control  it.  Thus,  before  the  adoption  by  the 
Judicature  Acts  of  the  equitable  rule  as  to  the  assignment  of 
a  cJiose  in  action^  it  was  held  that  the  assignee  of  a  chose  in 
action  could  not  sue  in  England  on  it  in  his  own  name,  although 
the  assignment  might  have  been  made  in  a  country  where  its 
validity  was  recognised  by  the  law.(c)  The  point  did  not 
exactly  arise  in  Trimbey  v.  Vignier  (d)  and  the  cognate  cases,  in 
which  the  question  has  been  as  to  the  law  which  was  to  govern 
the  sufficiency  of  the  assignment,  the  assignee,  if  the  assign- 
ment was  valid  by  the  proper  law,  being  admittedly  entitled 

(fl)  Per  Lord  Brougham  in  Bon  v.  Lippman,  5  CI.  &  F.  i,  13.  And  the  same 
principle  haa  been  applied  to  the  International  Cop}Tight  Acts,  Baachet  v.  L&ndoH 
III.  Standard  Co.,  69  L.  J.  Ch.  35. 

(fe)  Story,  Conflict  of  Laws,  §  565. 

(c)  Wolfe  V.  Oxlwlme^  6  M.  &  S.  62,99:  Jeffery  v.  M''Taggart^  ibid.^  126  ;  Imieit 
V.  Bunlop,  8  T.  R.  595 ;  FolUott  v.  Ogd^n,  i  H.  Bl.  135. 

(rf)  I  Bing.  N.  C.  151  ;  Bradlavgh  v.  Be  Rin,  L.  R.  5  C.  P.  473  ;  Lehel  v.  Tucker, 
L.  R.  3  Q.  B.  77  ;  afde,  p.  439. 
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to  sue  in  his  own  name  by  the  lex  fori  and  the  lex  contractus 
alike.     There  are  nevertheless  expressions  in  the  judgment  in 
Triinhey  v.  Vignier  which  throw  some  doubt  on  the  theory  that 
the  name  in  which  the  action  is  to  be  brought  is  a  matter  for 
the  lex  fori  to  determine   at  all.     There   is,  no   doubt,  con-        — 
siderable  difficulty  in  distinguishing  the  name  in  which  the 
action  is  to  be  brought  from  the  title  on  which  it  depends ;  (a) 
the  latter  belonging  to  the  province,  not  of  the  lex  fori,  but  of 
the  law  which  created  it.     Thus  it  has  been  pointed  out  with 
regard  to  bills  of  exchange  and  promissory  notes,  that  their 
assignability,  upon  which  the  right  of  the  holder  to  sue  in  his 
own  name  depends,  must  be  measured  by  the  law  which  governs 
the  nature  and  extent  of  the  obligation  of  the  contract,(&)  and 
every  promise  or  undertaking  must  be  regarded  as  having  the 
same  inherent  force.     Consequently,  if  a  chose  in  action  is  in 
its  inception  assignable,  and    has    been  rightly  assigned,  the 
assignee's  title  will  be  acknowledged  as  complete  without  re- 
ference to  the  lex  fori  in  all  courts.(c)     It  has  been  similarly 
shown  that  the  title  conferred   on  the  assignees  by  a  foreign 
bankruptcy  assignment  is  accorded  .a  like  recognition  in  an 
English  court.(rf)     And  where  two  out  of  three  syndics  of  a 
French  bankrupt  sued  in  England  on  a  clvosc  in  action  of  the 
bankrupt  without  joining  the  third,  it  was  held  that  they  were 
justified  in  doing  so  by  proof  that  the  French  law  would  have 
allowed  the  same  to  be  done.     "  The  property  in  the  eflfects  of  Foreign 
the  bankrupt,"  said  Parke,  B.,  "  does  not  appear  to  be  abso-  ^s^^^'^^^^- 
lutely  transferred  to  these  syndics  in  the  way  that  those  of  a 
bankrupt  are  in   this   country;  but   that   the  syndics  act  as 
mandatories  or  agents  for  the  creditors,  the  whole  three,  or  any 
two  or  one  of  them,  having  the  power  to  sue  for  and  recover 
the  debts  in  their  own  names.     This  is  a  peculiar  right  of 
action  created  by  the  law  of  that  country,  and  we  think  it  may 
be  by  the  comity  of  nations  enforced  in  this,  as  much  as  the 
right  of  foreign  assignees  or  curators,  or  foreign  corporations, 
appointed  or  created  in  a  diiferent  way  from  that  which  the  law 
of  this  country  requires."(«)    There  can  be  no  doubt  that  this  is 
a  strong  authority  against  regarding  the  determination  of  the 
name  in  which  an  action  is  to  be  brought  as  one  of  pro- 
cedure at  all,  and  that  it  is  difficult  in   the  face  of  such  a 


(rt)  Westlake,  §  409.  Qf)  Ante,  pp.  439-443* 

(r)  Bradlaugh  v.  De  Rin,  L.  R.  5  C.  P.  473  ;  Lebel  v.  Tucker,  L.  R.  3  Q.  B.  77  ; 
Tr'imhey  v.  Vignier,  i  Bing. N.  C.  151 ;  O'Calla^hany,  Tfiomond,  3  Taunt.  8i  ;  JuTies 
V.  Dunlop,  8  T.  R.  595  ;  De  la  ClMumette  v.  Bank  of  England,  2  B.  &  Ad.  385. 

(rf)  Ante,  pp.  327-329. 

(/)  Alteon  V.  Furniral,  I  C.  M.  &  R.  277,  296 ;  4  Tyrwhitt,  751. 
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Part  IV.    decision  to  distinguish    any  such  question  from   the  general 
Procedure.  ^^^^  ^f  ^-^.j^  ^^  which  the  lex-  fori  has  no  claim  to  make  itself 

Cap.  X.      heard. 


Parties, 


Foreign 

udminiBtra- 

tnrs. 


Married 
woman. 


The  title  of  an  administrator  or  executor  under  a  foreign 
grant  to  enforce  the  cJioses  in  action  of  the  deceased  in  Eng- 
land is  not  recognised,  as  has  been  already  said,(a)  until 
administration  is  taken  out  here.  This  is,  however,  for  a 
different  reason.  A  foreign  administration  is  not  regarded  as 
transferring  or  assigning  any  movable  property  except  that 
actually  situate  within  the  jurisdiction  of  the  law  which  grants 
it,  and  a  foreign  administrator  who  has  not  obtained  an  English 
grant  has  consequently  no  title  at  all  to  the  choses  in  action  of 
the  deceased  here.  An  assignment  inter  vivos,  on  the  contrary^ 
is  intended  to  operate  all  the  world  over,  and  claims  universal 
recognition  on  that  footing ;  while  an  assignment  by  law  or 
bankruptcy  is  acknowledged  by  international  comity,  as  has 
been  already  pointed  out,  as  having  a  similar  effect.  The  right 
of  a  husband  to  sue  in  his  wife's  name  with  respect  to  the 
movables  acquired  by  him  through  her  is  referred,  upon  the 
same  principle,  to  the  law  of  the  matrimonial  domicil;  to 
which  the  intention  of  the  parties  must  also  be  presumed  to 
have  been  directed.(&)  So  when  a  husband  and  wife  are  domi- 
ciled in  a  country  where  the  wife  has  no  equity  to  a  settlement, 
an  English  Court  will  order  payment  of  the  wife's  legacy  to  an 
assignee  of  the  husband  (c) — a  case  not  strictly  pertinent  to 
the  present  subject,  but  which  shows  in  a  strong  light  the 
inability  of  the  lex  fori  to  interfere  with  any  question  of  title. 
So  it  appears  that  a  feme  covert,  who  carries  on  business  in  a 
country  where  the  law  permits  her  to  do  so  as  a  sole  trader, 
may  sue  here  in  respect  of  transactions  entered  into  in  that 
character;  but  that  husband  and  wife  cannot  sue  here  as 
partners  in  trade,  though  that  trade  was  carried  on  under  a 
law  which  recognised  such  partnership.((£)  The  distinction  is 
perhaps  a  shadowy  one,  but  seems  to  be  founded  on  the  view 
that  the  right  of  a  ferrn  covert  to  acquire  property  and  sue  for 
it  in  any  court  must  be  decided  by  the  law  under  which  she 
lives,  but  that  her  right  to  sue  jointly  with  her  husband  as  his 


(a)  Ante,  p.  285.  But  the  administrator  of  the/arvm  of  the  domicil  can  recover 
from  a  local  or  limited  administrator  any  balance  in  his  hands  of  the  pentoual 
estate  collected  by  him  :  Eiimes  v.  ffacon,  16  Ch.  D.  407  ;  S.  C.  on  appeal,  18  Ch.  D. 
347  ;  De  la  Viegca  v.  Lubbock,  10  Sim.  629  ;  Enohin  v.  Wylie,  10  H.  L.  C.  i  ;  ante^ 
p.  285. 

(If)  Duen  V.  Smith,  Jacob,  544  ;  Sawyer  v.  Shvte,  1  Anst.  63  ;  Campbell  v.  Ftenchy 
3  Ves.  321. 

(c)  McCormick  v.  Oarnett,  5  De  G.  M.  &  G.  278. 

{d)  Cotio  V.  De  Bemales,  i  0.  &  P.  266 ;  Ry.  &,  Voo.  X02. 
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partner  involves  a  question  of  the  misjoinder  of  parties,  which     pabt  iv. 

is  properly  a  matter  of  procedure  for  the  lex  fori.     It  may  be       

remarked,  in  reference  to  this  case,  that  the  custom  of  the  City     cap.  x. 
of  London  which  allows  a  feme  covert  to  carry  on  business  as  a      PaHies, 

sole  trader  in  the  City  does  not  authorise  her  to  sue  as  such 

trader  in  any  but  the  City  of  London  courts ;  {a)  so  that  it 
does  not  really  purport  to  give  her  a  title  for  general  purposes 
at  all.(&) 

(b)  Name  against  which  the  Action  is  to  he  brought. — It  is  quite 
clear  that  no  person  can  be  made  liable  by  the  lex  fori,  as  an 
incident  of  procedure,  who  would  not  have  been  exposed  to 
liability  by  the  proper  law  to  govern  the  act  or  contract  in 
respect  of  which  he  is  sued,  and  his  connection  with  it.  Thus 
in  General  Steam  Navigation  Company  v.  Guillou,{c)  the  defendant, 
who  was  sued  for  injury  done  to  the  plaintiff's  ship  on  the  high 
seas  by  a  vessel  of  which  he  was  alleged  to  be  the  owner,  Liability  to 
pleaded  that  the  real  owners  of  the  vessel  which  caused  the  ^"  ' 
collision  were  a  French  society  or  company,  of  which  he  was  a 
shareholder  and  acting  director,  and  that,  by  the  law  of  France, 
the  defendant  was  not  responsible  for  or  liable  to  be  sued  or 
impleaded  individually,  or  in  his  own  name  or  person,  in  respect 
of  the  causes  of  action  alleged,  but  that  the  said  company  alone, 
by  their  said  style  or  title,  were  responsible  for  and  liable  to  be 
sued  and  impleaded  for  the  said  causes  of  action.  It  is  not  easy 
to  see  how  this  plea  could  have  been  construed  as  anything  but 
a  denial  that  the  defendant  was  personally  or  individually 
liable  at  all  by  French  law,  although  the  Court  of  Exchequer 
were  equally  divided  on  this  question ;  but  the  true  principle 
by  which  such  cases  are  to  be  determined  is  no  doubt  correctly 

{a)  Beard  v.  Wehh,  2  B.  &  P.  98  ;  i  C.  &  P.  267,111. 

(b)  According  to  the  English  practice,  plaintiffs  resident  abroad  are  ordered  to 
give  security  for  costs  {Croyat  v.  Blogden  (1894),  2  Q.  B.  30  ;  Rep.  of  Coxta  JiUa 
V.  Erlanger,  3  Ch.  D.  62).  But  if  there  are  any  co-plaintiffs  resident  in  England, 
security  will  not  be  ordered  ( Winthrop  v.  Bayal  Exch.  Cb.,  i  Dick.  282;  D'Hormuj^ee 
V.  Qrey,  10  Q.  B.  D.  13),  The  test  is  "  ordinary  residence  within  the  jurisdiction  "  ; 
and  temporary  residence  will  not  do  (Ord.  65,  2,  6  (a) ).  The  rule  applies  not  only 
to  plaintiffs,  but  to  other  parties  in  the  position  of  a  claimant  or  plaintiff,  e.g.^  in 
interpleader  (In  re  Milxoard  {1900),  i.Ch.  405) ;  and  to  other  persons  who  voluntarily 
intervene  in  an  action  (ApollinarU  Co.  v.  Wihon^  31  Ch.  D.  632  ;  La  Compagnie 
Oinerale.^c.  (1893),  3  Ch.  451).  But  if  the  residence  abroad  is  in  an  official 
capacity  on  the  public  service,  security  will  not  be  ordered  (Colebrook  v.  Jonett, 
I  Dick.  154  ;  Etelyn  v.  Chippendale^  9  Sim.  497  ;  Nugent  v.  Harcourt^  2  Dowl.  P.  0. 
578).  The  rule  requiring  security  is  not  applied  if  the  foreign  resident  affected  has 
substantial  property,  real  or  personal,  within  the  juriediction,  which  will  be  avail- 
able for  costs  (A'&rflrrf  v.  Gassier,  28  Ch.  D.  232  ;  Re  Apollinaris  Co.  (1891),  i  Ch.  i  ; 
Redondo  y.  Claytor,  4  Q.  B.  D.  457).  Residence  in  Scotland  or  Ireland  is  not 
foreign  residence  within  the  meaning  of  this  rule,  judgment*  in  the  English  Courts 
being  enforceable  in  Scotland  and  Ireland  [Judicature  Act,  1873,  ».  7^  ;  Judgments 
Ext.  Act.  1868  ;  Re  Howe  Machine  Co.,  41  Ch.  D.  118]. 

(c)  II  M.  &  W.  877.     qf.  p.  493. 
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Part  IV.    indicated  in  the  judgment.     "  If  the  defendant,"  said  Parke,  B., 
Pbooedure.  a  ^^  j^Qj.  liable  for  the  acts  of  the  master  by  that  law  which  is  to 
Cap.  X.      govern  the  case,  he  has  a  good  defence  to  the  action.     For  the 
Parties,     defendant,  it  is  contended  that  the  plea  means  to  aver  that  by  the 
—        law  of  France  he  was  not  liable  for  those  acts,  but  that  a  body 
established  by  the  French  law,  and  analogous  to  an  English  cor- 
poration, were  the  proprietors  of  the  vessel,  and  alone  liable  for 

the  acts  of  the  master Ifsuch  be  the  true  construction  of 

the  plea,  we  are  all  strongly  inclined  to  think  that  there  is  a  good 
defence  to  the  action.     On  the  other  hand,  the  plaintiff  contends 
that  the  plea  only  means  that  in  the  French  court  the  mode  of 
proceeding  would  be  to  sue  the  defendant  jointly  with  the  other 
shareholders  of  the  company  under  the  name  of  their  associa- 
tion ;  and  if  this  be  the  true  construction  of  the  plea,  we  all 
concur  in  the  opinion  that  the  plea    is  bad ;    for  it  is  well 
established  that  the  forms  of  remedies  and  modes  of  proceeding 
are  regulated  solely  by  the  law  of  the  place  where  the  action 
is  instituted — the  lex  fori ;    and  it  is  no  objection  to  a  suit 
instituted    in    proper    form   here,    that  it    would   have   been 
instituted  in  a  different  form  in  the  court  of  the  country  where 
the  cause  of  action  arose,  or  to  which  the  defendant  belongs."(a) 
The  distinction  intended  appears  to  be,  that  the  defendant,  if 
not  personally  liable  at  all  by  the  French  law,  could  not  be 
made  so  by  the  lex  fori ;  but  that  if  in  France  he  was  under 
a  joint  personal  liability  with  the  other  members  of  the  associa- 
tion, the  fact  that   they  were  not  joined  as  defendants  would 
be  immaterial,  as  relating  to  a    question  of  procedure ;  and 
this  was  the  principle  afterwards  adopted  in  Bullock  v.  Caird(b) 
by  the  Court  of  Queen's  Bench.     In  that  case  the  action  was 
brought  against  a  single  defendant,  for  a  breach  of  an  agree- 
ment entered  into  between  the  plaintiffs  and  C.  &  Co. ;  and  the 
defendant  pleaded   that    there  was  a  trading  partnership  or 
firm,  domiciled  and  carrying  on  business  in  Scotland  by  the 
name  of  C.  &  Co.,  of  which  he  was  a  member ;  that,  by  the 
Scotch  law,  the  firm  was  a  distinct  person  from  any  or  the 
whole  of  the  individual   members,  and  was  capable  of  main- 
taining the  relation  of  debtor  and  creditor  separate  and  distinct 
from  the  obligations   of  the   partners  as  individuals,  and  of 
holding  property,  and  of  suing  and  being  sued  as  a  separate 
person  by  the  name  of  C.  &  Co. ;  that,  by  the  law  of  Scotland, 
the  defendant,  as  a    partner  in  the  firm,  was  liable  to   the 
plaintiffs  for  the  satisfaction  of  any  judgment  which  might  be 

(a)  General  Steam  Xavi{fation  Co,  v.  Ovillov,  ii  M.  &  W.  877,  895. 

(b)  L.  R.  10  Q.  B.  276. 
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obtained  against  the  firm  or  the  whole  of  the  individual  mem-     Part  iv. 
bers  jointly  for  any  breaches  of  the  agreement ;  and  that  it  ^^^"'^^^^ 
was  a  condition  precedent  to   any  individual  liability  attaching      Cap.  x. 
to  the  defendant,  as   an  individual  member    of  the  firm    in      Parties. 

respect  of  the  agreement,  that  the  firm,  as  such  person,  or  the       

whole  individual  partners  jointly,  should  first  have  been  sued, 
and  that  judgment  should  have  been  recovered  against  the  firm 
or  the  whole  of  the  partners  jointly ;  and  that  the  plaintiffs 
had  not  sued  the  firm  or  the  whole  of  the  partners  jointly,  or 
recovered  judgment  against  it  or  them.  It  was  held,  on 
demurrer,  that  all  the  matters  stated  in  the  plea  were  mere 
matters  of  procedure,  and  that  the  plea  was  bad,  Blackburn,  J., 
saying  that  the  non-joinder  of  the  other  members  of  the  firm 
might  be  a  bar  to  an  action  in  Scotland,  but  could  only  amount 
in  England  to  a  plea  in  abatement.(a)  This  case  was  followed 
and  approved  by  Romer,  J.,  in  1896,  where  a  member  of  a 
Spanish  firm  having  died  in  England,  leaving  property  here, 
creditors  of  the  firm  were  allowed  to  have  recourse  to  his  estate 
here  for  debts,  although  the  law  of  Spain  would  have  required 
that  the  firm  property  should  be  first  exhausted.(6)  So  where 
a  colonial  statute  gave  a  mode  of  proceeding  against  a  colonial 
banking  company  by  suing  their  chairman  as  nominal  defen-  i^ocai 
dant,  and  enforcing  the  judgment  against  the  property  of  the  director"  as 
members,  and  judgment  had  in  fact  been  recovered  against  to  procedure, 
the  chairman  under  this  provision,  it  was  held  that  a  member 
of  the  banking  company  might  nevertheless  be  sued  individu- 
ally in  England.(c)  It  is  true  that  it  was  said  in  the  judgment 
that  the  colonial  statute  was  merely  cumulative,  and  left  all 
the  previous  rights  and  liabilities  of  the  parties  untouched ; 
but  it  is  submitted  that  the  decision  would  have  been  the  same 
even  if  the  colonial  statute  had  made  the  recovery  of  judgment 
against  the  chairman  a  necessary  preliminary  to  fixing  any 
liability  on  the  individual  members,  such  a  provision  relating 
merely  to  procedure,  and  only  indicating  the  proper  mode  of 
bringing  home  the  liability,  instead  of  taking  it  away  altogether. 
As  Lord  Campbell  expressed  it,  such  an  act  imposed  no  new 
liability,  but  only  regulated  the  mode  in  which  the  existing 
liability  should  be  judicially  constituted.((2)  Such  provisions 
clearly  do  not  affect  the  right  of  the  creditor  to  pursue  his 
remedy  here  in  the  manner  provided  by  the  law  of  this  country  ; 

(a)  Bullock  V.  Caird,  L.  R.  10  Q.  B.  278,  and  ef,  Thurbum  v.  Steward,  L.  R.  3  P.  C. 

P-  513- 
{h)  In  re  Doetitchj  Afathesan  v.  Ludwig  (1896),  2  Ch.  836. 

(c)  BanJc  of  Australasia  v.  Hardingy  9  C.  B.  661  ;  19  L.  J.  C.  P.  345, 

{a)  Bank  of  Australasia  v.  NicLS^  16  Q.  B.  717,  734. 
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Parties. 


Part  IV.     nor  will  any  further  special   enactment,  regulating  the  manner 

BooKDUBE.  ^j^^  conditions  of  executing  a  judgment,  so  obtained  against 

Cap.  X.      such  a  nominal  defendant,  upon  the  property  of  the  members 

of  the  company,  have  any  wider  operation  beyond  the  tribunals 

to  which  it  is  immediately  addressed.(a) 

(ii.)  Time  vnthin  which  the  Action  inust  be  brought, — Statutes 
of  limitation  which  bar  the  remedy,  but  do  not  extinguish  the 
right,  are  regulated  and  imposed  by  the  lex  fori.  The  English 
statutes  of  limitations  relating  to  contracts,  torts,  and  movables 
are  of  this  class.  Aliter,  as  to  immovables  (3  &  4  Will.  IV. 
c.  27),  Real  Property  Limitation  Act,   1874  (37   &   38  Vict. 

c.  57)- 

Statutes  of  limitation  may  be  regarded  from  a  double  point 

of  view  ;  either  as  extinguishing  and  discharging  the  right  of 
action  altogether,  or  as  merely  suspending  and  denying  a 
remedy.  Nor  has  any  branch  of  private  international  law 
given  rise  to  greater  discussion  than  the  attempt  to  decide 
which  is  in  truth  their  proper  character ;  whether  they  are,  in 
short,  laws  which  govern  the  inherent  liability  of  the  obligation, 
or  rules  of  procedure  dictated  by  the  lex  fori,  and  binding  in 
that  forum  alone.  They  may,  in  fact,  be  either.  It  is  com- 
petent to  any  Legislature  to  enact  that  rights  of  action,  not 
put  in  force  within  a  certain  time,  shall  be  absolutely  extin- 
guished; and  such  an  enactment  will  have  a  right  to  claim 
recognition  in  any  tribunal,  whenever  a  contract  made  with 
reference  to  it  as  the  dominant  law  (b)  shall  come  in  question. 
**  I  should  be  much  inclined  to  hold,"  says  Cockbum,  C.J., 
"  that  when  by  the  law  of  the  place  of  contract  an  action  on 
the  contract  must  be  brought  within  a  limited  time,  the  con- 
tract ought  to  be  interpreted  to  mean,  *  I  will  pay  on  a  given 
day,  or  within  such  time  as  the  law  of  the  place  of  contract 
can  force  me  to  pay.'  "(c)  That  this  dictum  does  not  express 
the  English  law,  according  to  the  current  of  authority,  is 
admitted  by  the  learned  judge  whose  opinion  is  quoted  in  the 
same  judgment,  but  if  for  the  last  phrase  were  substituted  the 
words  "  within  such  time  as  the  law  of  the  place  of  contract 
provides  that  any  obligation  shall  remain  valid  and  unextin- 
guished," its  authority  would  be  incontrovertible.  It  has  been 
repeatedly  decided  that  the  EngUsh  law  of  limitations,  with 
regard  to  obligations  and  movables  generally,  does  not  go  to 
this  extent,  but  merely  fixes  a  limit  within  which,  in  an  English 
court,  the  action  must  be  brought ;  and  that  foreign  statutes  of 


(fl)  KeUall  V.  Marshall,  i6  Q.  B.  241. 


(r)  Harris  v.  Qftine^  L.  K.  4Q.B.  653. 


{b)  Ante,  p*  402 
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limitation,  framed  in  similar  terms,  have  no  larger  effect.(a)     Pabt  iy. 
The   English  statute   with  regard  to  real   property   (3    &    4   ^^^'°^^"' 
Will.  IV.  c.  27),  amended  by  the  Real  Property  Limitation  Act,     cap.  x. 
1874  (37  &   38  Vict.  c.   57),  on  the  other  hand,  does  not  umitatumi. 

merely  bar  the  remedy,  but  extinguishes   the  right.     The  lex 

situs,  in  fact,  as  to  prescription  with   regard  to  immovables,  Limitations, 
exacts  universal  recognition.(&) 

The  proposition,  however,  that  the  term  of  limitation  of  an 
action  on  an  obligation  depends  upon  the  lex  fori,  though 
apparently  well  established  by  the  English  decisions,  and  laid 
down  in  terms  quite  free  from  ambiguity  by  Story,(c)  has  not 
altogether  escaped  criticism.  Westlake  (3rd  ed.,  p.  279)  speaks 
of  it  as  very  questionable,  and  shows  an  inclination  to  prefer 
the  view  (for  which  there  is  considerable  authority  to  be  found 
in  Continental  writers)  that  the  prescription  applicable  to  a 
contract  depends  upon  the  law  of  the  contract  itself,  whether 
that  be  the  lex  loci  celebrationis  or  solutionis,(d)  Westlake  adds, 
that  the  rule  of  English  law  may  be  justified  on  the  principle 
that,  although  the  lex  fori  cannot  properly  create  a  new  obliga- 
tion after  the  one  which  arose  by  the  original  contract  or  tort 
has  ceased  to  exist,  it  may  yet  regard  its  statute  of  limitations 
as  a  stringent   rule  of  domestic  poUcy,  in  obedience  to  which 

{a)  Harris  v.  Quine,  L.  R.  4  Q.  B.  653  ;  38  L.  J.  Q.  B.  331  ;  Pardo  v.  Bingham, 
L.  R.  4  Ch.  735  ;  39  L.  J.  Ch.  170  ;  Ruckmabaye  v.  Mottichujid,  8  Moo.  P.  C.  36  ; 
Lopez  V.  Bnrglem,  4  Moo.  P.  G.  300  ;  British  Linen  Co,  v.  Drumnwnd,  10  B.  &  C. 
903  ;  Huher  v.  Steiner,  2  Bing.  N.  C.  202  ;  2  C.  B.  304  ;  Chitty  on  Contracts,  loth 
ed.  p.  741  ;  Alliance  Bank  of  Simla  v.  Carey  (1880),  5  G.  P.  D.  429. 

(J)  Per  Lush,  J.,  L.  R.  4  Q.  B.  658 ;  PiU  v.  Bacre,  L.  R.  3  Cli.  D.  295. 

(c)  Story,  Confl.  of  Law,  §  576.  "  In  regard  to  statutes  of  limitation  or  pre- 
scription of  suits,  and  lapse  of  time,  there  is  no  doubt  that  they  are  strictly 
questions  affecting  the  remedy,  and  not  questions  upon  the  merits.  They  go 
ad  litis  ordinaHonem,  and  not  ad  litis  decisio-nem,  in  a  just  juridical  sense.  The 
object  of  them  is  to  fix  certain  periods  within  which  all  suits  shall  be  brought  in 
the  courts  of  a  State,  whether  they  are  brought  by  or  against  subjects  or  by  or 
against  foreigners.  And  there  can  be  no  just  reason,  and  no  sound  policy,  in 
allowing  higher  or  more  extensive  priyileges  to  foreigners  than  are  allowed  to  sub- 
jects. ...  §  557.  It  has  accordingly  become  a  formulary  in  international  jurisprudence, 
that  all  suite  must  be  brought  within  the  i>eriod  fixed  by  the  local  law  of  the 
country  where  the  suit  is  brought  {lex  fori),  otherwise  the  suite  will  be  barred,  and 
this  rule  is  as  fully  recognised  in  foreign  jurisprudence  as  it  is  in  the  common  law." 
And  see  Dicey,  p.  715. 

(d)  The  theory  that  the  term  of  prescription  or  limitation  applicable  to  a  con- 
tract depends  upon  the  law  applicable  to  the  original  contract,  or  to  the  law 
intended  by  the  parties  (which  amounts  to  the  same  thing),  is  best  answered  in 
the  words  of  Lord  Brougham.  "  It  is  said  that  the  limitation  is  of  the  very  nature 
of  the  contract.  First,  it  is  said  that  the  party  is  bound  for  a  given  time,  and  for 
a  given  time  only.  That  is  a  strained  construction  of  the  obligation.  The  party 
does  not  bind  himself  for  a  particular  period  at  all,  but  merely  to  do  something  on 
a  certain  day.  .  .  .  The  law  does  not  suppose  that  he  is,  at  the  moment  of  making 
the  contract,  contemplating  the  period  at  which  he  may  be  freed  by  lai)8e  of  time 
from  performing  it.  The  argument  that  the  limitation  is  of  the  nature  of  the 
contract  supposes  that  the  parties  look  only  to  the  breach  of  the  agreement, 
Nothing  is  more  contrary  to  good  faith  than  such  a  supposition."  (^Ban  v.  Lippman, 
5  CI.  &  F.,  pp.  I,  15,  16,  per  Lord  Brougham.) 
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Part  IV.     it  may  decline  to  give  eflfect    to  that  obligation   even  while 
Peoceduhe.  existing. 

Cap.  X.  The  distinction  thus  drawn  is  perhaps  only  theoretical,  but 

Limitations.  ^^  "^^7  ^^  Suggested  that  the  language  employed  loses  sight  of 
—  the  true  nature  of  a  statute  of  limitation.  If  an  obligation  has 
*'  ceased  to  exist,"  the  law  which  effected  this  result  is  not  a 
statute  of  limitation  at  all,  but  a  statute  which  discharged  the 
obligation.  No  writer  on  this  subject  has  asserted  that  the 
discharge  of  an  obligation  is  eflfected  by  the  lex  fori.  Statutes 
of  limitation,  properly  so  called,  merely  prevent  a  debt  or 
obligation  from  being  enforced  by  action.  There  are  other 
ways  in  which  a  debt  may  be  said  to  subsist,  though  it  cannot 
be  put  in  suit.  It  may,  for  example,  so  subsist  as  to  preserve 
a  lien  on  the  goods  of  the  debtor  until  it  is  satisfied,(flr)  or  so  as 
to  cause  the  right  of  action  to  revive  by  a  subsequent  promise. 
A  good  illustration  may  be  found  in  the  case  of  Jyi  re  Boices, 
Strath7aore  v.  Vane,(b)  where  a  creditor  in  an  administration 
suit  was  allowed  to  retain,  without  bringing  into  hotchpot,  the 
proceeds  of  a  foreign  attachment  on  foreign  assets  for  another 
debt,  being  a  debt  barred  by  the  English  Statute  of  Limitations, 
but  not  by  the  foreign  law.  It  is  obvious  that  for  this  purpose 
the  English  Court  must  have  recognised  the  existence  of  the 
.  debt  in  question  at  a  time  when  its  own  Statute  of  Limitations 
could  have  prevented  its  enforcement.  It  is  unnecessary, 
however,  to  have  recourse  to  such  considerations,  inasmuch  as 
the  distinct  ground  upon  which  the  English  and  certain  other 
statutes  of  limitation  have  been  held  to  refer  to  procedure  has 
been  that  they  do  not  intend  or  purport  to  forbid  the  cause  of 
action  from  being  put  in  force,  after  the  specified  term,  in  any 
courts  except  their  own.  They  are  commands  addressed  to 
their  own  tribunals.  Did  they  purport  to  be  more  than  this 
they  would  cease  to  be  rules  of  procedure  at  all,  and  would 
absolutely  extinguish  such  rights  of  action  as  properly  came 
within  their  jurisdiction.(c) 

So  far,  therefore,  at  any  rate  as  English  tribunals  are  con- 
cerned, it  is  now  established  beyond  doubt  that  a  law 
which  simply  prescribes  the  time  within  which  a  cJiose  in  action 
must  be  put  in  force  relates  to  procedure  alone,  and  has  no 
validity  except  in  the  tribunals  to  which  it  belongs  and  is 
addressed.(6^)     And  in  those  tribunals  it  applies  to  all  contracts, 

(a)  Speart  v.  Hartley^  3  Esp.  81.  82  ;  Higgin'*  v.  Scott ^  2  B.  &  Ad.  413. 

(ft)  W.  N.  1889,  p.  53. 

(r)  See  Westlake,  Priv.  Int.  Law,  §§  250-253  ;  Story,  Contlict  of  Laws,  §  576,  $q. 

Id)  Harris  v.  Qiiine,  L.  R.  4  Q.  B.  653  ;  38  L.  J.  Q.B.  331  ;  Pardo  v.  BiHgh4im^ 
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wherever  made ;  and  to  all  parties,  whatever  their  nationality    Pakt  iv. 
or  domicil.     Thus,  in  Pardo  v.  Bingham  the  EngUsh  Statute  of  P»^u»«- 
Limitations  was  held  to  apply,  though  the  debt  was  contracted      Cap.  x. 
in  Venezuela,  where  the  debtor  and  creditor  were  both  resident  "umUati^. 
at  the  time  and  afterwards.     "  A  certain  period  is  fixed  by  the  „    : — 
statute, '  said  Lord  Hatherley,  "  which  binds  everybody  who  controlled  by 
comes  to  sue  before   this  forum!\a)      And  where  a  statute  J(^**':^^.*»*® 
(S   Geo.  IV.  c.  113,  s.  29)  provided  that  no  appeal  should  be 
allowed  from  any  sentence  of  any  CJourt  of  Admiralty  unless 
certain  preliminary  steps  were  taken  within  a  given  time,  it 
was  held  that  the  enactment  applied  to  foreigners  as  well  as  to 
British  subjects.     It  was  said,  in  the  judgment,  that  although 
the  British  Parliament  had  no  general  power  to  legislate  for 
foreigners  out  of  the  dominions  and  beyond  the  jurisdiction  of 
the  Crown,  yet  it  could  by  statute  fix  a  time  within  which 
application  must  be  made  for  redress  to  the  tribunals  over  which 
it  had  authority ;  and  that  this  was  matter  of  procedure,  which 
was  a  law  of  the  forum,  and  bound  in   that  forum  all  man- 
kind, whether  foreigners  or  subjects,  plaintiffs  or  defendants, 
appellants  or   respondents.(&)     So  exclusively  is  such  a  law 
matter  of  procedure,  that  a  foreign  judgment  declaring  that 
a  claim  is  barred  by  a  local  statute  of  Umitations  is  no  bar 
to  an  action  in  the  tribunals  of   another  State    the  laws  of 
which  fix  a  longer  term   of  limitation  of  suit  on  the  original 
cause  of  action.(c)     In  such  a  case  the  maxim  "  Nemo  his  debet 
vexari  jrro  eddem  causd  "  does  not  apply,  the  plea  upon  which 
the  foreign  judgment  has  been  given  not  going  to  the  merit  of 
the  cause  of  action.     It  will  be  shown  subsequently  that  this 
condition    must    be  complied   with,  in   order  that  a  foreign 
judgment  should  be  set  up  as  a  conclusive  bar  here.((Z)     The 
recent  case  of  In  re  Bowes,  Strathmore  v.  Van^  (e)  (cited  supra), 
is  a  strong  illustration  of  the  principle.     In  that  case  an  Eng- 
lish Court  recognised  the  existence  of  a  debt,  which  was  barred 
by  its  own  Statute  of  Limitations,  so  far    as    to    allow   the 
creditor,  who  was  proving  against  the  same  estate  for  another 
debt,  to  retain  the  proceeds  of  a  foreign  attachment  for   the 
statute-barred  debt  without  bringing  them  into  hotchpot. 
It  has  been  held  that  when  a  contract  under  seal  was  sued 

L.  R.  4  Ch.  735  ;  39  L.  J.  Ch.  170 ;  Pitt  v.  Dticre,  L.  R.  3  Ch.  D.  295,  and  cases 
cited  on  p.  509,  n  (a). 

(a)  Pardo  v.  Bitigham^  L.  R.  4  Ch.  735. 

{h)  Lopez  V.  Bvrslem^  4  Moo.  P.  C.  300. 

{c)  Harris  v.  Quine,  L.  R.  4  Q.  B.  653  ;   38  L.  J.  Q.  B.  331  ;  Don  v.  L'qypman, 

CI.  &  F.  I. 

{d)  Oareias  v.  Ricardo,  14  Sim.  265 ;  14  L.  J.  Ch.  339  ;  infrity  Chap.  XI. 

{e)  W.  N.  1889,  p.  53- 


^ 
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Fabt  ly.     on  in   England,  which  had    been   made  in  a  country  where 

Pboobdpbe.  ^YiQ  distinction  between  specialty  and  simple  contracts  was  not 

Cap,  X.      recognised,  the  period  of  limitation   applicable  to    specialties 

Limitationtt,  ^  England  was  applicable.(a)     It  only  remains,  while  on  this 

subject,  to  advert  to  a  distinction  cited  with  approval  from 

Story  in  Huber  v.  Stmier,(b)  between  cases  where  a  foreign 
law  of  limitation  is  merely  the  lex  loci  carUracttis,  and 
those  in  which  the  parties  have  resided  within  the  juris- 
diction of  the  law  during  the  whole  period,  so  that  it  has 
had  full  operation  upon  the  case.  It  should,  however,  be 
remarked  that  Story  adds  the  further  condition  that  the  law 
should  be  one  which  declares  that  the  claim  at  the  expira- 
tion of  the  statutory  period  shall  become  a  nullity,  and  not 
merely  that  the  remedy  shall  be  barred.  Unless  such  was 
its  nature,  it  is  clear  that  it  would  stiU  remain  a  law  of  pro- 
cedure only,  and  that  the  additional  fact  of  the  parties 
having  resided  within  its  jurisdiction  would  not  give  it 
greater  strength  or  wider  operation.  No  doubt  this  fact 
would  be  an  additional  reason  for  admitting  the  imiversal 
validity  of  the  law,  if  it  was  a  law  like  the  English  statute 
which  limits  suits  relating  to  immovables  (3  &  4  Will.  IV. 
c.  27),  which  extinguished  the  right;  but  it  has  been  already 
said  that  such  a  law  is  not  one  of  procedure  at  all,  and 
claims  universal  recognition  without  the  aid  of  any  additional 
considerations,  such  as  that  the  parties  have  resided  for  the 
full  period  within  its  jurisdiction. 

(iii.)  Mode  of  Suing  and  Enforcing  Process, — No  part  of  the 
subject  is  less  involved  with  considerations  of  the  proper  respect 
to  be  paid  to  the  law  which  created  the  right  than  this ;  and, 
•  accordingly,  no  part  of  it  is  to  be  referred  with  less  hesitation 
to  the  lex  fori  for  an  authoritative  decision.  It  is,  indeed, 
almost  unnecessary  to  multiply  authorities  for  the  proposition 
that  the  "  forms  of  remedies  and  modes  of  proceeding  "  are 
regulated  solely  by  the  law  of  the  place  where  the  action  is 
instituted ;  (c)  but  it  may  be  more  useful  to  illustrate  it  by 
citing  a  few  examples  of  its  application.  How  far  it  applies  to 
the  question  of  the  reception  of  evidence,  or  of  the  suflSciency 
of  evidence  when  received  to  support  an  action,  will  be  con- 
sidered subsequently ;  {d)  and  it  has  already  been  shown  that 

(a)  Alliance  Bank  of  Simla  v.  Carey  (1880),  5  C.  P.  D,  249. 

\b)  2  Bing.  N.  C.  202. 

(c)  Ferguson  v.  Fi/Jfe,  8  CI.  k  F.  121  ;  Trimbey  v.  Vignier,  i  Bing.  N.  C.  151  ; 
General  Steam  Navigation  Co,  v.  Ouilloy,  11  M.  &  W.  877  ;  De  la  Vega  v.  Vianna^ 
I  B.  &  Ad.  284  ;  Pardo  v.  Bingham,  L.  R.  6  Eq.  486  ;  Ex  parte  Melhoum^  L.  R. 
6  Ch.  64 ;  40  L.  J.  Bank.  65.  (rf)  Infra,  p.  529. 
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the  prescription  of  the  time  within  which  an  action  must  be    pabt  iv. 
brought  is  properly  regarded  as  coming  under  the  same  general    *^^^^^*"- 
rule.     That  all  questions  of  priorities  between  creditors  depend     ^^^-  ^• 
upon  the  lex  fori  was  decided,  as  far  as  cases  of  bankruptcy       ^i^. 

are  concerned,  by  ISx  parte  Melboum,  just  cited ;  and  the  same       

rule  has  more  than  once  been  held  to  be  applicable  to  adminis- 
trations.(a)  Not  only  the  priority  of  a  creditor,  but  in  some 
cases  his  right  to  prove  his  debt  at  all,  may  in  some  instances 
be  decided  by  the  lex  fori.  The  former  rules  of  English  bank- 
ruptcy law,  for  example,  which  exclude  in  certain  cases  a  right 
of  double  proof  against  two  firms  to  which  the  same  individual 
or  individuals  belong,  (b)  have  been  held  to  apply  to  a  creditor 
attempting  to  prove  under  an  English  bankruptcy,  after  proof 
under  what  was  tantamount  to  a  bankruptcy  in  the  Brazils ;  (e) 
and  the  fact  that  in  the  case  cited  the  bills  which  were  the 
subject  of  the  proof  had  been  accepted  in  England,  though 
mentioned  by  Turner,  L.J.,  seems  immaterial  So  an  execution 
creditor  who  attempts  in  a  foreign  court  to  attach  and  sell 
property  of  a  bankrupt  firm  actually  situate  in  the  foreign 
jurisdiction,  may  be  justified  by  the  lex  fori  in  doing  so,  although 
the  English  law  would  not  have  permitted  it ;  and  the  assignees 
of  one  of  the  members  of  the  firm,  who  has  become  bankrupt 
in  England,  cannot  compel  him  by  suit  in  England  to  refund 
what  he  has  recovered. (d)  It  seems  difficult,  indeed,  to  suggest 
any  true  principle  upon  which  such  an  inference  with  the 
operation  of  the  lex  fori  and  sittis  could  be  warranted,  even  if 
the  partnership  were  domiciled  and  resident  in  England,  and 
the  attached  property  alone  situate  within  the  foreign  jurisdic- 
tion ;  though  any  Court  which  can  give  the  creditor  his  full 
distributive  share  of  the  whole  partnership  property,  or  with- 
hold  it  from  him,  can  no  doubt  practically  obtain  full  recogni- 
tion for  its  rules.(e)  Thus,  when  a  company  has  in  this 
country  been  ordered  to  be  wound  up,  judgment  creditors  who 
are  in  this  country  and  have  proved  under  the  winding  up  wiU 
not  be  allowed  to  attach,  or  retain  when  attached,  property  in 
India  belonging  to  the  company.(/)  It  would  appear,  however, 
that  they  will  be  entitled  to  retain  the  proceeds  of  a  foreign 

(a)  Pardo  v.  Bingham,  L.  R.  6  Eq.  485 ;  Cook  v.  Oregson,  2  Drew.  286 ;  Preston 
▼.  Melville^  8  CI.  &  F.  i.  So  priorities  under  the  Merchant  Shipping  Act,  1894,  8. 167 
{The  Tagui),  (1903)  L.  J,  P.  4. 

(V)  But  eee  now  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  39,  sched.  II., 
(18),  extending  the  provisions  of  24  &  25  Vict.  c.  134,  s.  152. 

(c)  Ex  parte  Qoldtmid,  i  DeG.  &  J.  257,  285;  Ooldsmid  v.  Cazenove,  7H.  L.  785. 

Id)  Brickwood  v.  Miller,  3  Mer.  279  ;  and  see  Stein's  Case,  i  Rose,  462. 

(je)  Ba/rker  v.  Ooodair,  11  Ves.  78  ;  Button  v.  Morison,  17  Ves.  201 ;  i  Rose,  213  ; 
mi  V.  Wortwick,  i  H.  Bl.  665 ;  Hvnter  v.  Potts,  4  T.  R.  182. 

(/)  In  re  Oriental  Steam  Co.,  Ex  parte  Scinde  Ry,  Co.,  L.  R.  9  Ch.  557. 
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Pabt  iv.    judgment  m  rem,  based  upon  and  declaring  the  existence  of  a 
Procedure,  pj-j^j.  jj^j^  jj^  their  favour  on  the  assets  forming  the  subject- 

Cap.  X.     matter  of  the  judgment.(a)     The  subject  has  ab*eady  received 
g^^f        some  consideration.(&) 

The  rule  that  set-off,  on  the  other  hand,  is  a  mere  matter  of 
procedure,  not  of  the  substance  of  the  contract  between  the 
parties,  and  that  it  is  consequently  dependent  on  the  lex  fori, 
is  not  so  clearly  established.  It  is,  however,  difficult  to  see  in 
what  sense  it  can  be  said  to  be  part  of  the  original  obligation, 
that  the  defendant  in  an  action  of  contract  should  be  able  to 
defeat  part  of  the  claim  against  him  by  setting  up  a  perfectly 
distinct  claim  of  his  own  against  the  plamtiff.  In  such  a  case, 
each  litigant,  plaintiff  and  defendant,  has,  strictly  speaking,  a 
clwse  in  action  of  his  own ;  and  a  cliose  in  action  can  of  its  own 
nature  be  enforced  only  by  action.  The  law  of  some  particular 
forum  may  and  does  allow  the  defendant  to  make  a  different 
use  of  his  claim,  by  striking  a  balance  between  it  and  the 
claim  of  the  plaintiff ;  but  that  appears  to  be  a  privilege  con- 
ferred by  the  lex  fori,  and  in  no  sense  part  of  the  contract 
The  express  contract  between  the  parties  may,  of  course,  pro- 
vide that  the  claim  of  the  plaintiff,  when  it  arises,  should  be 
set  against  a  specitied  demand  of  the  defendant ;  but  in  such 
a  case  the  defendant's  plea  is  not  really  one  of  set-oft*,  but  of 
an  express  term  of  the  original  contract.  The  point  was 
raised,  though  not  directly  decided,  in  Macfarlane  v.  jVorris,(cy 
where  Cockburn,  C.J.,  intimated  that  he  was  inclined  to  take 
the  view  indicated  above,  and  this  dictum  has  been  since 
followed.(^)  The  most  recent  American  authorities  are  to  the 
same  effect.(f)  In  Allen  v.  Kemhle,{f)  which  has  been  cited  on 
the  other  side  in  support  of  the  proposition  that  the  right  of 
set-off  is  really  part  of  the  original  obligation,  there  was  no 
conflict  between  the  lex  fori  and  the  lex  loci  contractus  at  all ; 
and  the  only  question  was  whether  the  contract  of  the  drawer 
of  a  bill  of  exchange  was  governed  by  the  law  of  the  place  where 
the  bill  was  drawn,  or  where  it  was  payable. 

It  is  plain,  however,  that  the  lex  fori  can  never  confer  a  right 
of  action  which  had  no  existence  by  the  law  which  was  pro- 
perly competent  to  create  the  obligation.  Thus  it  has  been 
already  said  that  a  tort,  to  be  actionable,  must  be  actionable 
by  the  law  of  the  place  where  it  was  committed,  as  well  as  by 

{a)  Minna  Craig  Steamship  Co.  v.  Cliartered  Bank  of  India,  66  L.  J.  Q.  B.  162. 
(b)  Ante,  p.  324. 

{e)  2  B,  &  S.  783.  (d)  Meyer  v.  Drewer,  33  L.  J.  C.  P.  289. 

{e)  See  Story,  Conflict  of  I^ws,  §  575,  and  American  cases  there  cited  (7th  ed.). 
(/)  6  Moo.  P.  C.  314. 
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the  law  of  the  tribunal,  (a)     Consequently,  the  better  opinion     part  iv. 
would  seem  to  be  that  an  act  which  is  a  criminal  offence,  but     *^^^^^*' 
not  a  personal  tort,  by  the  lex  loci,  cannot  be  the  ground  of  an     cap.  x. 
action  here,  though  by  the  laz  fori  it  might  be  both.     It  is        suit. 
true  that  Wightman,  J.,  in  Scott  v.  Seymour,{h)  intimated  an    .  ,  7jr~_ 
opinion  that  if  a  trespass  was  not  lawful  or  justifiable  by  the  not  created 
law  of  the  country  where  it  was  committed,  the  mere  fact  that  ^'^  ^«^/<"^- 
no  personal  right  to  recover  d&mages  for  it  was  given  by  that 
law  would  not  deprive  the  person  aggrieved  of  the  right  of 
action  given  to  him  by  English  law,  at  any  rate  when  both  the 
parties  were  British  subjects.     This  dictum,  however,  was  not 
assented  to  by  the  other  members  of  the  Court ;  and  the  fallacy 
involved  in  it  has  been    already  pointed    out.(c)     In    strict 
accordance  with  the  principle  here  advocated,  it  was  said  in 
an  older  case  that  no  rule  of  procedure  could  avail  to  give  a 
personal  right  of  action  against  a  contractor,  where  the  lex  loci 
actus  recognised  no  right  to  enforce  the  obligation  at  all  against 
the  person  of  the  party  sued ;  {d)  and  though  this  case  has 
been  disapproved  by  later  authorities,(e)  the  principle  that  the 
personal  or  real  nature  of  the  right  must  be  determined  once 
for  all  by  the  lex  loci  remains  unassailed.     The  nature  and 
extent  of  this  principle  will  be  better  understood  when  the 
cases  relating  to  process  and  execution  have  been  considered. 

Process,  or  the  mode  of  proceedings  by  which  the  judgment  Execution 
and  decrees  of  any  tribunal  are  enforced,  similarly  depends  fj^%Ilf.  ^  * 
upon  the  law  of  that  tribunal  alone.(/)  There  may,  however, 
be  sometimes  a  difficulty  in  distinguishing  the  nature  of  the 
original  liability  on  which  the  judgment  is  founded  from  the 
operation  upon  it  of  the  law  of  a  foreign  Court  as  to  execution. 
A  man,  for  example,  who  contracts  a  debt  in  a  country  where 
imprisonment  for  debt  is  unknown,  may  argue  with  some 
plausibility  that  his  contract  never  contemplated  the  alternative 
of  personal  confinement,  by  the  threat  of  which  the  law  of  the 
country  in  which  he  is  sued  attempts  to  hold  him  to  his 
bargain.  .From  such  a  point  of  view,  it  would  appear  inequit- 
able that  he  should  be  compelled  to  submit  to  the  provisions  of 
any  law  which  he  had  not  contemplated ;  but  there  is  a  fallacy 
involved  in  this  aspect  of  the  subject  altogether.  The  natural 
incidents  of  the  contract,  foreseen  or  unforeseen,  are  properly  the 
subjects  of  the  intention  of  the  parties;  and  in  adjudicating 

(a)  Ante,  p.  487.  {h)  1  H,  &  C.  219. 

(c)  Ante,  pp.  480,  488,  ftq.  {d)  Melan  v.  Fitzjamett,  i  B.  &  P.  138. 

{e)  Imlay  v.  Ellenfen,  2  East,  453. 

(/ )  Dela  Vega  v.  Vianna,  i  A.  &  Ad.  284  ;  Don  v.  Lippman,  5  CI.  &  F.  i. 
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upon  them  it  is  of  the  highest  importance  to  determine  what 
the  contracting  parties  contemplated,  or  to  what  law  they 
intended  to  refer.  Breach,  however,  is  not  a  natural  incident 
of  the  contract,  but  its  dissolution.  An  obligation,  it  is  true, 
remains ;  but  it  is  an  obligation  which  arises,  not  out  of  the 
intention  of  the  parties,  but  out  of  the  refusal  of  one  of  them 
to  carry  that  intention  into  e£Eect.(a)  Consequently,  with  the 
incidents  of  breach,  and  the  remedies  applicable  to  it,  the  inten- 
tion of  the  parties  can  have  nothing  to  do.  The  fallacy  of 
supposing  that  those  who  contract  undertake  an  alternative 
liability  to  discharge  their  promise  or  to  be  compelled  to  do  so 
by  some  particular  law,  within  some  particular  time,  or  in  some 
particular  way,  has  already  been  shown  in  treating  of  statutes 
of  limitation.(&)  Persons  who  contract  engage  simply  to  per- 
form their  promise ;  and  if  they  fail  to  carry  out  their  under- 
taking, they  must  submit  to  the  control  of  any  law  within  the 
reach  of  which  they  happen  to  be  when  a  remedy  is  sought. 
To  break  a  contract  is,  in  truth,  an  offence ;  or,  if  not  a  public 
offence,  is  at  any  rate  a  personal  tort.  There  is  no  greater 
reason  why  a  man  who  fails  to  fulfil  a  promise  should  be  heard 
to  object  to  any  law  which  properly  asserts  jurisdiction  over 
him,  than  why  a  man  who  injures  another  by  defamation  or 
actual  assault  should  do  the  same. 

The  sole  question,  therefore,  which  must  in  such  cases  be 
decided,  is  whether  the  contractor  assumed,  by  his  agreement, 
a  personal  liability  or  not.  If  he  intended  to  bind  his  person 
for  the  fulfilment  of  his  promise — and  all  personal  under- 
takings must  necessarily  be  taken,  in  the  absence  of  anything 
to  the  contrary,  to  have  that  effect — then  every  tribunal  under 
whose  jurisdiction  he  may  come  will  enforce  that  personal 
liability  in  its  own  way.  If,  on  the  contrary,  his  person, 
according  to  his  intention  and  the  competent  lex  contractus,  was 
never  bound  at  all,  then  no  foreign  law  can  impose  a  personal 
liability  for  the  breach  or  non-fulfilment  of  what  was  never 
a  personal  undertaking.(o)  Thus  in  Melan  v.  Fit^ames  the 
defendant  was  held  to  bail  in  England  on  an  instnunent 
entered  into  in  France,  by  which  his  property  only,  and  not 
his  person,  was  according  to  the  law  of  France  made  liable, 
and  the  Court  of  Common  Pleas  ordered  the  bail-bond  to  be 
delivered  up  and  cancelled  on  the  defendant  entering  a 
common   appearance.     "  The  defendant  is  held  to  bail,''  said 


(ji)  Don  V.  TAppman^  5  CI.  &F.  i,  14.  {h)  Ante,  p.  516. 

(r)  Melan  v.  Fitzjames.  I  B.  &  P.  138  ;  Talleyrand  v.  BovlangeVj  3  Yes,  447  : 
De  la  Vega  v.  Via  una  ^  i  B.  &  Ad.  284. 
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Eyre,  C.J.,  "  on  a  contract  made  in  France,  the  nature  of  which    part  iv. 
we  must  learn,  not  from  the  face  of  the  instrument,  but  from  ^^">^edubk. 
evidence.     If  it  appears  that  this  contract  creates  no  personal     Cap.  x. 
obligation,  and  that  it  could  not  be  sued  as  such  by  the  laws     Pror^Mg, 

of  France,  there  seems  to  be  fair  ground  on  which  the  Court        

may  interpose  to  prevent  a  proceeding  so  oppressive  as  a 
personal  arrest  in  a  foreign  country,  at  the  commencement  of  a 
suit,  in  a  case  which,  as  far  as  we  can  judge  at  present, 
authorises  no  proceeding  against  the  person  in  the  country  in 
which  the  transaction  passed.  If  there  could  be  none  in 
France,  in  my  opinion  there  can  be  none  here.  I  cannot  con- 
ceive that  what  is  no  personal  obligation  in  the  country  in  which 
it  arises  can  ever  be  raised  into  a  personal  obligation  by  the  laws 
of  another.  If  it  be  a  personal  obligation  there,  it  must  be 
enforced  here  in  the  mode  pointed  out  by  the  law  of  this 
country ;  but  what  the  nature  of  the  obligation  is  must  be 
determined  by  the  law  of  the  country  where  it  was  entered 
into,  and  then  this  country  will  apply  its  own  law  to  enforce 
it.'X^)  It  should  be  remarked  that  Heath,  J.,  dissented  from 
the  above  view,  but  only  on  the  ground  that  the  contract  sued 
on  was  in  his  opinion  a  personal  one,  and  that  the  question  of 
arrest  was  therefore  merely  one  of  remedy.  On  the  assumption 
that  the  contract  was  not  a  personal  promise  by  French  law, 
but  a  mere  hypothecation  of  property,  the  decision  was  no  doubt 
right;  but  that  the  view  taken  by  Heath,  J.,  was  in  reality 
more  consonant  to  the  facts  of  the  case  appears  from  the 
opinion  which  Lord  EUenborough  intimated  in  Imlay  v. 
Mle8fen,(b)  and  from  the  later  decision  in  Be  la  Vega  v. 
Vianna{c)  which  may  be  regarded  as  having  settled  the  law  on 
the  subject.  In  Don  v.  Lippman  (d)  the  general  principles 
applicable  to  such  cases  were  stated  with  much  clearness  by 
Lord  Brougham :  "  The  contract  being  silent  as  to  the  law 
by  which  it  is  to  be  governed,  nothing  is  more  likely  than  that 
the  lex  loci  contractus  should  be  considered  at  the  time  the  rule 
(so,  of  the  remedy),  for  the  parties  could  not  suppose  that  the 
contract  might  afterwards  come  before  the  tribunals  of  a  foreign 
country.  But  it  is  otherwise  when  the  remedy  actually  comes 
io  be  enforced.  The  parties  do  not  necessarily  look  to  the 
remedy  when  they  make  the  contract.  They  bind  themselves 
to  do  what  the  law  they  live  under  requires ;  but  as  they  bind 
themselves  generally,  it  may  be  taken  as  if   they  had  con- 

(a)  Melan  v,  FUzjamet,  i  B.  &  P.  138,  141  ;  and  see  Talleyrand  v.  Boulangfir^ 
3  Yea.  447.  (*)  2  East,  453. 

(S)  I  B.  &  Ad.  284.  {d)  5  CI.  &  F.  I,  13. 
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they  find  it,  when  they    come  to  enforce  their  contract.  .  .  . 

The  distinction  which  exists  as  to  the  principle  of  applying 
the  remedy,  exists  with  even  greater  force  as  to  the  practice  of 
the  Courts  when  the  remedy  is  to  be  enforced.  No  one  can 
say  that,  because  the  contract  has  been  made  abroad,  the  form 
of  action  known  in  the  foreign  court  must  be  pursued  in  the 
courts  where  the  contract  is  to  be  enforced,  or  the  other  pre- 
liminary  proceedings  of  those  Courts  must  be  adopted,  or  that 
the  rules  of  pleading,  or  the  curial  practice  of  the  foreign 
country,  must  necessarily  be  followed.  .  .  .  No  one  will  con- 
tend in  terms  that  foreign  rules  of  evidence  should  guide  us  in 
such  cases ;  and  yet  it  is  not  easy  to  avoid  that  principle  in 
practice  if  you  once  admit  that,  though  the  remedy  is  to  be 
enforced  in  one  country,  it  is  to  be  enforced  according  to  the 
laws  which  govern  another  country ."(«) 

It  may  be  convenient  to  state  under  this  head  the  rules  of 
the  English  Courts  with  reference  to  the  service  of  writs  or 
notices  of  writs  out  of  the  jurisdiction. 

Until  the  passing  of  the  Common  Law  Procedure  Act,  1852, 
there  was  no  provision  for  the  service  of  any  writ  or  process 
outside  the  jurisdiction,  and  though  the  i8th  section  of  that 
Act  remedied  the  defect,  Scotland  and  Ireland  were  expressly 
exempted  from  its  provisions.  The  original  Order  (Order  xi.) 
in  the  Judicature  Rules,  framed  on  the  passing  of  the  Judica- 
ture Act,  1875,  removed  this  distinction;  but  it  will  be  seen, 
on  reference  to  this  Order  in  its  present  revised  form,  that  in 
favour  of  persons  "  domiciled  or  ordinarily  resident  in  "  Scot- 
land or  Ireland  the  older  practice  is  preserved.  It  must  be 
remembered  that  service  out  of  the  jurisdiction  is  an  interference 
with  the  ordinary  course  of  the  law,  and,  apart  from  statute,  no 
•Court  has  power  to  allow  it.(&) 

Order  xi.  r.  i,  in  its  existing  form,  provides  as  follows: 
*'  Order  xi.  r.  i.     Service  out  of  the  jurisdiction  of  a  writ  of 
summons  or  notice  of  a  writ  of  summons  may  be  allowed  by 
the  Court  or  a  judge  whenever — 

"  (a)  The  whole  subject-matter  of  the  action  is  land 
situate  within  the  jurisdiction  (with  or  without 
rents  or  profits)  ;  or 

(a)  Per  Lord  Brougham,  in  Do-n  v.  Lippman^  5  CI.  &  F.  i2,  13,  14. 
(J)  Re  Bmfield,  32  Ch.  D.  123  ;  Be  Maugfian,  22  W.  R.  748. 
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^'  (b)  Any  act,  deed,  will,  contract,  obligation,  or  liability, 

affecting  land  or  hereditaments  situate  within  the 

jurisdiction,  is  sought  to  be  construed,  rectified,  set 

aside,  or  enforced  in  the  action  ;  or 

"  (c)  Any  relief  is  sought  against  any  person  domiciled  or 

ordinarily  resident  within  the  jurisdiction  ;  or 
**  (d)  The  action  is  for  the  administration  of  the  personal 
estate  of  any  deceased  person  who,  at  the  time  of 
his  death,  was  domiciled  within  the  jurisdiction ;  or 
for   the  execution  (as  to    property   situate    within 
the  jurisdiction)   of  the   trusts   of  any  written  in- 
strument, of    which  the  person  to  be  served  is   a 
trustee,  which  ought  to  be  executed  according  to  the 
law  of  England ;  or 
"  (e)  The  action  is  founded  on  any  breach  or  alleged  breach 
within  the   jurisdiction  of    any  contract,  wherever 
made,  which,  according  to  the  terms  thereof,  ought 
to  be  performed  within  the  jurisdiction,  unless  the 
defendant    is  domiciled   or   ordinarily   resident   in 
Scotland  or  Ireland  ;  or 
^*  (f )  Any  injunction  is  sought  as  to  anything  to  be  done 
within  the  jurisdiction,  or  any  nuisance  within  the 
jurisdiction  is  sought  to   be  prevented   or  removed, 
whether   damages   are   or  are   not    also  sought  in 
respect  thereof ;  or 
"  (g)  Any  person  out  of  the  jurisdiction  is  a  necessary  or 
proper  party  to  an  action  properly  brought  against 
some  other   person  duly  served    within    the  juris- 
diction." 
In  accordance  with  the  terms  of  the  rule,  it  has  been  held 
that  Order  xi.  r.  i,  applies  equally  to  the  service  of  a  writ 
•of  summons  and  of  notice  of  a  writ  of  summons,  the  service 
required  in  each  case  being  the  same.(a) 

f  [iBy  r.  6  of  the  same  Order,  when  the  defendant  is  neither 
a  British  subject  nor  in  British  dominions,  notice  of  the 
writ,  and  not  the  writ  itself,  is  to  be  served  on  him.  And 
where  a  writ  itself  is  served  upon  a  foreigner  not  in  British 
dominions  (in  violation  of  the  rule),  the  service  is  a  nullity, 
and  not  a  mere  irregularity,  so  that  all  subsequent  pro- 
ceedings will  be  set  aside.(i)  In  such  a  case,  it  appears,  from 
the  authorities  just  cited,  that  the  defendant  himself  may  come 


Pabt  IV. 
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— 

Prooest. 


{a)1Scatt  V.  TToar  Candle  Oo.^  i  Q.  B.  D.  404,  and  Order  XL  r.  7. 
(i)  HewUson  v,  Fahre^  2j  Q«  B.  D.  6  ;  Boyle  v.  Saclcer^  39  Ch.  D.  249  ;  Preston 
T.  Lamontf  i  Ex.  D.  j6j. 
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to  the  English  Court  and  apply  by  summons  to  set  the  pro- 
ceedings aside,  though  it  might  imperil  his  position  if  he  first 
appeared  to  the  vrrit.  It  is  the  logical  complement  of  r.  6 
that  either  a  British  subject  in  foreign  dominions  or  a  foreigner 
in  British  dominions  may  be  served  with  a  writ  itself.(a)  It 
would  seem  that  third-party  notices  and  counter-claims,  being 
governed  by  the  rules  applicable  to  the  service  of  writs,  may 
be  served  out  of  jurisdiction  with  leave  under  Order  xi. 
r.  1.(6)  But  an  " originating  summons"  in  the  Chancery  Divi- 
sion cannot  be  so  served.(c)  Nor  is  there  power  to  serve  on 
a  bankrupt  who  is  resident  in  a  foreign  country,  and  actually 
out  of  the  jurisdiction  at  the  time,  an  order  for  his  attendance 
for  his  public  examination.(e2)  The  general  rule  is  stated  by 
Lord  Esher,  in  the  case  just  cited,  as  being  that,  when  the 
Legislature  has  enacted  that  a  thing  is  to  be  done  in  one  of  the 
Queen's  Courts,  the  meaning  p^m^  fade  is  only  that  the  Court 
may  do  that  thing  within  the  Queen's  dominions.  It  is  at 
least  doubtful  whether  the  learned  judge  did  not  mean  within 
that  part  of  the  Queen's  dominions  which  is  within  the  juris- 
diction of  the  Court.  Service  in  Scotland,  Ireland,  or  the 
colonies  is  service  out  of  the  jurisdiction  within  Order  xi. 
r.  i,{e) 

Tort. — Service  of  writ  or  notice  of  writ  out  of  the  jurisdiction 
is  not  allowed  in  actions  of  tort,  except  in  cases  which  fall 
within  Order  xi.  r.  i,  subsections  (a),  (e),  (f),  (g).  That  is  to 
say,  either  the  action  must  be  for  injury  to  land  within  the 
jurisdiction,  or  the  defendant  against  whom  relief  is  sought 
must  be  domiciled  within  the  jurisdiction,  or  an  injunction 
must  be  sought  as  to  something  to  be  done  within  the  juris- 
diction, or  a  nuisance  within  the  jurisdiction  must  be  com- 
plained of,  or,  lastly,  the  defendant  must  be  a  necessary  or 
proper  party  to  an  action  properly  brought  against  some  other 
person  duly  served  within  the  jurisdiction.(/)  It  is  insufficient 
that  damages  have  been  sustained  within  the  jurisdiction.(p') 

{a)  Fowler  v.  Barstow,  20  Ch.  D.  246 ;  Cheat  Avstralinn  Co,  v.  Martin^  5  Ch.  D. 
I  ;  Padley  v.  Camphausen^  10  Ch.  D.  550 ;  filler  v.  Bristol ,  13  Q.  B.  D.  giS  ;  Bacon 
V.  Turner,  i  Ch.  D.  275. 

(h)  I>uhaut  V.  Macpherson,  23  Q.  B.  D.  341  ;  Swansea,  dtc,  Co,  v.  IHincan, 
I  Q.  B.  D.  648  ;  Order  XVI.  r.48  ;  Order  XXI.  r.  12. 

(«)  Be  Busfeld,  32  Ch.  D.  123.  See  as  to  petitions,  &;c.,  the  Annual  Practice, 
Order  xi.  r.  i,  notes  pp.  230  sq.  ;  and  on  the  general  principles,  see  Lenders  v. 
Andersmu  12  Q.  B.  D.  56;  Hewitson  v.  Fabre,  21  Q.  B.  D.  6;  and  Be  Bitsfield, 
svpra,  (d)  In  re  Wendt,  22  Q.  B.  D.  733, 

{e)  (y.  Be  Bum  field,  32  Ch.  D.  123  ;  supra,  p.  347. 

(/)  Lender*  v.  Anderson,  12  Q.  B.  D.  50;  Orqjft  v.  King  (1893),  ^  Q-  ®'  4^9  J 
Williatns  v.  Cartwright  (1895),  I  Q.  B.419.  See  cases  and  notes  under  the  head  of 
"  Torts,"  ante,  p.  483. 

{g)  Shearman  v.  Findlay,  32  W.  R.  122. 
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Contract, — See  ante.  Chap.  VIIL  "  Contracts,"  pp.  345-350.       pabt  iv. 

Injimction, — The  claim  for  an  injunction  must   be  bona  fide\    Roc^ubb. 
and   if  merely  claimed   in   order   to   bring   the  case  within     cap.  x. 
Order  xi.  r.  i,  the  Court  will  refuse  to  grant  leave.(a)     It  is  not      proof. 
necessary  that  the  injunction  should  be  the  only  relief  sought,       — 
but  it  appears  necessary  that  it  should  be  sought  against  the 
defendant  whom  it  is  desired  to  serve  abroad,  unless  the  case 
be  one  falling  under  subsection  (g).(&) 

Within  the  Jurisdietimi, — The  jurisdiction  means  the  juris- 
diction of  the  Court,  not  of  the  Crown ;  and  therefore  Scot- 
land and  Lreland  are  without  the  jurisdiction  for  the  purposes 
of  this  rule.  For  the  same  reason,  although  by  international 
law  the  Crown  may  assert  its  jurisdiction  up  to  the  three- 
mile  limit  from  the  coast ;  yet,  in  the  absence  of  legislation, 
the  jurisdiction  of  the  Court  extends  to  low-water  mark  only.(c) 

(iv.)  Evidence  necessary,  and  admiss/ible  to  support  an  Actio7i. —  Evidence 
This  branch  of  the  subject  has  been  already  considered  when  feJ/^^  ^ 
treating  of  formalities,  and  it  is  unnecessary  to  do  more 
here  than  recapitulate  the  conclusions  arrived  at.  The  le^v 
fori  decides  all  questions  relating  to  the  admissibility  of  evi- 
dence ;  but  if  the  evidence,  when  admitted,  goes  to  show  that 
no  obligation  was  ever  validly  created  by  the  lex  loci,  and  not 
merely  that  the  obligation,  though  duly  created,  could  not 
have  been  proved  in  the  foreign  tribunal,  the  rules  of  the 
forum  as  to  procedure  will  not,  of  course,  be  allowed  to  create 
an  obligation,  where  none  existed  before.(rf)  Similarly,  when 
the  lex  fori  demands  a  particular  kind  of  evidence  to  sup- 
port a  particular  kind  of  contract,  no  obligation  arising  from 
such  a  contract  can  be  recognised,  although  it  may  in  the 
first  instance  have  been  validly  created  by  the  lex  loci  actics, 
and  could  be  put  in  suit  in  a  foreign  court.  The  English 
Statute  of  Frauds  has  accordingly  been  held  to  apply  to 
contracts  made  abroad,  and  sued  upon  here.(e)  The  necessity 
of  distinguishing  between  the  formalities  preliTninary  to  the 
validity  of  the  contract,  and  those  preliminary  to  the  en- 
forcement of  the  remedy  in  the  country  where  it  was  made, 
will  be  seen  from  the  case  of  Hx  parte  Mdboiim,(/)  which  has 

(a)  Bernales  v.  New  York  Herald  ii^^)^  2  Q.  B.  97  (n.). 

(ft)  Lisbon  Berlyn  Gold  Fields  v.  Meddle,  52  L.  T.  796  .:  New  Chile  Co^  v,  Blanco^ 
4  Times  L.  B.  349. 

(r)  Beg,  v.  Keyn,  2  Ex.  D.  63 ;  Be  Smith,  i  P,  D,  300 ;  Harris  v.  Franconia 
(owners),  2  C.  P.  D.  173  ;  Bree  v.  Marescanx  7  Q.  B.  D.  434. 

(d)  Bristow  V.  Sequeville,  5  Ex.  275,  279 ;  Alves  v  Hodgson,  7  T.  R.  24I ;  C^egg 
V.  Lerj/,  2  Camp.  10(3. 

[e)  Leroux  v.  Brown,  12  C.  B.  801 ;  Acehal  v.  Zery,  10  Bing.  376. 
if)  L.  R.  6  Ch.  64. 
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been  already  cited;  and  it  is  plain  that  it  will  be  necessary 
to  prove  the  former  in  every  tribunal,  while  the  latter  will  be 
dispensed  with   everywhere    but   in  the    courts  of  the  locu9 
"  celchrationis. 

The  law  on  this  subject  has  been  briefly  expressed  by  Lord 
Brougham  in  Bain  v.  Whitehaven  and  Furntsfi  Railway  Com-- 
panyXa)  Whether  a  witness  is  competent  or  not :  whether 
VcertaiB  matter  requires  to  be  prov^  by  ^tin^  or  not , 
whether  certain  evidence  proves  a  certain  fad  ai*  not :  that  is  to 
be  determined  by  the  law  of  the  country  where  the  question 
arises,  where  the  remedy  is  sought  to  be  enforced,  and  where 
the  Court  sits  to  enforce  it.  It  would  seem,  however,  where 
evidence  is  taken  in  one  country  in  aid  of  a  suit  or  action 
elsewhere,  either  on  ordinary  commission  or  with  the  assist- 
ance of  the  local  Courts  (as  in  cases  under  19  &  20  Vict, 
c.  113,  infrd),  that  the  prevailing  law  must  be  the  law  of  the 
country  where  the  suit  is  actually  pending  for  which  the 
evidence  is  taken,  as  being  the  true  forum,(b) 

(v.)  Proof  of  Fads  jtecidiarly  Foreign, — ^The  amount  of 
evidence  necessary  to  support  a  right  of  action  in  any  par- 
ticular tribunal,  and  the  admissibility  of  the  evidence  offered 
for  that  purpose,  being  thus  determined  by  the  tec  foriy  it 
remains  to  consider  what  kind  of  evidence  is  required  by  the 
Court  when  investigating  certain  peculiarly  foreign  facts.  It 
is  unnecessary  to  say  that  the  ordinary  rules  of  evidence  apply 
indiscriminately  to  the  proof  of  res  gestae  and  other  incidents 
relevant  to  the  cause  of  action,  wherever  they  may  have  taken 
place ;  but  it  is  not  equally  apparent  what  rules  apply  to  the 
proof  of  foreign  documents  or  of  foreign  law.  First,  with 
regard  to  foreign  documents,  it  is  clear  that  the  Court  must 
have  the  evidence  of  a  translator ;  a  translator  being,  in  the 
words  of  Lord  Chelmsford,  a  witness  as  to  the  meaning  and 
also  the  grammatical  construction  of  the  words.fc)  Next,  it 
must  have  evidence,  adduced  by  foreign  experts  if  necessary ,^ 
of  the  meaning  of  any  words  which  are  of  a  technical  descrip- 
tion, or  which  have  a  peculiar  meaning,  different  from  that 
which,  if  literally  translated  into  our  language,  they  would  bear. 
If  the  instrument  is  not  only  written  in  a  foreign  language, 
but  to  be.  controlled  by  a  foreign  law,(rf)  according  to  any  of 
the  principles  already  laid  down,  then  if  there  is  any  principle 

(a)  3  H.  L.  C.  I,  19. 

ib)  See  per  Cockbum,  O.J.,  in  Destilla  v.  FeU^  40  L.  T.  Rep.  423. 
{c)  IH  Sora  v.  Phillipjt^  lo  H.  L.  C.  624,  639. 
(a)  As  to  the  proper  Imw  to  govern  the  com 
ante,  p.  393- 
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of  construction  applicable  to  that  document  by  such  foreign     pabt  iv. 
law,  the  foreign  law  on  this  point  must  be  proved  in  the  manner  ^^Q^^^^^- 
which  will  be  shown  below.     The  judge  "  has  not  organs  to     Cap.  x. 
know  and  to  deal  with  the  text  of  the  foreign  law,  and  there-       Prwf, 

fore  requires  the  assistance  of  a  lawyer  who   knows  how  to       

interpret  it."(a)  The  witnesses  having  supplied  the  judge  with 
these  facts,  they  must  retire  and  leave  his  sufficiently  informed 
mind  to  his  own  proper  office — that  of  ascertaining  for  himself 
the  intention  of  the  parties ;  or,  in  other  words,  of  construing  the 
instrument  in  question.(&)  So,  if  there  is  a  foreign  custom  which 
affects  the  construction  of  a  foreign  document,  witnesses  must 
be  heard  to  explain  what  the  custom  is,  as  evidence  is  received 
of  customs  in  respect  of  trade  matters,  before  the  judge  can 
pronounce  on  the  proper  effect  to  be  given  to  it.(c)  But 
the  foreign  document,  though  construed  according  to  the 
foreign  law  to  which  it  is  generally  subject,  and  explained  by 
reference  to  foreign  facts,  is  only  admissible  in  evidence,  as 
has  been  said,  according  to  the  rules  of  the  lex  fori,  and  no 
foreign  law  will  avail  to  make  that  primary  evidence  in  a 
foreign  court  which  is  secondary  evidence  according  to  the 
law  of  procedure  which  is  there  followed.(rf)  Where,  how-  Proof  of 
ever,  a  particular  value  is  given  by  the  foreign  law  to  ad^^gnts. 
foreign  document  as  proof  of  a  fact  within  the  jurisdiction 
of  that  law,  the  same  weight  will  be  given  to  it  in  any  other 
tribunal,  when  the  foreign  law  is  proved  to  its  satisfaction. 
Thus,  where  it  was  desired  to  prove  a  marriage  in  France 
which  was  celebrated  before  the  Revolution,  and  it  was  proved 
by  French  advocates  that  registers  of  marriage  were  kept  at 
Lille  by  official  authority,  and  that  those  registers  were 
authentic  documents  both  before  and  since  the  Revolution, 
properly  authenticated  cop!ies  of  these  were  admitted  to  prove 
the  marriage.(e)  And  in  a  more  modern  case  a  document 
was  tendered  to  prove  a  marriage  in  Chili,  which  purported  to 
be  an  extract  from  a  register  of  marriages,  signed  by  the  curate- 
rector  of  the  Chilian  church  where  it  was  solemnised;  The 
signature  was  duly  verified  by  a  public  notary,  and  certified 
under  the  hand  and  seal  of  the  British  consul.  On  proof  being 
adduced  that  a  register  was  kept  by  the  curate-rector  of  every 
church  in  Chili  of  the  marriages  solemnised  in  it,  and  that 
certificates  of  marriages  such  as  that  Jtendered  were  received  in 

{a)  Per  Lord  Brougham  in  the  Su49ex  Peerage  Caw,  ii  CI.  &  F.  X15. 

{b)  Di  Sora  v.  Phillipt,  10  H.  L.  C.  624,  639. 

(c)  Per  Lord  Mansfield  in  Mostyn  v.  Fahrigoi^  Cowp.  174  ;  I  Sm.  L.  C.  677. 

{d)  Brown  v.  ThorrUan,  6  A.  &  E.  i8j. 

\e)  Biddulpk  v.  Lord  Camoyt^  cited  by  Keating,  J.,  29  L.  J.  P.  k  M.  58. 
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Part  IV.  the  Chilian  courts  as  evidence  of  the  marriage  which  they  pur- 
Pbocedure.  ported  to  certify,  the  document  was  received  to  prove  the 
Cap.  X.  marriage  in  question.(a)  But  a  copy  of  a  foreign  judgment, 
~  certified  in  a  similar  manner,  will  not  be  entitled  to  reception 
here,  every  tribunal  being  of  course  entitled  to  lay  down  for 
itself  the  manner  in  which  it  will  take  cognisance  of  the  decrees 
of  a  foreign  court,(i)  It  is  now  provided  by  statute  that  all 
judgments,  decrees,  orders,  or  other  judicial  proceedings  of  any 
court  of  justice  in  any  foreign  State  or  in  any  British  colony, 
and  all  other  affidavits,  pleadings,  and  other  legal  documents 
filed  or  deposited  in  any  such  court,  may  be  proved  in  any 
court  of  justice,  or  before  any  person  having  by  law  or  by  consent 
of  parties  authority  to  hear,  receive  and  examine  evidence, 
either  by  examined  copies,  or  by  authenticated  copies  purporting 
to  be  sealed  with  the  seal  of  the  court  to  which  the  original 
belongs,  or,  in  the  event  of  such  court  having  no  seal,  to  be 
signed  by  the  judge  or  one  of  the  judges  of  the  said  court ;  and 
that  it  shall  not  be  necessary  to  prove  the  seal  or  signatiu*e 
with  which  such  authenticated  copy  purports  to  be  sealed  or 
signed.(c)  Similar  provisions  are  contained  in  the  same  statute 
for  the  proof  of  proclamations,  treaties,  and  other  foreign  acts 
of  State. 

The  common  practice  of  taking  evidence  abroad  by  means 
of  a  conmiission  clothed  with  the  authority,  not  of  the  tribunal 
or  Government  in  the  country  where  the  evidence  is  taken, 
but  of  the  tribunal  requiring  such  evidence,  is  not  regarded 
with  uniform  approval.  In  some  States  municipal  laws  exist 
which  prohibit  the  administration  of  an  oath,  the  taking  of 
evidence,  or  the  exercise  of  any  function  that  could  be  called 
judicial  by  any  persons  other  than  the  officers  of  the  local 
tribunals.  This  is  a  matter  which,  of  course,  every  State  has  a 
right  to  regulate  for  itself,  and  does  not  involve  any  principle 
of  international  law,  though  such  regulations  may  often  inter- 
pose practical  difficulties  in  the  examination  of  witnesses 
abroad.(rf)     By  an  English  statute    (19   &   20  Vict.  c.  113) 

(a)  Abbott  V.  Abbott,  29  L.  J.  P.  k  M.  57. 

{b)  Appleton  v.  Lord  BraybrooJie,  6  M.  &;  S.  34  ;  and  see  9  Mod.  66. 

\c)  14  &  ijc  Vict,  c  99,  8.  7. 

(d)  In  1806  this  right  was  practically  asserted  in  Germany,  and  proceedings 
were  actually  taken  there  against  Mr.  A.  B.  Eempe,  an  English  barrister  who  had 
been  appointed  to  take  evidence  on  commission  by  the  English  High  Court  of 
Justice.  As  to  the  persons  before  whom  affidavits  for  the  Probate  Division  are  to 
be  taken  abroad,  where  the  local  law  forbids  the  administration  of  an  oath  by  a 
British  Consul,  see  In  the  goods  of  Fawcvt,  9  P.  D.  241,  and  21  &  22  Vict  c.  95, 
8.  31.  For  an  analogous  instance  when  an  affidavit  has  been  admitted  without 
having  been  sworn  before  a  consul  (under  15  &  16  Vict.  c.  86,  s.  22),  see  Lyle  v. 
J'Jlurod,  15  Eq.  67. 
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(printed  in  the  appendix  to  this  chapter)  jurisdiction  is  given     pabt  iv. 
to  the  English  courts,  or  to  any  judge  thereof,  to  order  the     "^^^^^' 
examination  upon  oath  before  a  commissioner  of  any  witness    Cap.  x. 
within  the  jurisdiction,  upon  application  for  that  purpose  (by      Troof. 

summons  at  chambers),  in  aid  of  any  civil  or  commercial  suit       

in  a  foreign  country,  without  any  writ  being  issued  or  other 
proceedings  taken  in  the  English  court.  Provision  is  made  for 
compelling  the  attendance  of  witnesses;  and  false  evidence 
given  upon  such  an  examination  is  made  perjury  (&  3).  Though 
it  does  not  appear  that  much  use  has  been  made  of  this  statute, 
it  has  been  resorted  to  in  the  Divorce  Court.(«)  It  would 
appear  that,  in  such  cases,  questions  as  to  the  admissibility  of 
evidence  would  be  decided  by  the  law  of  the  country  where  the 
suit  was  pending,  which  is  the  real  forum,(h) 

The  proof  of  foreign  law  is  mainly  controlled  by  the  prin-  Proof  of 
ciple  that  the  law  of  a  foreign  State  is  a  fact  which  must  ^^^^^^^  **^- 
be  established  by  evidence  like  any  other,  and  of  which  no 
tribunal  or  judge  has  a  right  to  take  judicial  notice.  No 
judicial  knowledge  or  discernment  is  attributed  to  a  judge  in 
such  a  matter;  and  if  proper  proof  of  a  foreign  law  is  not 
adduced,  the  Court  must  proceed  according  to  the  law  of 
England.(c)  All  that  can  be  required  of  a  tribunal  adjudicat- 
ing on  a  question  of  foreign  law  is  to  receive  and  consider  all 
the  evidence  as  to  it  which  is  available,  and  hond  fide  to 
determine  on  that,  as  well  as  it  can,  what  the  foreign  law  is. 
If  from  the  imperfect  evidence  produced  before  it,  or  its  mis- 
apprehension of  the  effect  of  that  evidence,  a  mistake  is  made, 
it  is  much  to  be  lamented,  but  the  tribunal  is  free  from 
blame.(rf)  The  judge  "  has  not  organs  to  know  and  to  deal 
with  the  text  of  the  foreign  law,  and  therefore  requires  the 
assistance  of  a  lawyer  who  knows  how  to  interpret  it."(c) 
How  far  the  function  of  the  judge  is  limited  to  the  reception 
of  this  evidence  and  this  assistance  is  perhaps  not  wholly  free 

(a)  See,  e,g.^  Svnpson  v.  Hazard^  W.  N.  1887,  p.  115. 

(6)  Demlla  v.  FelSy  44  L.  T.  Bep.  423.  When  the  judge  of  a  foreign  Court,  to 
which  a  requisition  from  the  Probate  and  Divorce  Court  had  issued  to  examine  a 
witness,  having  the  interrogatories  and  cross-interrogatories  before  him,  examined 
the  witness  himself  at  his  discretion  without  putting  the  questions  verbatim,  and 
no  further  request  was  made  to  cross-examine,  the  deposition  so  made  was  received 
in  evidence,  though  with  doubt  Bitchins  v.  ffitckinsy  L.  R.  i  P.  &  D.  (1866),  153. 
But  the  knowledge  that  the  examination  will  be  conducted  in  this  manner  may  be 
a  reason  for  refusing  to  issue  a  requisition  or  commission  to  a  foreign  Court  (^In  re 
Boyse,  Orofton  v.  Oroft&n  (1882),  20  Ch.  D.  760).  As  to  the  form  of  such  com- 
mission, see  In  re  Imperial  Land  Co,  of  Marseilles  (37  L.  T.  Rep.  588)  and  Seton 
on  Decreet,  4th  ed.,  pp»  21,  149,  1638. 

{c)  Lloyd  v.  Ouibert,  L.  R.  i  Q.  B.  115,  129 ;  Brown  v.  Gracey,  D.  &  R.  N.  P. 
41,  n.  {d)  Catstriqne  v.  Imrie,  L.  R.  4  H.  L.  414,  427. 

{e)  Sussex  Peerage  Case,  11  CI.  &  F.  115,  per  Lord  Brougham. 
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Pabt  iv.  from  doubt.  It  was  said  by  Lord  Langdale,  that  though  a 
procbdure.  imowledge  of  foreign  law  is  not  to  be  imputed  to  the  judge, 
there  may  be  imputed  to  him  a  knowledge  of  the  general  art 
of  reasoning ;  and  that  there  may  therefore  be  cases  in  which 
the  judge  may,  without  impropriety,  take  upon  himself  to 
construe  the  words  of  a  foreign  law,  and  determine  their 
application  to  the  case  before  him,  especially  if  there  should  be 
a  variance  or  want  of  clearness  in  the  testimony.(a)  The  same 
view  had  been  apparently  adopted  by  Lord  Stowell  in  earlier 
cases,(&)  limiting  the  exercise  of  this  function  to  the  considera- 
tion of  those  authorities  which  were  directly  referred  to  by  the 
witnesses ;  but,  as  Lord  Langdale  remarked  in  the  case  cited,  a 
judge  endowed  as  Lord  Stowell  was  might  perhaps  safely  do 
some  things  which  other  judges  might  find  it  very  hazardous  to 
imitate. 

The  Court  of  Appeal,  however,  has  held  quite  recently  that 
judges  are  entitled  to  look  at  written  laws  expressly  referred  to 
in  the  evidence  of  foreign  experts,  but  only  at  the  sections  so 
referred  to.(c)  This  rule  was  laid  down  after  Nelson  v.  Bridpart 
and  the  Sussex  Peerage  Case  had  been  cited,  and  may  therefore 
be  regarded  as  conclusively  established  for  the  English  Courts. 
The  Judicial  Committee  of  the  Privy  Council,  indeed,  had  as 
long  ago  as  1857  assumed  an  apparently  unrestrict-ed  right  to 
examine  for  themselves,  not  only  foreign  statutes,  but  foreign 
reports  and  text-writers,(rf)  but  there  is  no  other  direct 
authority  for  the  proposition  that  a  judge  may  of  his  own  mere 
motion  look  even  at  the  written  or  printed  laws  of  a  foreign 
State.  In  a  recent  case  in  the  Exchequer  Chamber  the  pro- 
visions of  the  French  Code  de  Commerce  were,  no  doubt, 
examined  critically  by  the  Court,  but  it  is  especially  remarked 
in  the  judgments  that  the  whole  Code  was,  by  agreemetit  of  the 
parties,  considered  to  be  in  evidence.(^)  The  doctrine  that  it 
is  necessary  to  prove  foreign  law  as  a  fact  by  oral  testimony 
was  not  therefore  impugned,  nor  is  the  case  even  an  authority 
for  the  admissibility  in  evidence  of  the  statute  law  or  codes  of 
a  foreign  coimtry,  where  the  objection  is  not  waived.  The 
objection,  though  not  waived,  does  not  appear  to  have  been 
taken  in  Trimhey  v.  Vignier,{f)  in  which  the  same  articles  of 
the  Code  de  Commerce  came  in  question,  and  were  no  doubt 

(a)  XeUon  v.  Bridport^  8  Beav.  537. 

{h)  Lindo  V.  BelUar'Wy  i  Hagg.  Cons.  216 ;  Dalrymple  v.  JDalrymple^  2  Hagg. 
Cons.  54. 

(r)  Cbnchu  v.  Murrieta^  40  Ch.  D.  543,  549. 
(rf)  Bremer  v.  Freeman^  lo  Moo.  P.  C.  306,  363. 
{e)  Bradlaugh  v.  De  Bi/L,  L.  R.  5  C.  P.  473. 
(/)  I  Bing.  N.  C.  151,  158. 
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looked  at  by  the  Court.  "  Upon  this  point  of  French  law,"  pabt  iv. 
says  Tindal,  C.J.,  "  the  opinions  of  the  foreign  advocates  which  ^^^^^^' 
have  been  taken  by  consent  since  the  trial  of  the  cause  appear  ^^^*  ^ 
to  be  contradictory ;  but  as  each  of  them  founds  his  opinion  on  Prw/. 
the  Code  de  Commerce,  arts.  137,  138,  we  feel  ourselves  at  ~ — 
liberty  to  refer  to  the  text  of  that  Code,  in  order  to  form  our 
own  judgment  on  the  point."  It  will  be  observed  that  in 
that  case  the  opinions  of  the  foreign  advocates  were  taken  by 
consent  after  the  trial,  and  the  disputed  articles  of  the  Code 
were  in  fact  quoted  in  those  opinions ;  so  that  both  litigants 
appear  to  have  waived  their  right  to  object  to  anything  beyond 
the  testimony  of  an  expert.  It  is  obvious  that  there  is  con- 
siderable danger  in  permitting  any  judge  to  attempt  the  con- 
struction and  application  of  a  foreign  code  or  statute  for 
himself.  The  opinion  of  a  Continental  judge,  for  example, 
upon  the  4th  section  of  the  Statute  of  Frauds,  given  in  ignor- 
ance that  it  had  ever  been  the  subject  of  judicial  decision, 
would  certainly  be  more  likely  to  be  wrong  than  right ;  and 
the  stricter  view  would  seem  to  be  that  a  litigant  has  a  right  to 
demand,  if  he  chooses,  that  the  opinion  of  the  witnesses  as  to 
the  foreign  law  shall  be  accepted  as  conclusive,  without  any 
attempt  being  made  by  the  judge  to  supplement  it  by  an 
examination  of  the  foreign  law  for  himself.  It  is  the  office  of 
the  judge  in  such  a  case  to  decide  upon  the  testimony  sub- 
mitted to  him,  not  upon  the  comparative  validity  of  the  reasons 
given  by  the  witnesses  in  support  of  their  opposite  opinions  ;(a) 
and  the  distinction  between  the  task  of  construing  a  foreign 
document  or  contract  after  the  law  affecting  it  has  been 
proved,  and  the  task  of  ascertaining  that  law  as  a  preparatory 
step  towards  doing  so,  will  be  well  seen  from  the  case  just 
cited.  The  authorities,  however,  for  the  proposition  that 
foreign  written  law  may  be  looked  at  by  the  judge,  are  entitled 
to  considerable  respect,  and  in  the  Sussex  Peerage  Case  (b)  Lord 
Campbell  gave  his  opinion  in  favour  of  that  view  in  opposition 
to  that  taken  by  Lord  Brougham.  The  Supreme  Court  of  the 
United  States,  in  a  judgment  cited  at  length  by  Story ,(c)  have 
expressed  their  opinion  that  the  true  rule  was,  that  a  foreign 
written  law  may  be  received  when  it  is  found  in  a  statute- 
book,  with  proof  that  the  book  has  been  officially  published  by 
the  Government  which  made  the  law.     It  has  been  said  by 

{a)  Di  Sora  v.  Phillip*,  10  H.  L.  C.  624, 638. 

{b)  II  Gl.  &  F.  85,  114 ;  see  Baron  de  BodeU  Cau,  8  Q.  B.  208  ;  Millar  v.  Hein- 
rich,  4  Gamp.  15c  ;  Lacon  v.  Higgins,  3  Stark.  N.  P.  C.  178  ;  PictotCs  Case,  30  How. 
St.  Tr.  491 ;  Middletan  v.  Janrerin,  2  Hagg.  GOI10.  437. 

{c)  story,  Gonflict  of  Laws,  §  641  a,  lu 
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Part  IV.    Blackburn,  J.,  that  there  is  great  and  obvious  danger  of  error 

rBocEDUBE.  jj^  ^^y  attempt  to  construe  the  written  code  of  a  foreign  law, 

Cap.  X.      without  the  aid  of  foreign  lawyers  to  explain  it,(a)  but  the  rule 

Pf*oo/.       as  laid  down  for  England  in  Concha  v.  Murneta  {»upf*d),  admit- 

ting  for  judicial  examination  only  those  parts  of  foreign  codes 

or  statutes  which  have  been  expressly  referred  to  by  expert 
witnesses,  ought  to  reduce  this  peril  to  a  minimum.     Never- 
theless, it  does  not  wholly  exclude  it. 
Foreign  law        Whatever  may  be  the  rule,  however,  as  to  the  right  of  the 
-proved  by    Qq^^^  ^q  j^^]^   ^^  ^.j^^   written  or   printed  laws  of  a  foreign 

country,  it  is  certain  that  all  foreign  law  may,  and  all  unwritten 
foreign  law  must,  be  proved  by  parol  evidence.  The  only 
witness  competent  to  give  such  evidence  is  some  person  who  is 
conversant  with  the  foreign  law,  either  as  a  legal  practitioner 
in  the  foreign  State,  or  as  holding  some  other  office  there  the 
duties  of  which  would  entail  such  knowledge.  It  does  not 
appear  necessary  that  he  should  be  a  legal  practitioner  or 
professor,  at  any  rate  if  the  law  (b)  to  be  proved  is  a  mercantile 
custom ;  but  it  is  clearly  not  sufficient  that  his  knowledge  of 
the  law  of  the  foreign  State  should  be  derived  from  his  having 
studied  it  in  another  country.(c)  If  this  were  enough,  as 
Alderson,  B.,  observed  in  Bristoxv  v.  Sequeville,  why  should  not  a 
Frenchman,  who  had  read  books  relating  to  Chinese  law,  be 
called  to  prove  what  the  law  of  China  really  is  ?  And  in 
CartmngM  v.  CartwinghtJ{d)  before  Sir  James  Hannen  in  the 
Probate  Division  of  the  High  Court,  in  June  1878,  it  was  held 
that  the  Canadian  marriage  law  could  not  be  proved  by  the 
testimony  of  an  EngUsh  barrister,  who  had  enjoyed  a  large 
practice  in  Canadian  appeals  before  the  Judicial  Committee  of 
the  Privy  Council ;  such  a  practitioner,  not  being  an  expert,  in 
the  contemplation  of  law,  qualified  to  give  evidence  concerning 
the  law  of  those  countries  for  which  the  Privy  Coimcil  is  the 
ultimate  court  of  appeal.  Such  a  witness  must  be  a  person 
peritus  virtute  officii,  according  to  Lord  L3nidhurst,(€)  from  whose 
language  it  appears  further  that  where  the  witness  has  no 
officuimy  he  can  have  no  peritia;  and  therefore  that  a  mere 
resident  in  a  foreign  country  is  not  a  competent  witness  to 
prove  its  law.(/)  It  must  be  doubted  whether  the  decision  of 
Lord  Tenterden,  that  a  French  vice-consul  in  England  is  peritvs 

{a)  Per  Blackburn,  J.,  in  Ciuttrigue  v.  Imrie^  39  L.  J.  C.  P.  350,  355. 

[b)  Va7id€rd&ncJet  v.  ThelltLiwon^  8  C.  B.  812.     See  i?.  v.  Porey,  22  L.  J.  M.  C.  19. 

(c)  Briiftow  V.  i:iequ£Tilh^  5  Ex.  275  ;  19  L.  J.  Ex.  289  ;  In  the  Owtds  of  Banellij 
L.  R.  I  P.  D.  69.  {d)  26  W.  R.  684. 

(e)  Sussex  Peerage  Case,  11  CI.  &  F.  85,  134,  where  H.  v.  Dent,  i  C.  &  E.  97,  is 
said  to  be  not  law  ;  see  also,  i?.  v.  Pietvn,  40  How.  St.  Tr.  509 ;  Ward  v.  ZVy, 
7  Notes  of  Cases,  96.  •  (/)  Ibid, 
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virtute  officii,  so  as  to  be  a  competent  witness  to  prove  French     Pabt  iv. 

law,  would  be  followed  at  the  present  day.     But  a  Persian        

ambassador  has  been  allowed  to  give  evidence  of  Persian  law,     cap.  x. 
on  his  stating  that  members  of  the  Persian  diplomatic  service      proof, 
were  expected  to  be  versed  in  law,  but  that  there  were  no       — 
professional  lawyers  in  Persia.(^)    And  in  a  recent  case  the  law 
of  Russia  as  to  the  wills  of  members  of  the  Russian  Imperial 
family  seems  to  have  been  proved  by  "  the  certificate  of  the 

Russian  ambassador."(^) 

In  addition  to  this  ordinary  and  common  law  method  ^f  ^^^^^^^^7 
proving  foreign  law,  it  was  enacted  by  the  Legislature  in  1861  proof  of. 
(24  Vict.  c.  11)  that  in  any  action  in  one  of  the  English 
superior  courts,  and  now  therefore  in  any  action  in  any  of  the 
divisions  of  the  High  Court  of  Justice,  it  shall  be  competent 
for  the  Court  to  state  and  remit  a  special  case  to  a  superior 
court  of  any  foreign  country  with  which  a  convention  to  that 
effect  shall  have  been  made,  in  order  to  ciscertain  the  law  of 
that  foreign  country ;  and  that  a  certified  copy  of  the  opinion 
of  the  foreign  Court  upon  the  case  submitted  to  it  shall  be 
admitted  to  prove  the  foreign  law.  The  opinion  of  the  foreign 
Court,  however,  is  not  to  be  conclusive  evidence,  as  the  2nd 
section  of  the  same  Act  authorises  the  English  Court  to  apply 
the  opinion  to  the  facts,  in  the  same  way  as  if  it  had  been 
pronounced  by  itself  upon  a  case  reserved  or  upon  a  special 
verdict,  "  if  it  shall  thiijk  fit."  The  3rd  section  of  the  Act 
authorises  the  EngUsh  Coiuts  to  pronounce  opinions  upon  cases 
similarly  remitted  to  them  by  foreign  States ;  but  it  must,  of 
course,  be  noted  that  these  provisions  only  apply  to  those 
foreign  countries  or  States  with  the  Governments  of  which  a 
convention  has  been  entered  into  by  the  British  Government 
for  the  purpose  of  mutually  ascertaining  British  and  foreign 
law  in  the  respective  cases.  The  convention  will,  of  course, 
determine  in  each  instance  to  what  court  or  courts  in  the 
foreign  country  the  application  is  to  be  made ;  but  it  is  not 
likely  that  the  Act  itself  will  ever  be  made  extensively  avail- 

(rt)  In  the  Goi>dit  of  Doxt  All  Khan^  6  P.  D.  6. 

(ft)  In  the  Oiwds  of  Prince  of  Oldenburg^  9  P.  D.  234,  apparently  following  In 
the  Ooods  of  Klingemann^  32  L.  J.  Prob.  16,  and  In  the  Oiwds  of  Dorniotj^  3  Hagg. 
Eccl.  767,  where  a  certificate  of  the  French  consul-general  was  received.  This 
ambassadorial  privilege  seems  peculiar  to  the  Probate  Court.  In  a  petition  for  the 
dissolution  of  a  marriage  celebrated  in  Hong-Eong,  when  it  was  stated  that  the 
only  legal  expert  available  demanded  a  prohibitive  fee,  Oorell  Barnen^  J.,  admitted 
an  affidavit  of  an  ex-Govemor  of  the  colony,  who  was  not  a  professional  lawyer, 
but  deposed  that  he  was  conversant  with  the  law  applicable  to  the  case,  (^('ooper- 
King  v.  Ctwper-King  (1900),  P.  D.  65.)  It  should  be  noted,  however,  that  this  was 
an  undefended  case,  and  that  no  authorities  appear  from  the  report  to  have  been 
cited.    See  WiUon  v.  ]r/7#<;«(i903),  P.  D.  157. 
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pabtIV.     able.(a)     A  siinilar  enactment  was  passed  in    1859  for  the 

Pbooedube.  agcertainment  of  the  law  administered  in   one    part   of  her 

Cap.  X.      Majesty's  dominions  when  pleaded  in  the^  courts  of    another 

Proof.       part.(6)     The  two  statutes  in  question  are,  for   the  sake  of 

—        convenience,  subjoined  in  the  appendix  to  this  chapter. 

foreign  The  proof  in  England  of  foreign  or  colonial  treaties,  judg- 

documents.     ments,  records,  and  other  documents,  is  regulated  by  14  &  15 

Vict.  c.  99,  s.  7,  which  is  as  follows : 

Sect.  7. — "  All  proclamations,  treaties,  and  other  acts  of 
State  of  any  foreign  State  or  any  British  Colony ;  and  all 
judgments,  decrees,  orders,  and  other  judicial  proceedings 
of  any  Court  of  Justice  in  any  foreign  State  or  in  any 
British  Colony;  and  all  affidavits,  pleadings,  and  other 
legal  documents  filed  or  deposited  in  any  such  Court,  may 
be  proved  in  any  Court  of  Justice,  or  before  any  person 
having  by  law  or  by  consent  of  parties  authority  to  hear, 
receive,  and  examine  evidence,  either  hy  examiiied  copies 
or  by  copies  aidhenticated  as  hereinafter  mtiitioyied;  that 
is  to  say,  if  the  docmnent  sought  to  be  proved  be  a 
proclamation,  treaty,  or  other  act  of  State,  the  authenti- 
cated copy  to  be  admissible  in  evidence  must  purport  to 
be  sealed  with  the  seal  of  the  foreign  State  or  British 
Colony  to  which  the  original  document  belongs ;  and  if 
the  document  sought  to  be  proved  be  a  judgment,  decree, 
order,  or  other  judicial  proceeding  of  any  foreign  or 
colonial  Court,  or  an  affidavit,  pleading,  or  other  legal 
document  filed  or  deposited  in  any  such  Court,  the  au- 
thenticated copy  to  be  admissible  in  evidence  must  purport 
either  to  be  sealed  with  the  seal  of  the  foreign  or  colonial 
Court  to  which  the  original  document  belongs ;  or  in  the 
event  of  such  Court  having  no  seal,  to  be  signed  by  the 
judge,  or  if  there  be  more  than  one  judge,  by  any  one  of 
the  judges  of  the  said  Court ;  and  such  judge  shall  attach 
to  his  signature  a  statement  in  writing  on  the  said  copy 
that  the  Court  whereof  he  is  a  judge  has  no  seal ;  but  if 
any  of  the  aforesaid  authenticated  copies  shall  purport  to 
be  sealed  or  signed  as  hereinbefore  respectively  directed, 
the  same  shall  respectively  be  admitted  in  evidence  in 
every  case  in  which  the  original  document  could  have 
been  received  in  evidence,  without  any  proof  of  the  seal 
where  a  seal  is  necessary,  or  of  the  signature  of  the  truth 

{a)  No  convention  appears  to  have  been  in  fact  made.  See  note  to  text  of 
statutes  as  to  Order  in  Council  extending  these  Acts,  mutatu  mutnndU^  to  Ottoman 
Empire  (consular  courts). 

(ft)  22  &  23  Vict.  c.  63. 
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of  the  statement  attached  thereto,  where  such  signature    past  iv. 

and  statement  are  necessary,  or  of  the  judicial  character  ^^^cmuBB. 

of  the  person  appearing  to  have  made  such  signature  and     Cap.  x. 

statement.''  Proof, 

Sections  nine,  ten,  and  eleven  of  the  same  Act  establish       — 
uniformity  in  the  mode  of  proof  of  such  documents  within    . 
England,  Wales,  Ireland  and  the  Colonies,  including  all  posses- 
sions of  the  British  Crown  (but  not  Scotland). 


SUMMARY. 

PROCEDURE. 

The  remedy  is  to  be  enforced  according  to  the  mode  of  the  p.  510. 
lex  fori^  though  the  right  of  action  be  sometimes  indirectly 
affected  by  the  application  of  the  rule.     Thus, 

(i.)  (a)  The  lex  fori  controls  the  question  of  the  name  in  p.  510. 
which  the  action  is  to  be  brought,  but  not  the  title  to  a  right 
of  action,  when  that  affects  the  ultimate  direction  in  which  its 
benefits  are  to  flow.     Title  validly  conferred  creates  a  foimda- 
tion  for  procedure. 

(b)  So  liability  is  determined   by  the  proper  law   which  p.  5". 
imposes  it,  but  when  a  personal  liability  is  once  imposed,  the 
mode  in  which  it  is  enforced,  as,  for   example,  by  joint  or 
several  procedure,  depends  upon  the  lex  fori. 

(iL)  The  lex  fori  determines  the  time  within  which  an  action  p-  5>6. 
may  be  brought — that  is,  the  time  within  which  an  obligation 
may  be  enforced  depends  upon  the  law  of  the  tribunal  which 
is  asked  to  enforce  it.  But  when  the  competent  law  has 
declared  that  an  obligation,  after  a  given  time,  shall  be  extin- 
guished, and  not  merely  rendered  incapable  of  being  enforced 
in  a  particular  tribunal,  the  law  of  another  tribunal  cannot,  by 
fixing  a  longer  term  of  prescription,  revive  it  This  qualification 
would  seem  to  apply,  whether  the  party  against  whom  it  is 
sought  to  revive  the  defunct  obligation  has  resided  during  the 
whole  term  of  prescription  under  the  dominion  of  the  lex  con- 
tractus or  actus,  or  not. 

(iiL)  The  lex  fori  determines  the  form  and  nature  of  the  pp-  520-529- 
action  by  which  a  personal  liability  is  sought  to  be  enforced, 
and  the  process  or  execution  which  the  tribunal  uses  to  enforce 
it.     But  the  lex  fori  can  never  convert  into  a  personal  liability 
that  which  is  not  so  by  the  law  which  created  the  obligation. 

(iv.)  The   lex  fori   determines  the   evidence  by  which  an  p.  529- 
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pabt  IV.    obligation  must  or  may  be  proved.     It  cannot,  however,  create 
pbocedube.  ^^  obligation  where  none  existed  before,  though  it  may  refuse 

Cap.  X.  to  recognise  one  that  already  exists. 
pp«  530-537-  ^^'^  ^^  foreign  facts,  including  the  meaning  of  language 
and  the  existence  of  laws,  are  objective  facts  to  be  proved,  of 
which  the  Court  will  not  take  judicial  notice.  Foreign  laws, 
when  referred  to  by  expert  witnesses,  may  be  examined  by  the 
Court  for  itself,  but  only  those  parts  or  sections  which  are  so 
referred  to. 
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APPENDIX  TO   CHAPTER  X  Pabt  IV. 

Procedure. 


19  &  20  Vict.  c.  113.  Cap.  X. 

An  Act  to  provide  for  taking  Evidence  in  Her  Majesty  a  Bominiona  in 
relation  to  Civil  and  Commercial  Matters  pending  before  Foreign 
Tribunals,  [29th  July,  1856.] 

Whereas  it  is  expedient  that  facilities  he  afforded  for  taking  evidence 
in  her  Majesty*s  dominions  in  relation  to  civil  and  commercial  matters 
pending  before  foreign  tribunals  :  Be  it  enacted,  <S:c.,  as  follows  : 

1.  Where,  upon  an  application  for  this  purpose,  it  is  made  to  appear  Order  for 
to  any  Court  or  judge  having  authority  under  this  Act  that  any  Court  of  witnesses 
or  tribunal  of  competent  jurisdiction   in  a   foreign  country,  before  in  this 
which  any  civil  or  commercial  matter  is  pending,  is  desirous  of  obtaining  2?i^ti^  to 
the  testimony  in  relation  to  such  matter  of  any  witness  or  witnesses  any  civil  or 
within  the  jurisdiction  of  such  first-mentioned  Court,  or  of  the  Court  to  commercial 
which  such  judge  belongs,  or  of  such  judge,  it  shall  be  lawful  for  such  pending  be- 

Court  or  judge  to  order  the  examination  upon  oath,  upon  inten*o-  ^of®  *  foreign 

.     .  j.1.        •        i_  *  ji   •       »    •!   tribunal, 

gatones  or  otherwise,  before  any  person  or  persons  named  m  such 

order,  of  such  witness  or  witnesses  accordingly ;  and  it  shall  be  lawful 
for  the  said  Court  or  judge,  by  the  same  order,  or  for  such  Court  or 
judge  or  any  other  judge  having  authority  under  this  Act,  by  any 
subsequent  order,  to  command  the  attendance  of  any  person  to  be 
named  in  such  order,  for  the  purpose  of  being  examined,  or  the  pro- 
duction of  any  writings  or  other  documents  to  be  mentioned  in  such 
order,  and  to  give  all  such  directions  as  to  the  time,  place,  and  manner 
of  such  examination,  and  all  other  matters  connected  therewith,  as  may 
appear  reasonable  and  just,  and  any  such  order  may  be  enforced  in  like 
manner  as  an  order  made  by  such  Court  or  judge  in  a  cause  depending 
in  such  Court  or  before  such  judge. 

2.  A  certificate  under  the  hand  of  the  ambassador.  Minister,  or  other  Certificate  of 
diplomatic  agent  of  any  foreign  Power  received  by  her  Majesty^  or  in  J^  g  ^  ?'^'  * 
case  there  be  no  such  diplomatic  agent,  then  of  the  consul-general  or  evidence  in 
consul  of  any  such  foreign  Power  at  London,  received  and  admitted  as  support  of 
such  by  her  Majesty,  that  any  matter  in  relation  to  which  an  applica- 
tion is  made  under  this  Act  is  a  civil  or  commercial  matter  pending 

before  a  Court  or  tribunal  in  the  country  of  which  he  is  the  diplomatic 
agent  or  consul,  having  jurisdiction  in  the  matter  so  pending,  and  that 
such  Court  or  tribunal  is  desirous  of  obtaining  the  testimony  of  the 
witness  or  witnesses  to  whom  the  application  relates,  shall  be  evidence 
of  the  matters  so  certified  ;  but  where  no  such  certificate  is  produced, 
other  evidence  to  that  effect  shall  be  admissible. 
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Part  IV.         3.  It  shall  be  lawful  for  every  person  authorised  to  take  the  examina- 

Procedure.    ^^^  q£  ^tnessee  by  any  order  made  in  pursuance  of  this  Act,  to  take 

Cap.  X.      all  such  examinations  upon  the  oath  of  the  witnesses,  or  affirmation  in 

; — : —  cases  where  affirmation  is  allowed  by  law  instead  of  oath,  to  be  adminis- 

of  witnesses  tered  by  the  person  so  authorised ;  and  if,  upon  such  oath  or  affirmation, 
to  be  upon  any  person  making  the  same  wilfully  and  corruptly  give  any  false 
^^    '  evidence,  every  person  so  offending  shall  be  deemed  and  taken  to  be 

guilty  of  perjury. 
Payment  of         4.  Provided  always,  that  every  person  whose  attendance  shall  be  so 
expenses.         required  shall  be  entitled  to  the  like  conduct-money  and  pa3rment  for 

expenses  and  loss  of  time  as  upon  attendance  at  a  trial. 
Persons  to  5.  Provided   also,    that    every  person   examined  under   any  order 

rlfusa? to*  ^^  n^ade  under  this  Act  shall  have  the  like  right  to  refuse  to  answer 
answer,  &c.  questions  tending  to  criminate  himself  and  other  questions  which  a 
witness  in  any  cause  pending  in  the  Court  by  which,  or  by  a  judge 
whereof,  or  before  the  judge  [ate]  by  whom  the  order  for  examination 
was  made  would  be  entitled  to ;  and  that  no  person  shall  be  compelled 
to  produce,  under  any  such  order  as  aforesaid,  any  writing  or  other 
document  that  he  would  not  be  compellable  to  produce  {at  atrial  of 
such  a  cause. 
Certain  6.  Her  Majesty's  Superior  Courts  of  Common  Law(a)  at  Westminster 

iudlras  to  have  ^^^  ^^  Dublin  respectively,  the  Court  of  Session  in  Scotland,  and  any 
authority.  Supreme  Court  in  any  of  her  Majesty's  colonies  or  possessions  abroad, 
and  any  judge  of  any  such  Court,  and  every  judge  in  any  such  colony 
or  possession  who  by  any  Order  of  her  Majesty  in  Council  may  be 
appointed  for  this  purpose,  shall  respectively  be  Courts  and  judges 
having  authority  under  this  Act :  Provided  that  the  Lord  Chancellor, 
with  the  assistance  of  two  of  the  judges  of  the  Common  Law  at  West- 
minster, shall  frame  such  rules  and  orders  as  shall  be  necessary  or  proper 
for  giving  effect  to  the  provisions  of  this  Act,  and  regulating  the 
procedure  under  the  same. 


22  &  23  Vict.  0.  63. 

An  Act  to  afford  FcudUtissfor  the  more  certain  Aecertainmeni  of  the  Law 
administered  in  one  part  of  Her  Majesti/e  Dominiens  when  pleaded 
in  the  Courts  of  another  part  thereof  [13*^  August,  1859.] 

Whereas  great  improvement  in  the  administration  of  the  law  would 
ensue  if  facilities  were  afforded  for  more  certainly  ascertaining  the  law 
administered  in  one  part  of  her  Majesty's  dominions  when  pleaded  in 
the  Courts  of  another  part  thereof :  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows  : 

{a)  Now  the  Supreme  CJourt  of  Judicature  (Judicature  Act,  1875,  fl'*^-)- 
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T.  If  in  any  action  depending  in  any  Court  within  her  Majesty's    Pabt  IV. 
dominions,(a)  it  shall  be  the  opinion  of  such  Court  that  it  is  necessary   Pbocbdube. 
or  expedient  for  the  proper  disposal  of  such  action  to  ascertain  the  law      cap.  X. 

applicable  to  the  facts  of  the  case  as  administered  in  any  other  part  of ; 

her  Majesty's  dominions  on  any  point  on  which  the  law  of  such  other  ^^^^  ^f  h^r  " 

part  of  her  Majesty's  dominions  is  different  from  that  in  which  the  Majesty's 

Court  is  situate,  it  shall  be  competent  to  the  Court  in  which  such  action  nJ^'^^t  a 

may  depend  to  direct  a  case  to  be  prepared  setting  forth  the-  facts,  as  case  for  the 

these  may  be  ascertained  by  verdict  of  a  jury  or  other  mode  competent,  ^^P"^^^"^  hi  law 

or  may  be  agreed  upon  by  the  parties,  as  settled  by  such  person  or  any  other 

persons  as  may  have  been  appointed  by  the  Court  for  that  purpose  in  1*^*  thereof. 

the  event  of  the  parties  not  agreeing,  and  upon  such  case  being  approved 

of  by  such  Court  or  a  judge  thereof,  they  shall  settle  the  questions  of 

law  arising  out  of  the  same  on  which  they  desire  to  have  the  opinion 

of  another  Court,  and  shall  pronounce  an  order  remitting  the  same, 

together  with  t^e  case,  to  the  Court  in  such  other  part  of  her  Majesty's 

dominions,  being  one  of  the  Superior  Courts  thereof,  whose  opinion  is 

desired  upon  the  law  administered  by  them  as  applicable  to  the  facts 

set  forth  in  such  case,  and  desiring  them  to  pronounce  their  opinion  on 

the  questions  submitted  to  them  in  the  terms  of  the  Act ;  and  it  shall 

be  competent  to  any  of  the  parties  to  the  action  to  present  a  petition  to 

the  Court  whose  opinion  is  to  be  obtained,  praying  such  last-mentioned 

Court  to  hear  parties  or  their  counsel,  and  to  pronounce  their  opinion 

thereon  in  terms  of  this  Act,  or  to  pronounce  their  opinion  without 

hearing  parties  or  counsel ;  and  the  Court  to  which  such  petition  shall 

be  presented,  shall,  if  they  think  fit,  appoint  an  early  day  for  hearing 

parties  or  their  counsel  on  such  case,  and  shall  thereafter  pronounce 

their  opinion  upon  the  questions  of  law  as  administered  by  them  which 

are  submitted  to  them  by  the  Court ;  and  in  order  to  their  pronouncing 

such  opinion  they  shall  be  entitled  to  take  such  further  procedure 

thereupon  as  to  them  shall  seem  proper.(6) 

2.  Upon  such  opinion  being  pronounced,  a  copy  thereof,  certified  by  Opinion  to  bo 
an  officer  of  such  Court,  shall  be  given  to  each  of  the  parties  to  the  ^^^  ^rtified 
action  by  whom  the  same  shall  be  required,  and  shall  be  deemed  and  copy  given. 
held  to  contain  a  correct  record  of  such  opinion. 

3.  It  shall  be  competent  to  any  of  the  parties  to  the  action,  after  Opinion  to  be 
having  obtained  such  certified  copy  of  such  opinion,  to  lodge  the  same  q!^J^  making 
with  an  officer  of  the  Court  in  which  the  action  may  be  depending  who  the  remit. 
may  have  the  official  charge  thereof,  together  with  a  notice  of  motion 

setting  forth  that  the  party  will,  on  a  certain  day  named  in  such  notice, 
move  the  Couii^  to  apply  the  opinion  contained  in  such  certified  copy 
thereof  to  the  facts  set  forth  in  the  case  hereinbefore  specified,  and  the 
said  Court  shall  thereupon  apply  such  opinion  to  such  facts  in  the  same 
manner  as  if  the  same  had  been  pronounced  by  such  Court  itself  upon 

(a)  The  Act  is  extended,  mutatU  mutandUy  to  the  Ottoman  dominions,  by  Order 
in  Council  dated  May  13,  1882  {Londan  Oazetttt^  p.  2209). 

C^)  See  as  to  case  sent  for  opinion  of  Scotch  Court,  I/n'd  v.  Colcin^  i  Dr.  &  S.  24; 
and  to  Supreme  Court  of  Calcutta,  Logan  v.  Qwrg^  30  Bear.  632. 
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Pabt  IV.     a  case  reserved  for  the  opinion  of  the  Court,  or  upon  special  verdict  of  a 

Pbocedube.    jury .  Qp  f^^Q  g^i^j  last-mentioned  Court  shall,  if  it  think  fit,  when  the 

Cap.  X.      ^d  opinion  has  been  obtained  before  trial,  order  such  opinion  to  be 

submitted  to  the  jury  with  the  other  facts  of  the  case  as  evidence,  or 

conclusive  evidence  as  the  Court   may  think  fit,  of  the  foreign  law 

therein  stated,  and  the  said  opinion  shall  be  so  submitted  to  the  jury. 

Her  Majesty        4.  In  the  event  of  an  appeal  to  her  Majesty  in  Council  or  to  the 

House^r  ^^  House  of  Lords  in  any  such  action,  it  shall  be  competent  to  bring  under 

Lords  on        review    of   her    Majesty  in   Council   or   of  the  House  of   Lords  the 

^d^^  "*^*^   t  ®P^°^^^  pronounced  as  aforesaid  by  any  Court  whose  judgments  are 

opinion.  reviewable  by  her  Majesty  in  Council  or  by  the  House  of  Lords,  and 

her  Majesty  in  Council  or  that  House  may  respectively  adopt  or  reject 

such  opinion  of  any  Court  whose  judgments  are  respectively  reviewable 

by  them,  as  the  same  shall  appear  to  them  to  be  well  founded  or  not 

in  law. 

Interpretation      5.  In  the  construction  of  this  Act,  the  word  "  action  "  shall  include 

every  judicial  proceeding  instituted  in  any  Court,  civil,  criminal,  or 

ecclesiastical ;    and   the  words  '*  Superior  Courts "   shall    include,  in 

England,   the  Superior  Courts  of   Law  at   Westminster,  the    Lord 

Chancellor,  the  Lords  Justices,  the  Master  of  the  Rolls  or  any  Yice- 

Chancellor,  the  judge  of  the  Court  of  Admiralty,  the  judge  ordinary  of 

the  Court  for  Divorce  and  Matrimonial  Causes,  and  the  judge  of  the 

Court  of  Probate  ;  in  Scotland,  the  High  Court  of  Justiciary,  and  the 

Court  of  Session  acting  by  either  of  its  divisions;   in  Ireland,  the 

Superior  Courts  of  Law  at  Dublin,  the  Master  of  the  Rolls,  and  the 

judge  of  the  Admiralty  Court ;  and  in  any  other  part  of  her  Majesty's 

dominions,  the  Superior  Courts  of  Law  or  Equity  therein. 


of  terms. 


24  Vict.  c.  ii. 

An  Act  to  afford  Facilities  for  the  better  Ascertainment  of  the  Law  of 
Foreign  CounUnes  when  pleaded  in  Courts  within  Her  Majestt/s 
Dominions,  [17th  May,  1861.] 

22  &  23  Vict.       Whereas  an  Act  was  passed  in  the  twenty-second  and  twenty-third 
^'    ^'  years  of  her  Majesty's  reign,  intituled  "  An  Act  to  afford  Facilities  for 

the  more  certain  Ascertainment  of  the  Law  administered  in  one  Part 
of  her  Majesty's  Dominions  when  pleaded  in  the  Courts  of  another 
Fart  thereof '' :  And  whereas  it  is  expedient  to  afford  the  like  facilities 
for  the  better  ascertainment,  in  similar  circumstances,  of  the  law  of  any 
foreign  country  or  State  with  the  Government  of  which  her  Majesty 
may  be  pleased  to  enter  into  a  convention  (a)  for  the  purpose  of 
mutually  ascertaining  the  law  of  such  foreign  country  or  State  when 
pleaded  in  actions  depending  in  any  Courts  within  her  Majesty's 
dominions  and  the  law  as  administered  in  any  part  of  her  Majesty's 

{a)  No  conventioii  as  contemplated  seems  in  fact  to  have  been  entered  into. 
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dominions  when  pleaded  in  actions  depending  in  the  Courts  of  such     Pabt  IV. 
foreign  country  or  State :  Be  it  therefore  enacted  by  the  Queen's  most  Pbocedubk. 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords      capTx. 

spiritual  and   temporal,   and   Commons,  in   this  present  Parliament 

assembled,  and  by  the  authority  of  the  same,  as  follows  ;  viz. 

1.  If,  in  any  action  depending  in  any  of  the  Superior  Courts  (a)  Superior 
within  her  Majesty's  dominions,  it  shall  be  the  opinion  of  such  Court  P^^^  within 
that  it  is  necessary  or  expedient,  for  the  disposal  of  such  action,  to  ascer-  dominions 
tain  the  law  applicable  to  the  facts  of  the  case  as  administered  in  any  ^^7  remit  a 

M       •  c^£e   vritih 

foreign  State  or  country  with  the  Government  of  which  her  Majesty  queries  to  a 
shall  have  entered  into  such  convention  as  aforesaid,  it  shall  be  com-  Court  of  any 
petent  to  the  Court  in  which  such  action  may  depend  to  direct  a  case  ^^th^hi^*^ 
to  be  prepared  setting  forth  the  facts  as  these  may  be  ascertained  by  her  Majesty 
verdict  of  jury  or  other  mode  competent,  or  as  may  be  agreed  upon  by  ™*y  ^*^® 
the  parties,  or  settled  by  such  person  or  persons  as  may  have  been  vention  for 

appointed  by  the  Court  for  that  purpose  in  the  event  of  the  parties  not  t^^*'  purpose, 

J  1  i_«  jiri-i_/^x  fof  aacertain- 

agreemg ;  and  upon  such  case  being  approved  of  by  such  Court  or  a  mg^^  ^f  i^y^ 

judge  thereof,  such  Court  or  judge  shall  settle  the  questions  of  law  of  such  State. 

arising  out  of  the  same  on  which  they  desire  to  have  the  opinion  of 

another  Court,  and  shall   pronounce  an   order  remitting  the  same, 

together  with  the  case,  to  such  Superior  Court  in  such  foreign  State  or 

country  as  shall  be  agreed  upon  in  said  convention,  whose  opinion  is 

desired  upon  the  law  administered  by  such  foreign  Court  as  applicable 

to  the  facts  set  forth  in  such  case,  and  requesting  them  to  pronounce 

their  opinion  on  the  questions  submitted  to  them;  and   upon  such 

opinion  being  pronounced,  a  copy  thereof,  certified  by  an  officer  of  such 

Court,  shall  be  deemed  and  held  to  contain  a  correct  record  of  such 

opinion. 

2.  It  shall  be  competent  to  any  of  the  parties  to  the  action,  after  Court  in 
having  obtained  such  certified  copy  of  such  opinion,  to  lodge  the  same  J^ich  action 
with  the  officer  of  the  Court  within  her  Majesty's  dominions  in  which  apply  such 
the  action  may  be  depending  who  may  have  the  official  charge  thereof,  opinion  to  the 
together  with  a  notice  of  motion  setting  forth  that  the  party  will,  on  a  jjj  cases,  &c. 
certain  day  named  in  such  notice,  move  the  Court  to  apply  the  opinion 
contained  in  such  certified  copy  thereof  to  the  facts  set  forth  in  the 

case  hereinbefore  specified,  and  the  said  Court  shall  thereupon,  if  it 
shall  see  fit,  apply  such  opinion  to  such  facts,  in  the  same  manner  as 
if  the  same  had  been  pronounced  by  such  Court  itself  upon  a  case 
reserved  for  opinion  of  the  Court,  or  upon  special  verdict  of  a  jury  ;  or 
the  said  last-mentioned  Court  shall,  if  it  think  fit,  when  the  said 
opinion  has  been  obtained  before  trial,  order  such  opinion  to  be  sub- 
mitted to  the  jury  with  the  other  facts  of  the  case  as  conclusive  evidence 
of  the  foreign  law  therein  stated,  and  the  said  opinion  shall  be  so 
submitted  to  the  jury :  Provided  always,  that  if  after  having  obtained 

{a)  By  Order  in  Council  {London  Gazette,  Nov.  20,  1863,  p.  5559)  ss.  i  and  2  of 
this  Act  are  extended  to  the  Mayor's  Court,  London.  And  the  Act  is  extended, 
mtttatU  mutandis,  to  the  Ottoman  dominions  by  Order  in  Council,  May  13,  1882 
(London  Gazette,  p.  2209). 

2  M 
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Pabt  IV.     such  certified  copy  the  Court  shall  not  be  satisfied  that  the  facts  had 
Pbocedube.   yy^Qj^  properly  understood  by  the  foreign  Court  to  which  the  case  was 
Cap.  X        remitted,  or  shall  on  any  ground  whatsoever  be  doubtful  whether  the 
opinion  so  certified  does  correctly  represent  the  foreign  law  as  regards 
the  facts  to  which  it  is  to  be  applied,  it  shall  be  lawful  for  such  Court 
to  remit  the  said  case,  either  with  or  without  alterations  or  amend- 
ments, to  the  same  or  to  any  other  such  Superior  Court  in  such  foreign 
State  as  aforesaid,  and  so  from  time  to  time  as  may  be  necessary  or 
expedient. 
Courts  in  her       3.  If  in  any  action  depending  in  any  Court  of  a  foreign  country  or 
dominions       State  with  whose  Government  her  Majesty  shall  have  entered  into  a 
may  pro-         convention  as  above  set  forth  such  Court  shall  deem  it  expedient  to 
opiiSon  on       ascertain  the  law  applicable  to  the  facts  of  the  case  as  administered  in 
case  remitted  any  part  of  her  Majesty's  dominions,  and  if  the  foreign  Court  in  which 
by  a  foreign     g^^j^  action  may  depend  shall  remit  to  the  Court  in  her  Majesty's 
dominions  whose  opinion  is  desired  a  case  setting  forth  the  facts  and 
the  questions  of  law  arising  out  of  the  same  on  which  they  desire  to 
have  the  opinion  of  a  Court  within  her  Majesty's  dominions,  it  shall 
be  competent  to  any  of  the  parties  to  the  action  to  present  a  petition 
to  such  last-mentioned  Court  whose  opinion  is  to  be  obtained,  praying 
such  Court  to  hear  parties  or  their  counsel,  and  to  pronounce  their 
opinion  thereon  in  terms  of  this  Act,  or  to  pronounce  their  opinion 
without  hearing  parties  or  counsel ;  and  the  Court  to  which  such  peti- 
tion shall  be  presented  shall  consider  the  same,  and  if  they  think  fit, 
shall  appoint  an  early  day  for  hearing  parties  or  their  counsel  on  such 
case,  and  shall  pronounce  their  opinion  upon  the  questions  of  law  as 
administered  by  them  which  are  submitted    to  them  by  the  foreign 
Court ;  and  in  order  to  their  pronouncing  such  opinion  they  shall  be 
entitled  to  take  such  further  procedure  thereupon  as  to  them  shall 
seem  proper,  and,  upon  such  opinion  being  pronounced,  a  copy  thereof, 
certified  by  an  ofiicer  of  such  Court,  shall  be  given  to  each  of  the 
parties  to  the  action  by  whom  the  same  shall  be  required. 
Interpretation      4.  In  the  construction  of  this  Act,  the  word  ^*  action  "  shall  include 
of  termp.         every  judicial  proceeding  instituted  in  any  Court,  civil,  criminal,  or 
ecclesiastical ;   and  the  words    "  Superior  Courts "    shall    include,  in 
England,  the  Superior  Courts  of  Law  at  Westminster,  the  Lord  Chan- 
cellor, the  Lords  Justices,  the  Master  of  the  Kolls  or  any  Vice-Chan- 
cellor, the  judge  of  the  Court  of  Admiralty,  the  judge  ordinary  of  the 
Court  for  Divorce  and  Matrimonial  Causes,  and  the  judge  of  the  Court 
of  Probate ;  in  Scotland,  the  High  Court  of  Justiciary,  and  the  Court 
of  Session^acting  by  either  of  its  divisions ;   in  Ireland,  the  Superior 
Courts  of  Law  at  Dublin,  the  Master  of  the  Kolls,  and  the  judge  of 
the  Admiralty  Court ;  and  in  any  other  part  of  her  Majesty's  dominions, 
the  Superior  Courts  of  Law  or  Equity   therein  ;   and  in    a  foreign 
country  or  State,  any  Superior  Court   or  Courts  which  shall  be  set 
forth  in  any  such  convention  between  her  Majesty  and  the  Government 
of  such  foreign  country  or  State. 
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CHAPTER  XL 

FOREIGN   JUDGMENTS.  PART  IV. 

PROCEDUBE. 

(i.)  Generally y  and  more  particularly.  Foreign  Judgments  in  cliTxi 

personam.  "Vr ~ 

•^  Judgments, 

The  judgments  or  decrees  of  any  tribunal  have  obviously  no  Foreign 
right  to  claim  recognition  beyond  the  jurisdiction  of  ^^^^^  ^"^f eSoroed 
tribunal  on  any  principle  akin  to  that  which  renders  them 
binding  within  it.  They  are  in  fact  the  judicial  orders  of  the 
sovereign  power  in  the  State,  pronounced  by  the  mouth  of 
one  of  its  tribunals,  and  can  only  claim  to  be  carried  into  effect 
by  the  executive  officers  of  that  State  within  its  limits.(a) 
The  comity  of  nations  does,  however,  accord  them  a  certain 
recognition,  and  it  has  been  said  by  a  celebrated  American 
judge(i)  that  the  Courts  of  England  give  as  full  effect  to  foreign 
sentences  as  is  given  to  them  in  any  part  of  the  civilised 
world.  Recognition  may  be  accorded  in  three  ways.  The 
foreign  judgment  may  either  be  adopted  by  the  domestic 
Court  as  its  own,  and  admitted  to  execution  within  its  juris- 
diction ;  or  it  may  be  received  as  evidence  of  the  creation  of 
an  obligation ;  or  lastly,  it  may  be  received  as  evidence  of  the 
original  obligation,  in  a  suit  brought  on  the  primary  cause  of 
action.  The  first  of  these  methods,  according  to  WeBtlake,(c) 
is  that  generally  followed  on  the  continent  of  Europe ;  though 
several  of  the  Continental  nations,  including  France,  enforce 
the  judgments  of  other  countries  only  where  there  are  reciprocal 
treaties  to  that  effect;  the  second  is  the  mode  adopted  in 
England  and  America,  and  in  countries  which  possess  a  cognate 
system  of  jurisprudence;  while  in  some  few  States,  such  as 
Sweden,  Spain,  and  Norway,  the  plaintiff  is  relegated  to  his 
original  cause  of  action.  In  England  then,  a  foreign  judgment 
is  ordinarily  enforced  by  bringing  an  action  upon  it ;  and  it  Enforcement 
is   to  be  remarked  that,   though    it  has  been  said  that   this  ^^' ^**^°* 

(a)  As  to  the  proof  of  foreign  judgments,  see  14  k  15  Vict.  c.  99,  s.  7,  and  ant^j 

P-  532- 
{b)  Marshall,  C.  J.,  in  4  Cranch,  270  ;  Story,  Conflict  of  Laws,  §  590. 

{c)  Westlake,  Priv.  Int.  Law,  §  374. 
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pabt  IV.   practice  does  not  strictly  rest  upon  **  what  is  loosely  called 
BooEDUBE.  ^Qtemational  comity ,"(«)  it  does  rest  strictly  upon  international 
Cap.  XI.     comity,  properly  understood.     According  to  Parke,  B., "  Where 
Judgments,  *  Court  of  Competent  jurisdiction  has  adjudicated  a  certain 
—        sum  to  be  due  from  one  person  to  another,  a  legal  obligation 
arises  to  pay  that  sum  on  which  an  action  of  debt  to  enforce 
the  judgment  may  be  maintained.     It  is  in  this  way  that  the 
judgments  of  foreign  and  colonial  Courts  are  supported  and 
enforced.'Xi)     This  statement  of  principle  was  cited  and  adopted 
by  Blackburn,  J.,  in  Godard  v.  Gray{c)  and  Schibsby  v.  Westenholz 
just  referred  to,  and  is  in  reality  only  a  variation  of  the  general 
.    rule  that  obligations  which  have  once  been  duly  created  by  a 
competent  and  appropriate  law  will  be  recognised  in  all  tribunals 
alike.    The  phrase  "  comity  of  nations  "  does  emphatically  mean 
this,  or  it    means  nothing.(cf)     But    though  the  most    usual 
mode  of  enforcing  a  foreign  judgment  in  England  is  by  bringing 
an  action  upon  it,  the  plaintiff    is  not  obliged  to  take  this 
course.     A  foreign  judgment  involves  no  merger  of  the  original 
cause  of  action  ;  and  it  is  therefore  open  to  the  plaintiff  to  sue 
upon  that  if  he  chooses.(e)     "  This,  being  only  a  foreign  judg- 
ment," said  Bayley,  J.,  in  Hall  v.  Odhr,  "  did  not  merge  or 
extinguish  the  plaintiff's  simple  contract  debt,  which  can  only 
be  done  by  converting  it  into  a  debt  of  a  higher  nature  ;  it  is 
only  evidence  of  the  debt."     "  If,  then,"  says  Tindal,  C.J.,  in 
Smith  V.  Nicolh,  "  the  judgment  has  not  altered  the  nature  of 
the  rights  between  the  parties,  it  appears  to  me  that  the  plaintiff 
has  his  option,  either  to  resort  to  the  original  ground  of  action, 
or  to  bring  an  assumpsit  on  the  judgment  recovered."     It  was 
suggested  as  a  moot  point  before  the    Judicature    Acts  (/) 
whether,  in  cases  where  the  plaintiff  elected  to  sue  on  the 
original  cause  of  action,  it  would  not  be  open  to  the  defendant 
to  controvert  the  ground  of  action  notwithstanding  the  produc- 
tion of  the  foreign  judgment  as  evidence  ;  on  the  same  principle 
on  which  it  has  been  held  that  where  there  is  an  opportunity 
of  placing  a  domestic  judgment  on  the  record,  and  it  is  not 
placed  there,  it  will  not  be  conclusive.(^)     It  is  hardly  probable 

{a)  Per  Blackburn,  J.,  in  Schihshy  v.  Wettenholz^  L.  R.  6  Q.  B.  159.  For  the 
mode  of  proof  of  foreign  judgments,  see  14  &  15  Vict.  c.  99,  s.  7,  and  ante,  p.  532. 

(ft)  WilUatM  V.  Jone*^  13  M.  &  W.  633  ;  Ru^tel  v.  Smyth^  9  M.  &  W.  819. 

\c)  L.  R.  6  Q.  B.  139. 

(d)  Story,  Conflict  of  Laws,  §§  38,  38  a  ;  Westlake,  §  148 ;  Huber,  De  Conflictu 
Legum,  s.  2  ;  Dairy mple  y.  Dairy mple^  2  Hagg.  Cons.  59. 

(<?)  Smith  V.  McolUy  5  Bing.  N.  C.  208 ;  Hall  v.  Odber,  11  East,  124 ;  Bank  of 
Atutralasia  v.  Nias,  15  Q.  B.  717  ;  Bank  of  AuttraUuia  v.  Harding^  19  L.  J.  C.  P. 
345  ;  9  G.  B.  661  ;  Ckutrique  v.  Behren9^  30  L.  J.  Q.  B.  163  ;  Kelsall  v.  Martkally 
I  C.  B.  N.  S.  241.  (/)  Doe  v.  Oliver^  2  Sm.  L.  C.  813,  n. 

ig)   Vooght  v.  Winch,  2  B.  &  Aid.  162 ;  Doe  v.  Huddart,  a  C.  M.  &  R.  316. 
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that  the  point  will  arise  under  the  new  practice,  as  it  is  most     part  iv. 
unlikely  that  the  statement  of  claim  in  such  a  case  would  be  ^^^^^^e- 
framed  without  setting  out  both  the  original  cause  of  action     Cap.  xi. 
and  the  foreign  judgment ;  but  should  a  foreign  judgment  be    judgments 

relied  upon  only  as  evidence,  and  not  as  an  original  cause  of       

action,  it  is  quite  clear  that  it  would  at  least  be  evidence,  and 
strong  primd  facie  evidence,  of  the  obligation  on  which  it  was 
based.  Speaking  of  the  ordinary  practice  of  suing  on  a  judg- 
ment, Blackburn,  J.,  says  in  Godard  v.  Grayed) :  "  The  mode  of 
pleading  shows  that  the  judgment  was  considered,  not  as  merely 
primd  facie  evidence  of  that  cause  of  action  for  which  the 
judgment  was  given,  but  as  in  itself  giving  rise,  at  least  priinA 
facie,  to  a  legal  obligation  to  obey  that  judgment  and  pay  the 
sum  adjudged.  This  may  seem  a  technical  mode  of  dealing 
with  the  question,  but  in  truth  it  goes  to  the  root  of  the 
matter.  For  if  the  judgment  were  merely  considered  as  evidence 
of  the  original  cause  of  action,  it  must  be  open  to  meet  it  by 
any  counter  evidence  negativing  the  existence  of  that  original 
cause  of  action."(^)  On  this  principle  it  has  been  held  that  the 
summary  procedure  in  cases  of  contract  given  by  Order  xiv. 
under  the  Judicature  Acts  is  appUcable  to  an  action  on  a  foreign 
judgment.(c)  But  a  foreign  judgment  which  in  its  own  forum 
creates  a  personal  obligation  only,  will  not  be  enforced  in  England 
by  proceedings  in  rem,(d)  And  of  course  a  foreign  judgment 
which  is  not  a  bar  to  subsequent  proceedings  between  the 
same  parties,  even  in  the  country  where  it  was  obtained,  is  not 
a  final  judgment  which  can  be  sued  upon  in  England.(e) 

There  is  one  well-recognised  exception  to  the  principle  that 
the  legal  obligation  to  pay  a  judgment  pronounced  by  a  compe- 
tent tribunal  will  be  recognised  in  all  other  States.  No  action 
lies  upon  a  foreign  judgment  obtained  on  a  foreign  penal 
statute.(/)  The  meaning  of  "  penal "  in  this  connection  is  best 
conveyed  by  citing  the  words  of  an  American  judge,  adopted  by 
the  Privy  Council  in  the  recent  case  of  Huntington  v.  AttrUl. 
"  The  rule  that  the  Courts  of  no  country  execute  the  law  of 
another  applies  not  only  to  prosecutions  and  sentences  for 
crimes  and  misdemeanors,  but  to  all  suits  in  favour  of  the  State 

{a)  L.  R.6  Q.  B.  139,  150. 

[b)  See  also  Phillips  v.  Hunter^  2  H.  61.  410  ;  Sinclair  v.  Fraser,  Dougl.  5,  n. ; 
Hall  v.  Odberj  11  East,  124. 

(r)  Grant  v.  Eatton,  13  Q.  B.  D.  302.  Of.  Hodsoll  v.  Baseter,  £.  B.  &  E.  8S4, 
tinder  the  Common  Law  Procedure  Act,  1852. 

{d)  The  CUy  of  Mecca,  6  Y.  D.  106. 

(0)  In  re  Uendersany  Nouvian  y.  Freeman^  37  Ch.  D.  244  ;  affirmed  H.  L.  59  L.  J. 
Ch.  337. 

(/)  FolliaU  V.  Ogden,  1  H.  Bl.  i,  124  ;  Ogden  v.  FollioU,  3  T.  R.  734. 
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PABT  IV.  for  the  recovery  of  pecuniary  penalties  for  any  violation  of 
pbooedube.  statutes  for  the  protection  of   its  revenue  or  other  municipal 

Cap.  XL  laws,  and  to  all  judgments  for  such  penalties."  The  rule  has  its 
foundation  "in  the  well-recognised  principle  that  crimes,  including 
in  that  term  all  breaches  of  public  law  punishable  by  pecuniary 
mulct  or  otherwise,  at  the  instance  of  the  State  Grovernment  or 
of  some  one  representing  the  public,  are  local  in  this  sense,  that 
they  are  only  cognisable  and  punishable  in  the  country  where 

they  were  committed."(^) 

The  ordinary  mode  adopted  in  England  of  enforcing  a  foreign 
judgment  being,  then,  to  bring  an  action  upon  it,  as  creating  a 
substantive  legal  obligation,  it  becomes  important  to  consider 
what  objections  may  be  taken  to  its  validity.  Anything  which 
negatives  the  existence  of  that  l^al  obligation,  or  excuses  the 
defendant  from  the  performance  of  it,  must  form  a  good  defence 
to  the  action.  It  must  be  open,  therefore,  to  the  defendant  to 
show  that  the  Court  which  pronounced  the  judgment  had  not 
jurisdiction  to  pronounce  it,  either  (a)  because  they  exceeded 
the  jurisdiction  given  to  them  by  the  foreign  law,  or  (b)  because 
he,  the  defendant,  was  not  subject  to  that  jurisdiction.(&)  That 
the  foreign  court  should  have  had  jurisdiction  in  the  first 
instance  is  the  essential  condition  implied  by  Parke,  B.,  in  his 
enunciation  of  the  principle  on  which  foreign  judgments  are 
recognised  here,  cited  above,(c)  and,  indeed,  hardly  stands  in 
need  of  authority  to  confirm  it.  But  it  is  clearly  not  sufficient, 
in  order  to  impeach  a  foreign  judgment,  to  show  that  the  Court 
which  pronounced  it  had  no  jurisdiction  by  its  own  rules,  if  it 
had  jurisdiction  according  to  the  principles  of  international 
law  over  the  person  of  the  defendant  and  the  subject-matter  of 
the  action.(^  Thus  a  plea  to  an  action  on  a  judgment  of  the 
French  Tribunal  of  Commerce,  that  the  Court  was  not  a  Court 
of  competent  jurisdiction  in  that  behalf,  accordirig  to  the  French 
law,  because  the  defendant  was  not  a  trader,  and  was  not  resi- 
dent in  a  particular  town  when  the  cause  of  action  arose,  was 
held  bad.(e)  It  is  obvious  that  these  defences,  being  admittedly 
defences  by  the  French  law,  should  have  been  pleaded  in  the 
French  court,  and  it  is  well  established  that  defences  which 
might  have  been  raised  in  the  court  where  the  judgment  was 

(a)  Huntington  v.  Attrill  (1893),  A.  0.  150,  per  Lord  Watson,  delivering  the 
judgment  of  the  Court.  This  is  also  the  rule  of  the  Supreme  Court  of  the  United 
States  (Wucangin  Y.  Pelican  Insurance  Qf.j  8  Supr.  Cont.  Rep.  1370).  On  the 
question  of  the  locality  of  crime,  see  per  Lord  Halsbury,  C,  in  Macleod  y.  A,-G.  for 
New  South  WaleSy  60  L.  J.  P.  C.  55  ;  and  ante,  p.  505. 

(J)  Godard  v.  Oray^  L.  R.  6  Q.  B.  149. 

(<?)  Russel  V.  Smythj  9  M.  &  W.  819  ;  Williams  v.  Jones^  ii  M.  &  W.  633. 

{d)   Vanquelin  v.  Bouard,  33  L.  J.  C.  P.  7S,  84  ;  15  C.  B.  N.  S.  341.        (e)  S.  C. 
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obtained,  cannot  be  brought  forward  afterwards  to  impeach  it,(a)  Pabt  iv. 
And  mere  irregularity  of  procedure  under  the  local  law  in  the^^'^^^^^^'' 
foreign  court  will  not  be  a  ground  for  impeaching  a  judgment  Cap.  xi. 
obtained  imder  it,  even  though  the  defect  be  such  that  the  ju4gnienu, 
judgment  might  have  been  successfully  invalidated  in  such  — 
foreign  court.  "  It  soimds  paradoxical  to  say  that  a  decree  of  a 
foreign  court  should  be  regarded  here  as  more  efficacious  or  with 
more  respect  than  it  is  entitled  to  in  the  country  in  which  it 
was  pronounced.  But  this  paradox  disappears  when  the  prin- 
ciples on  which  English  courts  act  in  regarding  or  disregarding 
foreign  judgments  are  borne  in  mind.  If  a  judgment  is  pro- 
nounced by  a  foreign  court  over  persons  within  its  jurisdiction, 
and  in  a  matter  with  which  it  is  competent  to  deal,  English 
courts  never  investigate  the  propriety  of  the  proceedings  in 
the  foreign  court,  unless  they  offend  against  English  views  of 
substantial  justice The  jurisdiction  which  alone  is  impor- 
tant in  these  matters  is  the  competence  of  the  Court  in  an 
international  sense : — i.e.,  its  territorial  competence  over  the 
subject-matter  and  over  the  defendant.  Its  competence  or 
jurisdiction  in  any  other  sense  is  not  regarded  as  material  by 
the  courts  of  this  country."(6)  There  may,  however,  be  cases  in 
which  both  parties  have  admitted  that  the  law  of  the  foreign 
tribunal  has  been  incorrectly  declared  by  its  judgment ;  and 
where  this  was  expressly  stated  in  the  special  case  by  which 
both  litigants  were  bound,  an  English  court  has  refused  to  give 
effect  to  a  judgment  so  pronounced.(c)  Want  of  due  notice  in 
fact  to  a  defendant  in  a  foreign  court  is  of  course  more  than 
an  irregularity  in  procedure  or  error  in  law;  and  unless  the 
defendant  has  agreed  to  dispense  with  such  notice,  this  will 
be  a  defect  fatal  to  the  jurisdiction  of  the  Court  pronounciag 
the  judgment.(c?) 

The  rule  that  the  person  of  the  defendant  must  be  properly 
subject  to  the  jurisdiction  has  been  put  by  modem  cases  in  the 
clearest  possible  light,  and  has  been  summarised  in  a  recent 
judgment  as  follows :  "  The  Courts  of  this  country  consider  the 
defendant  bound — 

(a)  Hendertton  v.  Hendenon^  6  Q.  B.  288  ;  Bank  of  Australasia  v.  Nias,  16  Q.  B. 
717  ;  Ricardo  v.  Garcias^  12  CI.  &  F.  368 ;  Vanquelinw.  JBouard,  33  L.  J.  C.  P.  78 ; 
15  C.  B.  N.  S.  341. 

{h)  Per  Lindley,  M.R.,  in  Pemherton  v.  Hug  ties  (1899),  i  Ch.  781,  790  ;  who  cites 
{ifderalia\  Wharton's  Conflict  of  Laws,  §§  801,  812.  The  phrase  qxio^ arguendo 
In  the  same  case  from  Story  (8th  ed.  §  607)  is  not  supported  by  authority,  and 
appears  to  have  been  written  alio  intuitu, 

{c)  Meyer  v.  Ralli  (1876),  I  C.  P.  D.  358. 

(d)  Schihshy  v.  WesteiUwlz,  L.  R.  6  Q.  B.  15s  ;  FracuY,  Carr,  82  L.  T.  Rep.  698, 
and  infrdj  p.  553. 
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Cap.  XI. 
Judgmenti. 


''  (i.)  Where  lie  is  the  subject  of  the  foreign  country  in 
which  the  judgment  has  been  obtained  ; 

"  (ii.)  Where  he  was  resident  in  the  foreign  country  when 
the  action  began ; 

"  (iii.)  Where  the  defendant,  in  the  character  of  plaintiff, 
has  selected  the  forum  in  which  he  is  afterwards 
sued; 

*'  (iv.)  Where  he  has  voluntarily  appeared ; 

"  (v.)    Where  he  has  contracted  to  submit  himself  to  the 
forum  in  which  the  judgment  was  obtained  ; 
and,  possibly,  if  Becket  v.  McCarthy  (2  B.  &  Ad.  951)  be  right, 

"  (,vi.)  Where  the  defendant  has  real  estate  within  the  foreign 
jurisdiction,  in  respect  of  which  the  cause  of  action 
arose  while  he  was  within  that  jurisdiction."(a) 

With  regard  to  the  head  (iv.)  of  this  summary,  attempts 
have  been  more  than  once  made  to  narrow  the  meaning  of  the 
words  "  voluntary  appearance " ;  but  it  may  be  now  taken  as 
settled  that  a  defendant  who  appears  and  contests  the  suit,  from 
motives  of  self-interest,  is  boimd  by  the  judgment  pronounced 
in  it.  "  Where  a  defendant  appears  in  the  foreign  court  and 
takes  his  chance  of  a  judgment  in  his  favour,  although  he 
appears  in  consequence  of  the  duress  of  wishing  to  protect  his 
property  there,  which  is  in  the  hands  of  the  Court,  or  which 
will  become  liable  to  seizure  in  case  he  does  not  appear,  he 
cannot  afterwards  say  that  he  is  not  bound  to  submit  to  a 
judgment  obtained  under  those  circumstances."(^)  But  the 
language  of  the  Court  of  Appeal  in  the  same  case,(c)  taken  in 
conjunction  with  the  words  used  by  Blackburn,  J.,  in  Schihsby 
V.  Westenholz  (infrd),  leads  to  the  conclusion  that  the  language 
of  Wills,  J.,  is  not  quite  correct,  so  far  as  the  case  of  an  appear- 
ance to  protect  property  already  seized  by  the  foreign  Court  is 
concerned,  and  that  such  an  appearance  will  be  regarded  as 
involuntary. 

Upon  the  same  principle,  that  a  litigant  who  takes  his 
ohance  of  a  decision  in  his  favour  ought  to  be  bound  by  a 
decision  against  him,  it  has  been  decided  that  an  appearance 
under  protest,  pleading  both  to  the  jurisdiction  and  to  the 
merits  of  the  case,  is  a  voluntary  appearance  within  this  rule, 

{a)  Per  Fry,  J. ,  in  Routillon  v.  Rotuilltm,  14  Ch.  D.  35 1 ,  37 1 .  Becquet  v.  McCarthy, 
however,  is  practically  overruled  (so  far  as  this  general  proposition  is  concerned) 
by  the  judgment  in  Sirdar  Singh  v.  Rajah  of  Feridk&U  (1894),  A.  C.  670, 685 ;  and 
case  (vi.)  put  by  Fry,  J.,  seems  to  fall  with  it. 

(*)  Per  Wills,  J.,  in  Voinet  v.  Barrett,  54  L.  J.  Q.  B.  521  ;  following  De  Cbsie 
Brinsa/!  v.  Rathhane,  30  L.  J.  Ex.  238.  Cf.  Oen.  Steam  Nav,  Co,  v.  6rnillau,  11 
M.  &  W.  877  ;  13  L.  J.  Ex.  168  ;  and  Dujlor  v.  Birmingham,  43  L.  T.  688. 

(c)  55  L.  J.  Q.  B.  39. 
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and  that  the  defendant  was  bound  by  an  adverse  judgment.(a)     Pabt  iv. 

But  it  has  been  held  that  the  appearance  of  a  foreigner  as  a     * 

claimant  in  an  interpleader  issue,  though  the  usual  terms  may     cap,  xi. 
be  imposed  upon  him  in  making  the  order,  does  not  justify  the    judgments. 
Court  in  making  him  a  defendant  to  a  counter-claim,(6)  ,    ."ttt. 

O  ^    '  J  UPlSlllCtlOll 

In  Schibshy  v.  Westenholz  (c)  it  was  held  that  a  judgment  of  tribunal 
of  a  foreign  Court,  obtained  in  default  of  appearance  against  a  ^^d^^JJi*"*^ 
defendant,  cannot  be  enforced  in  an  English  Court,  where  the 
defendant,  at  the  time  the  suit  commenced,  was  not  a  subject 
of  nor  resident  in  the  country  in  which  the  judgment  was 
obtained ;  for  there  existed  nothing  imposing  any  duty  on  tlie  de- 
fendant to  obey  the  judgment  of  the  foreign  Court,  '*  On  this 
point,"  said  Blackburn,  J.,  delivering  the  opinion  of  the  Court 
of  Queen  s  Bench,  "  we  think  some  things  are  quite  clear  on 
principle.  If  the  defendants  had  been  at  the  time  of  the 
judgment  subjects  of  the  country  whose  judgment  is  sought  to 
be  enforced  against  them,  we  think  that  its  laws  would  have 
bound  them.  Again,  if  the  defendants  had  been,  at  the  time 
when  the  suit  was  commenced,  so  as  to  have  the  benefit  of  its 
laws  protecting  them,  or,  as  it  is  sometimes  expressed,  owing 
temporary  allegiance  to  that  country,  we  think  that  its  laws 
would  have  bound  them.  If  at  the  time  when  the  obligation 
was  contracted  the  defendants  were  within  the  foreign  country, 
but  left  it  before  the  suit  was  instituted,  we  should  be  inclined 
to  think  the  laws  of  that  coimtry  bound  them,  though  before 
finally  deciding  this  we  should  like  to  hear  the  question 
argued.(c{)  But  every  one  of  these  suppositions  is  negatived 
in  the  present  case.  Again,  we  think  it  clear,  upon  principle, 
that  if  a  person  selected,  as  plaintiff,  the  tribunal  of  a  foreign 
country  as  the  one  in  which  he  would  sue,  he  could  not  after- 
wards say  that  the  judgment  of  that  tribunal  was  not  binding 
upon  him."(^)  With  regard  to  the  last  case  put,  of  submission  Submission  to 
to  the  jurisdiction  by  electing  to  sue  in  its  tribunals,  it  is  tribunal 
obvious  that  a  plaintiff  who  has  made  such  a  submission  cannot  pronouncing 
be  afterwards  heard  to  complain  of  its  acceptance ;  and  it  has 
been  held  that  a  foreigner,  though  not  resident  or  present 
within  the  jurisdiction  of  a  domestic  tribunal,  and  without 
any  actual  notice  or  knowledge  of  its  proceedings,  may  never- 


(a)  BoissUre  v.  Brockner^  6  Times  Law  Rep.  85. 

(ft)  Eschger  v.  MorrUan,  6  Times  Law  Rep.  145. 

(/?)  L.  R.  6  Q.  B.  155. 

(a)  This  obiter  dictum  was  discussed  in  Sirdar  Singh  v.  Rajah  of  Feridkote  (1894), 
A.  C.  670,  685  ;  and  as  a  general  proposition  was  disapproved  of  bj  Lord  Selborne. 
See  ante^  on  Jurisdiction  as  to  Contracts,  pp.  351-357. 

(e)  See  to  the  same  effect  per  Parke,  B.,  in  General  Steam  Narigation  Co,  y. 
OuilUm,  II  M.  &  W.  877,  894. 
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Part  IV.   theless  be  taken   to    have   submitted   to  the  jurisdiction   as 

pbooedube.  defendant  by  his  previous    conduct.      In  that  oase  the  repli- 

Cap.  XI.     cation  alleged   that  the   defendant  was  holder  of  shares  in  a 


Judgments,   French  company,  having  its  legal  domicil  at  Paris,  and  became 

thereby  subject,  by  the  law  of  France,  to   all   the  liabilities 

belonging  to  holders  of  shares,  and  in  particular  to  the  con- 
ditions contained  in  the  statutes  or  articles  of  association; 
that  by  these  statutes  it  was  agreed  that  all  disputes  arising 
during  liquidation  between  shareholders  should  be  submitted 
to  the  jurisdiction  of  the  French  Court;  that  every  share- 
holder provoking  a  contest  must  elect  a  domicil,  and  in  default 
election  might  be  made  for  him  at  the  office  of  the  imperial 
procurator  of  the  civil  tribunal  of  the  department  in  which 
the  office  of  the  company  was  situated,  and  that  all  sum- 
monses and  notices  should  be  vaUdly  served  at  the  domicil 
formally  or  impliedly  chosen;  that  the  circumstances  arose 
under  which  these  statutes  provided  that  it  should  be  incum- 
bent upon  the  defendant  to  elect  a  domicil  as  above,  but 
that  he  never  elected  a  domicil,  and  that  the  plaintiff  there- 
fore caused  a  summons  in  an  action  brought  in  the  French 
court  to  be  delivered  for  the  defendant  at  the  above-mentioned 
office ;  that  this  service  was  regular  and  amounted  to  notice 
by  the  law  of  France,  and  that,  on  default  of  appearance, 
judgment  was  recovered  by  default  against  the  defendant. 
This  replication  was  held  good  by  the  Court  of  Exchequer; 
though  a  similar  replication  in  the  same  case,  resting  the 
defendant's  submission  merely  upon  his  having  become  a 
member  of  a  French  company,  and  the  provisions  of  the 
French  law,  omitting  all  reference  to  the  statutes  or  articles 
of  association,  was  held  insufficient  by  a  majority  of  the 
Court.(a)  The  submission  must  clearly  be  deduced  from  the 
conduct  of  the  person  who  is  alleged  to  have  submitted,  and 
it  would  seem  that  this  conduct  should  be  something  amounting 
to  a  contract  or  waiver.  It  is  clearly  not  enough  to  show 
that  a  defendant  has  entered  into  business  transactions,  or 
become  a  member  of  a  company,  within  a  foreign  country. 
He  is  not  supposed  to  know  all  the  law  of  the  foreign  country, 
simply  because  he  enters  into  commercial  relations  with  it ;  nor, 
if  he  knows  it,  is  he  therefore  to  be  regarded  as  having  sub- 
mitted to  its  authority.  Similarly  where  a  private  colonial 
statute  authorised  an  unincorporated  banking  company  to  sue 
and  be  sued  in  the  name  of  its  chairman,  and  provided  that 

(a)  Copin  y.  Adamwn,,  L.  R.  9  Ex.  345  ;  and  see  the  comments  on  this  case  in 
Bovtillon  V.  Bmmllon^  14  Ch.  D.  351,  371. 
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Part  IV. 
Pbogedube. 


Cap.  XI. 
Jvdgments, 


execution  upon  any  judgment  so  obtained  against  the  chairman 
might  be  executed  upon  the  goods  and  chattels  of  the  indi- 
vidual members,  it  was  held  that  the  individual  members  were 
bound  by  a  judgment  against  the  chairman  obtained  in  con- 
formity with  the  statute,  although  not  within  the  jurisdiction 
of  the  colonial  Court,  nor  served  with  any  notice,  summons,  or 
process  of  the  action  against  the  chairman.(a)  The  provisions 
of  the  local  Act  in  this  case,  being  the  enactment  by  which  the 
bank  was  constituted,  were  clearly  regarded,  not  as  part  of  the 
general  colonial  law,  but  as  the  private  regulations  and  consti- 
tutions of  the  bank,  to  which  all  the  members  were  assenting 
parties ;  and  the  decision  is  not  an  authority  for  the  proposition 
that  a  person  who  becomes  a  member  of  a  foreign  company 
consents  by  implication  to  be  governed  by  the  general  foreign 
law  during  his  connection  with  it,  though  no  doubt  his  submis- 
sion to  that  law  for  certain  purposes  is  complete.(&)  So  in 
another  case,  the  owner  of  shares  in  a  French  company,  who 
was  bound  by  French  law  to  elect  a  domicil  at  which  all  notices 
of  judicial  proceedings  might  be  left  for  him,  complied  with 
the  French  law  by  electing  a  domicil  in  the  prescribed  forms, 
and  these  facts  were  held  without  doubt  to  afford  a  good  answer 
to  a  plea  that  the  French  judgment  against  him,  on  which 
the  action  was  founded,  was  obtained  during  his  absence  from 
France,  and  without  any  notice  to  him  of  the  proceedings  in 
the  French  tribunal.(c)  If,  in  Copin  v.  Adamson,  the  defendajit 
had  shown  his  knowledge  of  and  acquiescence  in  the  French 
law  by  a  compliance  with  its  provisions,  it  would  not  have 
been  necessary,  in  order  to  bind  him,  to  have  referred  to  the 
statutes  or  articles  of  association  of  the  company  of  which  he 
was  a  member. 

Next,  it  is  now  undisputed  that  a  foreign  judgment  may  be  Foreigrn  judg 
avoided  by  showing  that  it  was  obtained  by  the  fraud  of  the  be^Unp^ched 
party  setting  it  up.(fO     It  would  seem  clear  that  on  principle  ^or  fraud. 
the  obligation  which  arises  out  of  a  foreign  judgment  should  be 
regarded  as  vitiated  by  that  which  with  respect  to  all  other 
obligations  prevents  a  plaintiff  from  profiting  by  or  insisting  on 
the  right  which  he  has  legally  acquired.     The  point  was  dis- 
tinctly raised  before  the  Court  of  Appeal  in  Chancery,  and  it 
was  put  beyond  doubt,  by  the  judgment  of  Lord  Selborne,  that 
the  rule  of  Equity  and  Common  Law  upon  it  was  the  same : 
"  It  has  been  suggested  that  there  may  be  a  doubt  about  the 

(a)  Bank  of  Australasia  v.  Harding^  9  C.  B.  661  ;  19  L.  J.  C.  P.  345. 
(J)  See  per  Amphlett,  B.,  in  Copin  v.  Xdamaon^  L.  R.  9  Ex.  345,  355. 
(c)   ValUe  V.  Bumergue^  4  Ex.  290  ;  18  L.  J.  Ex.  398. 
yt)  Qodard  v.  Gray^  L.  R,  6  Q.  B.  139,  per  Blackburn,  J.,  at  p.  149. 
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Part  IV.  power  of  a  Court  of  law  to  give  'full  effect  to  the  allegations  of 
Pbocedure.  fraud  contained  in  those  portions  of  the  bill  which  relate  to 
Cap.  XI.  the  foreign  judgment.  I  should  be  sorry  to  think  that  any- 
Jvdgmenu.  thing  should  fall  from  this  Court  which  might  give  the  least 
—  colour  to  any  doubt  as  to  the  power  of  a  Court  of  law  to  take 
cognisance  of  fraud  in  obtaining  foreign  judgments.  ...  I  say, 
therefore,  without  hesitation,  that  supposing  the  fraud  to  be 
one  provable  here,  it  could  be  pleaded  at  law,  and  would  be  a 
legal  defence."  (a)  If,  indeed,  an  English  judgment  is  examin- 
able for  fraud,  it  would  appear  A  fortiori  that  a  foreign  judg- 
ment must  be  so.  A  foreign  judgment,  like  all  other  acts 
of  judicial  authority,  must  be  impeachable  from  without; 
although  it  is  not  permitted  to  show  that  the  Court  was  mis- 
taken, it  may  be  shown  that  it  was  misled.  Fraud  is  an 
extrinsic  collateral  act  which  vitiates  the  most  solemn  proceed- 
ings of  Courts  of  Justice.  In  the  words  of  Lord  Coke,  it  avoids 
all  judicial  acts,  ecclesiastical  or  temporal.(&)  Thus,  in  an 
action  on  a  foreign  judgment,  it  was  held  on  demurrer  to  be  a 
good  defence  to  plead  that  the  judgment  was  obtained  by  the 
fraud  of  the  plaintiff  in  representing  to  the  foreign  Court  that 
the  goods  the  subject-matter  of  the  suit  were  not  in  his 
possession,  and  in  concealing  that  they  were  in  his  posses- 
sioa(c) 

So  where  an  action  was  brought  on  a  foreign  judgment, 
obtained  on  certain  bills  of  exchange,  and  it  was  alleged  that 
the  plaintiff  had  fraudulently  represented  the  bills  to  be  com- 
mercial bills  when  he  knew  they  were  not,  it  was  held  that  the 
defendant  was  at  liberty  to  raise  this  defence  in  the  action  on 
the  judgment,  and  to  show  that  the  foreign  Court  had  been 
misled  by  the  fraud  of  the  plaintiff.(rf) 

It  is  plain  that  the  last  two  cases  cited  involve  the  conse- 
quence, that  where  fraud  is  alleged,  a  foreign  judgment  is 
examinable  upon  the  merits  which  have  been  already  tried  in 
the  foreign  Court.  To  some  extent  this  is  in  conflict  with  the 
ordinary  rule,  established  by  a  series  of  older  authorities.(e)    It 

(a)  Ochsenhein  v.  Papelier,  L.  B.  8  Ch.  695.  See  also,  in  addition  to  the  cases 
cited,  Price  v.  Dewkurst^  8  Sim.  279,  302  ;  Bank  of  Australasia  v.  Nias^  16  Q.  B. 
7I7»  735  J  Cammell  v.  Sewell^  3  H.  &  N.  617,  646  ;  Cattrique  v.  Imrie^  L.  R.  4  H.  L. 
414,  433 ;  Ahatblqff  v.  Oppenheimer,  10  Q.  B.  D.  295 ;  Story's  Conflict  of  Laws, 
§§  603,  607,  eo8  ;  BuUer's  N.  P.  244,  n. 

(ft)  Per  De  Grey,  C. J.,  in  Duchess  of  KingstovUs  Casey  2  Sm.  L.  C.  7th  ed.  760. 

(c)  Abouloffy,  OppenheimeTy  10  Q.  B.  D.  295. 

IS)  Vadaia  v.  Lawet  (1890),  25  Q.  B.  D.  310. 

le)  Bank  of  Australasia  v.  Islas  (16  Q.  B.  717)  ;  Flower  v.  Lloyd  (10  Ch.  D.  327)  ; 
Be  Medina  v.  Grove  (10  Q.  B.  152) ;  Henderson  v.  Henderson  (6  Q.  B.  288)  ; 
Ocksenbein  v.  Papelier  (L.  R.  8  Ch.  695)  ;  Shedden  v.  Patrick  (x  Macq.  535) ; 
Prudham  v.  Phillips  (Amb.  763);  Crawley  y»  Isaacs  (16  L.  T.  N.  S.  529) ;  PhUipson 
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is,  however,  pointed  out  by  Lindley,  L.J.,  in  Vadala  v.  Lawes    Pabt  iv. 

(at  p.  316),  that  in  certain  cases  a  conflict  between  the  two    ^^^^^^' 

rules  is  inevitable,  and  must  be  decided.     If  one  of  the  parties     Cap.  xi. 

deceived  the  foreign  Court  by  wilfully  adducing  false  evidence,  judgments. 

then,  in  order  to  examine  the  judgment  for  fraud,  the  evidence 

must  be  examined  by  which  the  fraud  was  effected.     It  was 

said  by  Lord  Esher,  in  Ahouloff  v.  Oppmheimer,  that  he  would 

assume  that  the  evidence  given  in  the  foreign  action  and  that 

proposed  to  be  given  in  the  action  on  the  foreign  judgment 

was  to  be  the  same ;  and  that  even  in  that  case,  the  defendant 

alleging  the  fraud  would  be  entitled  to  succeed,  if  he  satisfied 

the  English  Court  that  the  allegation  was  true.     But  it  would 

appear  clear  upon  principle  that  the  fraud  relied  upon  must  be 

the  fraud  of  the  party  seeking  to  enforce  the  judgment,  and 

committed  by  him  as  a  party  to  the  foreign  action  in  which 

the  judgment  was  obtained.     The  rule  is  "  foimded  on  the 

doctrine "  that  no  party  in  an  English  Court  shall  be  able  to 

take  advantage  of  his  own  wrongful  act ;  or,  as  it  may  be  stated, 

"  in  other  language,  that  no  obligation  can  be  enforced  in  an 

English  Court  of  justice  which  has  been  procured  by  the  fraud 

of  the  person  relying  upon  it  as  an  obligation."  (a)     The  fraud 

of  a  witness,  not  being  a  party  to  the  suit,  and  not  known  to, 

or  connived  at,  by  one  of  the  parties,  would  be  mere  perjury ; 

and  to  question  a  judgment  upon  such  a  ground  as  that  would 

be  to  re-open  almost  every  question  of  fact  that  the  foreign 

Court  had  purported  to  decide.     In  accordance  with  this  view, 

it  has  been  held  that  a  bill  for  discovery  and  a  commission  to 

examine  witnesses  abroad,  in  aid  of  the  defence  to  an  action 

brought  in  this  country  on  a  foreign  judgment,  was  demur- 

rable.(6) 

Lastly,  it  is  necessary  to  consider  how  far  a  foreign  judgment  Foreign  judg- 
is  examinable  for  error  in  law.    The  error  in  law  alleged  may  ^^jiiabie 
be  either  a  mistake  by  the  foreign  Court  in  its  own  law,  or  in  for  error  in 
that  of  some  other  country,  or  in  English  law,  or  in  inter-  *^' 
national  law.     There  is  no  authority  for  saying  that  the  judg- 
ment of  a  foreign  Court  is  examinable  on  either  of  the  first 
two  grounds,  and  the  fact  that  an  appeal  is  pending  in  the 
foreign  tribunals  is  no  defence  to  an  action  here.(c)     It  has 

V.  JBgremont  (6  Q.  B.  587)  ;  Duohe$»  of  KingstotCs  Case  (2  Sm.  L.  C.  9th  ed.  760)  ; 
Cammell  v.  Sewell  (15  H.  &  N.  728). 

(a)  Per  Lord  Esher  in  Ahouloff  v.  Oppenh^imer  (25  Q.  B.  D.  at  p.  306). 

(i)  Martin  v.  NicolU^  3  Sim.  458. 

(<?)  Scott  V.  Pilkingto%  2  B.  &  S.  11.  But,  per  Curiam  (p.  41),  it  may  afford 
ground  for  the  equitable  interposition  of  the  Court  to  prevent  abuse  of  its  process, 
and  on  proper  terms  to  stay  execution. 
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Part  IV.  been  stated  that  a  foreign  judgment  will  be  reviewed  here,  if 
RocBDURB.  jjg^g^  upon  an  erroneous  interpretation  either  of  private  inter- 
Caj».  XI.  national  law  (a)  or  of  English  law ;  (6)  but  the  later  decisions 
Judgments,  clearly  show  that  this  is  a  misapprehension.  There  can  be  no 
—  difference,  in  the  words  of  Blackburn,  J.,  between  a  mistake 
made  by  a  foreign  Court  as  to  English  law,  and  any  other  mis- 
take, unless  it  is  to  be  said  that  a  defence  which  is  easily 
proved  is  to  be  admitted,  but  that  one  which  would  give  the 
Court  much  trouble  to  investigate  is  to  be  rejected;  and, 
accordingly,  no  foreign  judgment  can  be  impeached  by  showing 
that  it  was  wrongly  arrived  at.  Nor  does  it  make  any  differ- 
ence that  the  error  alleged  appears  on  the  face  of  the  proceed- 
ings.(c)  The  previous  authorities,  which  had  been  construed 
by  some  writers  as  deciding  that  a  foreign  judgment  will  be 
invalidated  by  showing  that  it  was  founded  upon  a  mistaken 
view  of  English  law,  are  collected  and  explained  in  the  valu- 
able judgment  of  Blackburn,  J.,  in  Castrique  v.  Imrie,(d)  deliver- 
ing the  opinion  of  five  of  the  judges.  After  stating  that  fraud 
would  vitiate  any  obligation,  even  the  obligation  imposed  by  a 
foreign  contract,  that  there  was  nothing  equivalent  to  fraud  in 
the  case  before  the  Court,  and  that  all  that  was  required  of  a 
tribunal  that  had  to  decide  on  a  question  of  foreign  law  was 
that  it  receive  and  consider  the  evidence  as  to  the  foreign  law, 
and  bond  fide  determine  on  that  as  well  as  it  can,  the  learned 
Custriquey.  judgo  proceeded  as  follows:  ''Various  cases  were  cited  as 
men/r^"^^  authorities  that  where  a  foreign  Court  has  mistaken  or  mis- 
applied the  English  law,  the  Courts  of  this  country  will  not 
regard  the  foreign  judgment ;  but  we  think  they  do  not  bear 
out  any  such  general  position.  One  class  of  cases — such  as 
Pollard  Y.  Bell,{e)  Bird  v.  Appleton,(f)  Dagleish  v.  Hodgson, {g)  and 
others — proceed  on  a  principle  not  applicable  to  the  present 
case.  A  judgment  in  an  English  Court  is  not  conclusive  as  to 
anything  but  the  point  decided,  and  therefore  a  judgment  of 
conviction  on  an  indictment  for  forging  a  bill  of  exchange, 
though  conclusive  as  to  the  prisoner  being  a  convicted  felon,  is 

(a)  Westlake,  Priv.  Int.  Law,  §  388,  citing,  Hmniersy.  Druce^2^  Beav.  145,  156  ; 
Arnott  V.  Redfem^  2  C.  &  P.  88  ;  Felix,  327,  n.  See  In  re  Queensland  Mere.  fb. 
(1892),  I  Ch.  219,  as  to  international  law  being  regarded  as  part  of  the  law  of  the 
Court  which  adopts  it. 

(b)  2  Sm.  L.  C.  7  th  ed.  448  ;  Westlake,  Priv.  Int.  Law,  §  388,  citing  jyor^lli  v. 
liossi,  2  B.  &  Ad.  757. 

(c)  Godard  v.  Gray^  L.  R.  6  Q.  B.  151, 152.  In  In  re  Qtieensland  Mere.  Agency  Co. 
(1892),  I  Ch.  219,  where  it  was  conceded  that  the  controversy  was  to  be  decided  as 
the  Scotch  Courts  would  have  decided  it,  the  English  Court  of  Appeal  refused  to 
consider  whether  the  Scotch  Court  would  have  been  right  or  wrong  in  so  deciding. 

{d)  L.  R.  4  H   L.  414.  {e)  8  T.  R,  434. 

(/)  8  T.  R.  562.  (^)  7  Bing.  495. 
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not  only  not  conclusive,  but  is  not  even  admissible  evidence  of    part  iv. 
the  forgery  in  an  action  on  the  bill,  though  the  conviction  must  ^^^"°^^'^' 
have  proceeded  on  the  groimd  that  the  bill  was  forged.     But,    Cap.  xi. 
very  early  in  insurance  cases  a  practice  began  of  treating  the    judgment*. 

judgment  of  a  Prize  Court  condemning  a  vessel  as  being  the       

property  of  an  enemy  as  not  only  conclusive  evidence  that  the 
vessel  was  condemned,  which  of  course  it  was,  but  also  as  con- 
clusive evidence  that  the  vessel  was  not  neutral  There  are 
many  cases  which  proceed  on  the  principle  that,  where  it  can 
be  made  to  appear  that  the  judgment  of  the  Prize  Court  did 
not  proceed  on  the  ground  that  the  vessel  was  an  enemy's 
property,  it  cannot  be  conclusive  evidence  that  it  was  not 
neutral.  In  Lothian  v.  HendersonJ^a)  the  judgment  of  the 
House  of  Lords  was  that  in  a  poUcy  on  a  ship,  warranted 
neutral,  a  stipulation,  that  a  condemnation  should  not  be 
conclusive  evidence  that  the  vessel  was  not  neutral,  was 
effectual.  Lord  Eldon,  in  delivering  that  judgment,  expresses 
a  strong  opinion  that  the  practice  of  receiving  the  sentences 
of  Prize  Courts  as  conclusive  of  the  collateral  matter  was 
originally  a  mistake.  And  he  also  intimates  an  opinion  that 
the  cases  just  alluded  to  were  attempts  to  graft  a  vicious 
exception  on  a  rule  originally  vicious,  but  now  become  law.  It 
is  imnecessary  to  form  or  express  any  opinion  on  these  cases, 
further  than  that  they  proceed  on  a  principle  that  has  no 
bearing  on  the  present  question. 

**  Novdli  V.  Bo8d,{b)  which  was  relied  on,  also  proceeds  on  a 
principle  not  at  all  applicable  to  the  present  case.  It  is 
clear  that  no  judgment  of  a  foreign  Court  can  have  any 
effect  unless  the  subject-matter  of  the  decision  (whether 
inter  partes  or  in  rem)  is  within  the  lawful  control  of  the 
State  whose  tribunal  has  pronounced  the  judgment.  In 
Novelli  V.  Rossi  a  Frenchman  had,  at  Lyons,  drawn  a  bill  on  an 
Englishman  in  London.  The  defendant  had,  at  Manchester, 
indorsed  it  to  the  plaintiff.  Afterwards  the  defendant  insti- 
tuted a  suit  in  France  to  have  it  declared  that  he  and  all 
prior  parties  were  discharged  from  their  obligations  on  the 
bill  on  account  of  a  cancellation  of  the  acceptance  in  London 
by  mistake ;  and,  notwithstanding  the  opposition  of  the  plain- 
tiff, the  French  Court,  on  mistaken  view  of  the  EngUsh  law, 
pronounced  a  judgment  to  that  effect.  But  though  the 
French  tribunals  had  jurisdiction  to  declare  that  no  one 
should  sue  on  the   bill    in    their    courts,  they  had    none  to 

(a)  3  B.  &  P.  499,  at  p.  545.  (5)  2  B.  &  Ad.  757. 
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PabtIV.    detennine  that   the  plaintifF  should  not  sue  in  an  English 

Pbockdube.  QQurt  on  an  English  contract.     If  they  had   taken  a  correct 

Cap.  xj.    view  of  the  English  law  there    would  have  been    a  defence, 

Judgmenu.  because  such  was  the    English  law,  not    because   the  French 

—        Court  had  so  decided.     Being  wrong,  there  was    no  defence, 

not  because  the  French  Court  made  a    mistake,  but  because 

it  had  no  jurisdiction. 

"  The  same  principle  will,  we  believe,  be  found  to  lie  at  the 
bottom  of  those. cases  in  which  our  Courts  have  refused  to  en- 
force judgments  obtained  in  a  foreign  country  against  a  person 
not  resident  in  that  country,  and  who  had  no  notice  of  the 
suit,  such  as  Buchanan  v.  Rxwker.{a)  It  may  very  well  be  held 
that  the  foreign  country  has  no  jurisdiction  to  pronounce 
judgment  against  a  person  behind  his  back  who  is  not  sub- 
ject  to  its  jurisdiction;  but  it  is  unnecessary  to  examme  these 
cases ;  for  in  the  present  one  the  ship  concerned  was  clearly 
within  the  jurisdiction  of  the  empire  of  France;  and  the 
plaintiff  had  notice,  and  was  heard,  though  unluckily  the  French 
Court  made  a  mistake. 

*'  Simpson  v.  Fogo  (b)  was  also  cited,  but  that  case  proceeded 
on  a  principle  very  different  from  any  applicable  to  the  pre- 
sent  case.  There  a  creditor  of  Messrs.  K.,  the  owners  of  a 
British  ship,  obtained  in  Louisiana  a  judgment  against  them, 
under  which  their  interest  in  the  ship,  and  no  more,  was  sold 
under  a  process  exactly  analogous  to  our  fieri  facias.  There 
could  be  no  doubt,  if  that  had  been  all,  that  the  Bank  of 
Liverpool,  which  h^ld  a  valid  mortgage  on  the  ship,  might  have 
taken  possession  of  it  as  against  the  purchasers  just  as  much  as 
against  the  judgment  debtors,  K.  &  Co.  But  the  bankers  in 
Liverpool  had  in  Louisiana  intervened  and  endeavoured  to 
prevent  the  sale  of  their  ship,  and  a  judgment  was  pronounced 
against  them,  on  the  ground  that  the  Courts  in  Louisiana 
wholly  disregarded  all  rights  acquired  in  England  on  an  English 
ship,  unless  they  were  acquired  in  such  a  manner  as  to  be  valid 
in  Louisiana.  The  contention  before  the  Vice-Chancellor  was 
that  the  purchaser  of  the  ship  and  the  bankers  in  Liverpool 
were  privies  to  their  judgment,  and  that,  therefore,  the  pur- 
chaser was  entitled  to  use  it  as  an  estopped  to  preclude  the 
bankers  from  setting  up  in  an  English  Court  their  English  right, 
though  the  judgment  proceeded  on  the  ground  that  the  English 
right  was  to  be  wholly  disregarded.  The  Vice-Chancellor 
decided  otherwise.     We  should  be  sorry  to  cast  any  doubt  on  a 

(a)  9  East,  192. 

lb)  29  L.  J.  Ch.  657  ;  32  L.  J.  Ch.  249  ;  i  H.  &  M.  195. 
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decision  which  primd  facie  seems  to  carry  out  justice  and  good     Part  IV. 
sense ;  but  all  that  it  is  necessary  to  say  in  the  present  case,     ^Qc^p^»»- 
and  therefore  all  that  we  do  say,  is  that  no  such  point  here     Cap.  xi.   - 
arises.     The  judgment  of  the  French  Court  decreeing  the  sale  Judgments, 

of  the  vessel  was  not,  according  to  the  view  of  the  facts  which       

we  take,  a  judgment  that  only  the  interest  of  C,  if  any,  in  the. 
ship  should  be  sold,  but  that  the  particular  ship  itself  should 
be  sold.  And  finding  no  authority  for  saying  that  the  pur- 
chaser, under  the  decree  of  a  foreign  Court  having  com- 
petent jurisdiction  to  decree  the  transfer,  is  to  be  responsible 
for  any  mistakes  made  by  that  Court  either  in  law  or  fact, 
we  think  we  ought  to  act  on  the  reason  given  in  Hughes  v. 
Cornelvus  (a) :  *  We  must  not  set  them  at  large  again,  for  other- 
wise the  merchants  would  be  in  a  pleasant  condition.*  In  truth, 
the  plaintiff  asks  an  English  Court  to  sit  as  a  court  of  appeal 
from  the  French  Court,  which  is  not  the  province  of  an  English 

Court."(J) 

The  principles  laid  down  in  Castriqm  v.  Imrie  (c)  have  been  Foreign  judg- 

in  no  sense  questioned,  but  in  a  more  recent  judgment  the  jJJ^iaw  of"*^*^ 
Common  Pleas  Division  have  held  that  there  is  one  case  Court  pro- 
where  an  error  in  law  committed  by  a  foreign  Court  may  ^^^^^  ^ 
be  corrected.  The  case  referred  to  is  where  both  parties 
admit  that  the  foreign  Court  has  wrongly  interpreted  its 
own  law.(rf)  Where  such  an  admission  is  made,  either  on  the 
pleadings,  special  case,  or  otherwise,  the  Common  Pleas  Division 
held  that  there  was  no  rule  of  comity  and  no  principle  on 
which  they  were  called  upon  to  give  effect  to  the  foreign  judg- 
ment ;  though,  strangely  enough,  Archibald,  J.,  in  delivering 
the  decision  referred  to,  expressed  a  doubt  whether  Castriqiie 
V.  Imrie  would  not  have  compelled  the  Court  to  give  effect 
to  the  foreign  decree,  if  the  mistake  admitted  had  been  a 
mistake  in  the  law,  not  of  the  country  to  which  the  foreign 
tribunal  belonged,  but  of  a  third  distinct  jurisdiction.(e)  The 
correctness  of  Meyer  v.  BalH  can  only  rest  upon  the  exceptional 
circumstance  that  the  error  of  the  foreign  Court  was  admitted 
upon  the  special  case  before  the  Common  Pleas  Division.(/) 
The  grounds  and  correctness  of  the  foreign  judgment  were 
therefore  not  examined,  nor  is  the  case  an  authority  for  the 

(a)  2  Show.  232;  2  Sm.  L.  C.  830. 

(&)  Cdstriqtie  v.  Imrie^  L.  B.  4  H.  L.  (1870),  434-437.  See  In  re  Queensland 
Mercantile  Oo.  (1892),  I  Ch.  219,  as  to  an  alleged  mistake  in  international  law  by 
a  Scotch  Court 

Qe)  L.  B.  4  H.  L.  434. 

(d)  Mttyer  v.  Ralli^  L.  B.  i  C.  P.  D.  358.  (e)  Ihid.^  pp.  370,  371. 

(/)  Scott  V.  Pilkingtony  2  B.  &  S.  ix,  41 ;  Bank  of  Australasia  v.  JVtAf,  16  Q.  B, 
'717  ;  Rieardo  v.  Oarcias,  12  CL  &  F.  36i8  ;  Castrique  y.  Imrie,  L.  B.  4  H.  L.  434. 

2  V 
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Part  IV.     proposition  that  they  are  examinable.     It  may  be  added  that 

Progbdurb 

'   the  French   judgment    impeached  appears  to  have  had  the 

^^^-  ^^'     additional  defect  of  having  been  founded  on  proceedings  com- 

judgment*,  menccd  without  any  actual  summons  served  or    notice    in 

—        fact  given  to  the  defendants ;  nor  does  it   clearly  appear  how 

far  service  of  the  summons  at  the  bar  of  the  procureur-imp6rial 

was  so  warranted  by  the  position  of  the  parties  as  to  amount  to 

constructive  notice.(a) 

Foreign  judg-      It  may  therefore  be  assumed,  from  the  enimciation  of  the 

S^tent  with^"  ^^'^  ^y  Blackburn,  J.,  in  Castriqxu  v.  Imrie,(b)  that  the  judg- 

^«^  ment  of  a  foreign  Court,  if  finalX^)  is  examinable  for  no  error 

or  mistake,  except  a  mistake  by  which  it  gave  itself  jurisdiction 

although  by    the  principles  of   private  mtemational  law    it 

would  have  none.     The  earlier  dicta,(d)  to   the  effect   that  a 

foreign  judgment  wiU  be  reviewed  for  any  error  in  private 

international  law,  or  for  any  violation  of  natural  justice,  would 

seem,  upon  examination  of  the  authorities,  strictly  applicable 

only  to  this  point.     An  error  in  jurisdiction  is  the  only  error 

which  a  foreign  Court  is  allowed  to  detect  and  set  right.(e) 

The  strongest  modem  decisions  in  favour  of  the  theory  that 

no  foreign  judgment  manifestly  opposed  to  natural  justice  is 

to  be  enforced  by  an  English  Court  are  all  of  earlier  date  than 

Cdstrique  v.  Imrie,  and  must  be  taken  subject  to  the  principles 

followed  in  that   case.      The    condition,  indeed,  on  which  a 

foreign  judgment  shall  be  accepted  here,  as  stated  by  Lord 

EUenborough  in  Buchana7i  v.  Ruckerjl^f)  namely,  that  it  should 

appear  on  the   face  of  it  consistent  with  reason  and  justice, 

is  said  by  Blackburn,  J.,  in  Schibsby  v.   Westenholz,  to  be  mere 

declamation.     It  may  be  remarked,  however,  that  in  the  case 

of  Liverpool  Marine  Credit  Company  v.  HurUerJl^)  which  was  not 

referred  to  or  cited  in  Cadrique  v.  Imrie,  it  was  intimated  by 

Lord  Chelmsford  that,  when  there  had  been  ''  a  total  disregard 

of  the  comity  of  nations/'  an  English  Court  would  be  justified 

(rt)  Infra,  p.  565.  (b'i  Ante,  p.  558. 

(c)  IVayes  v.  Worms,  10  C.  B.  N.  S.  149  ;  Plummcr  v.  Woodbums,  4  B.  &  C.  625, 
And  a  judgment  which  would  not  be  a  bar  to  further  proceedings  in  the  country 
where  it  was  obtained,  between  the  same  parties,  is  not  final :  In  re  Hendersony 
youcion  V.  Freeman,  37  Ch.  D.  244;  afiirmed  H.  L.  59  L.  J.  Ch,  337  ;  15  App, 
Cas.  I, 

(<0  2  Sm.  L.  C.  448 ;  Westlake,  s.  388. 

if)  The  fact,  however,  that  a  foreign  judgment  has  been  obtained  without  due 
notice  to  the  defendant  is  equivalent  to  a  wrongful  assumption  of  jurisdiction. 
See  the  observations  of  Blackburn,  J.,  upon  Buchanan  v.  Rucker,  in  Claatrique  ▼. 
Imrie,  ante,  p.  560;  Ferguson,  v.  Mah^tn,  11  A.  &  E.  179;  Reynolds  v.  Ftmton, 
3  C.  B.  187 ;  Copin  v.  Adamson,  L.  B.  9  Ex.  345 ;  Schibsby  v.  Westenholz,  L.  R. 
6  Q.  B.  155. 

(/)  Buchanan  v.  Rucker,  i  Camp.  63  ;  S.  C.9  East,  192  ;  Schibsby  v.  WetUnhol:, 
L.  R.  6  Q.  B.  155,  160. 

O)  L.  R.  3  Ch.  479,  484  ;  S.  C.  L.  R,  4  Eq.  62. 
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in  disregarding  a  judgment  "  so  fraught  with  injustice  "  ;  and    Pabt.  iv. 

similar  expressions  were  used  by  Lord  Hatherley  in  the  same        

case  in  the  court  of  first  instance  :  "  If,  in  examining  a  judg-     C^^-  XJ- 
ment,  as  we  are  at  liberty  to  do,  we  find  on  the  face  of  it    judfmmOi, 

that  a  course  of  procedure  has  been  adopted  which  is  incon-       

sistent  with  natural  justice,  then  this  Court  will  not  give  eflfect 
to  the  decisions  and  to  the  authority  which  it  would  otherwise 
be  perfectly  willing  to  recognise."  This  is,  no  doubt,  strong 
language,  but  the  very  next  paragraph  shows  what  was  in  Lord 
Hatherley  s  mind,  and  that  his  view  can  really  be  reconciled 
with  the  theory  of  foreign  judgments  already  deduced  from 
Castriqtie  v.  Imrie  :  *'  It  sometimes  happens,  for  instance,  that 
foreign  Courts  proceed  to  judgment  in  the  absence  of  the  party 
against  whom  proceedings  are  taken,  or  after  inadequate  notice 
of  trial."(a)  It  is  plain  that  this  could  only  have  been  said 
in  contemplation  of  such  cases  as  Buchanan  v.  RuckerJih)  as  to 
which  it  was  expressly  said  in  Castrique  v.  Imrie  that  the  judg- 
ment of  a  foreign  Court  could  be  reviewed,  not  because  it  had 
made  a  mistake  in  law,  but  because  it  had  acted  without 
jurisdiction.(c)  It  may  be  added  on  this  part  of  the  subject, 
that  although  it  is  necessary  that  the  foreign  Court  should 
have  jurisdiction,  it  is  not  necessary,  in  suing  on  a  foreign 
judgment,  to  allege  that  this  requisite  has  been  complied 
with.(d) 

The  jurisdiction  which  entitles  the  tribunals  of  any  State  Jurisdiction 
to  pronounce  judgment  in  'personam  arises  from  its  sovereign 
territorial  power.  "  All  jurisdiction  is  properly  territorial,  and 
extra  territorium  jus  dicenti  impiviu  non  paretnr.  Territorial  juris- 
diction attaches  (with  special  exceptions)  upon  all  persons 
either  permanently  or  temporarily  resident  within  the  territory 
while  they  are  within  it,  but  it  does  not  follow  them  after  they 
have  withdrawn  from  it,  and  when  they  are  living  in  another 
independent  country.  It  exists  always  as  to  land  within  the 
territory,  and  it  may  be  exercised  over  movables  within  the 
territory;  and  in  questions  of  status  or  succession  governed 
by  domicil,  it  may  exist  as  to  persons  domiciled,  or  who  even 
living  were  domiciled  within  the  territory.  As  between  different 
provinces  under  one  sovereignty,  the  legislation  of  the  sovereign 

(a)  Liverpool  Marine  Credit  Co,  v.  Hunter^  L.  R.  4  Eq.  62,  68. 
(^)  9  East,  192  ;  aiAe^  p.  560. 

(c)  On  this  subject,  cf,  also  the  judgment  of  the  Exchequer  Chamber  in  Cammell 
T.  Setoell,  5  H.  &  N.  728.  Other  cases  in  point  are  Cavan  v.  Stewart^  i  Stark.  525  ; 
Ohicini  v.  Bligh,  8  Bing.  3«  ;  Frankland  v.  M^ Gutty,  i  Knapp,  274  ;  Baring  v. 
Clagett,  3  B.  &  B.  215  ;  Pollard  y.  Bell,  8  T.  R.  444  ;  Bolton  v.  Gladstone,  2  Taunt. 
85  ;  Priee  v.  Dewhurst,  8  Sim.  279  ;  Paul  v.  Roy,  15  Beav.  440. 

(d)  Rohertton  v.  8tr%Uh,  5  Q.  B.  941 ;  Barber  v.  Lamb,  8  C.  B.  N.  S.  95. 
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PJLRT  IV.     may  distribute  and  regulate   jurisdiction,    but  no  territorial 

KocEDURB.   legislation  can  give  jurisdiction  which  any  foreign  Oourt  ought 

Cap.  XI.     to   recognise    against    foreigners,  who   owe  no    allegiance    or 

Judgments,   obedience  to  the  Power  which  legislates. "(«)     The  jurisdiction 

over  subjects,  arising  from  allegiance,  is  also  territorial  in  its 

origin ;  but  it  is  not  in  practice  exercised  in  order  to  enforce 
personal  obligations — at  any  rate,  not  by  English  law.  The 
liability  of  a  defendant  to  be  sued,  either  in  contract  or  in  tort, 
depends  upon  other  considerations  than  his  nationaUty  \{h)  but 
the  jurisdiction  arising  from  allegiance  is  still  seen  in  the  rule 
of  practice  which  provides  that  service  of  a  writ  of  summons 
may  in  proper  cases  be  ordered  upon  a  British  subject  abroad, 
whereas  in  the  case  of  a  foreigner,  service  of  a  notice  of  the 
writ  is  substituted.(^)  Lord  Selborne,  in  the  Faridkote  case 
(just  cited),  goes  on  to  say  that  in  a  personal  action,  to  which 
none  of  these  causes  of  jurisdiction  apply,  a  decree  pronounced 
in  aiserUem,  by  a  foreign  Court,  to  the  jurisdiction  of  which  the 
defendant  has  not  in  any  way  submitted  himself,  is  by  inter* 
national  law  an  absolute  nulUty. 
Notice  to  the  Closely  akin  to  the  question  of  jurisdiction,  with  regard  to 
defendant,  which  it  has  thus  been  shown  that  a  foreign  judgment  has  been 
declared  by  a  consensus  of  authorities  to  be  examinable,  is 
that  of  notice  to  the  defendant.  The  fact  that  no  notice,  or  no 
sufficient  notice,  was  given  to  the  defendant  of  the  proceedings 
on  which  the  judgment  was  founded  may  be  an  incident,  of 
course,  of  the  want  of  jurisdiction  referred  to,  or  an  element 
of  fraud — the  presence  of  fraud  being,  as  has  been  stated, 
sufficient  of  itself  to  deprive  a  judgment  so  obtained  of  all 
validity.  Thus,  if  a  defendant  is  not  resident  in  nor  a  subject 
ot  a  foreign  country,  nor  present  within  its  territorial  limits,  and 
has  no  notice  of  an  action  brought  against  him  in  its  tribunals, 
it  is  plain  that  the  absence  of  notice  is  merged,  so  to  speak, 
in  the  absence  of  jurisdiction,  which  would  be  amply  sufficient 
to  invalidate  the  judgment,  even  if  notice  was  in  fiEict  given. 
But  if  a  defendant  is  subject  to  the  foreign  jurisdiction,  either 
by  domicil  or  submission,  and,  according  to  the  older  opinions, 
even  by  nationality,  he  is  of  course  subject  to  its  laws ;  and 
though  he  has  no  ddv/d  notice  of  an  action  commenced  against 
him  in  its  tribunals,  and  may  not  have  been  served  with  any 
writ  or    process,  he  may  have  had  constructive  notice   which 

(a)  Sirdar  Singh  v.  Faridkote  {Rajah  of)  (1894),  A.  C.  670,  at  p.  683,  per  Lord 
Selborne. 

{h)  See,  as  to  jurisdiction  in  contracts,  pp.  341-357  ;  as  to  torts,  pp.  483-487. 

(0)  This  is  formally  expressed  in  the  C.  L.  P.  Act  (1852),  ss.  18, 19  ;  and  remains 
the  practice  under  the  Judicature  Act,  1875,  and  Rules  (Ord.  xi.). 
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will  satisfy  those  laws,  and  be  accepted  by  foreign  tribunals, 
as  sufficient.  If  those  laws,  for  instance,  provide  that  notice 
may  be  effected  on  an  absent  defendant  by  nailing  a  copy  of 
the  declaration  on  the  court-house  door,(a)  or  by  service  at 
the  office  of  a  public  officer,(6)  or  by  any  other  notice  in  law 
which  cannot  be  said  to  be  notice  in  fact,  those  who  are  properly 
subject  to  those  laws  will  be  bound  by  them,  and  no  other ; 
for,  as  Lord  EUenborough  said  in  Buchanan  v.  JRiicker,  they  can 
never  be  intended  for  or  applied  to  persons  who,  for  aught  that 
appears,  were  never  present  within  or  subject  to  the  jurisdic- 
tion. This  subjection  or  submission  to  the  jurisdiction,  as  has 
been  already  implied,  does  not  depend  solely  upon  the  domioil 
or  residence  of  the  defendant,  but  may  be  inferred  from  his 
acts,  where  they  show  an  intention  to  submit,  for  the  purposes 
of  a  particular  transaction,  to  the  foreign  law  and  the  methods 
of  service  which  it  adopts.  Such  a  submission  has  been  implied 
where  a  person  has  joined  a  foreign  company,  the  statutes  or 
articles  of  association  of  which  contained  special  provisions 
authorising  constructive  notice  of  process  or  action  by  some- 
thing which  would  not  or  might  not  be  notice  in  fact  :(c)  but 
it  appears  not  to  be  sufficient  that  the  law  of  the  country  to 
which  the  foreign  company  belongs  should  contain  such  pro- 
visions, if  the  rules  or  articles  of  the  company  itself  do  not 
repeat  or  adopt  them.(rf)  So,  the  acceptor  in  a  foreign  country 
of  a  bill  drawn  and  payable  there,  though  not  subject  to  the 
jurisdiction  by  domicil,  nationality,  or  residence,  was  held  to 
have  submitted  himself  to  it  in  an  action  on  the  bill  itself, 
so  as  to  be  bound  by  a  judgment  obtained  in  the  foreign  Jurisdiction 
tribunal  without  actual  notice  or  service  to  the  defendant,  but  SefendaniL 
in  compliance  with  the  requirements  of  the  foreign  law  as  to 
service  and  notice.(e)  In  the  more  recent  of  Schibsby  v. 
We8ten}wlz,{f)  which  has  been  already  referred  to,  a  foreign 
judgment  was  held  invalid  on  the  ground  that  the  defendants 
were  not  subject  to  the  jurisdiction  by  residence,  transient 
presence,  or  any  other  reason,  and  that  there  therefore  existed 
nothing  which  imposed  upon  them  any  duty  to  obey  the  obliga- 
tion which  the  judgment  created.  In  that  case,  though  no 
personal  service  of  process  or  summons  had  been  effected  on 

{a)  Buc/uinan  v.  Rucker^  i  East,  192. 

(h)  ikhibshy  v.  Weatenh4)l2,  L.  R.  6Q.  B.  155. 

(<?)  Copin  V.  Adaffuton,  L.  R.  9  Ex.  345  ;  Bajik  of  Australasia  v.  Harding j  9  C.  B. 
661  ;  19  L.  J.  C.  P.  345  ;   ValUe  v.  Dunierque,  4  Ex.  290;  28  L.  J.  Ex.  398. 

(d)  Per  Amphlett  and  Pigott,  BB.  (Kelly,  C.B.,  dissentiente),  in  Copin  v. 
Adamton.  (e)  Metis  v.  Thellusson,  8  Ex.  638. 

(/)  L.  R.  6  Q.  B.  155  ;  Oodard  v.  Oray,  ibid.  p.  139.  Followed  in  Voinet  v. 
Barretty  54  L.  J.  Q.  B.  521. 
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the  defendants,  notice  had  been  in  fact  received  by  the  defen- 
dants through  the  French  consul  in  the  coiintry  where  the 
defendants  resided,  service  having  been  effected  in  accordance 
with  the  French  law  at  the  office  of  the  procureur-imp6riaI. 
The  defendants  had,  therefore,  notice  of  process  in  the  eye  of 
the  foreign  law,  and  notice  in  fact ;  but  they  were  not  subject 
to  the  jurisdiction,  and  therefore  the  question  of  notice  became 
immaterial,  as  there  was  no  foundation  for  the  action  at  all. 
In  Reynolds  Y.  Fentortyia)  a  plea  alleging  that  the  defendant  had 
received  no  formal  notice,  by  service  of  process  or  otherwise, 
of  the  action,  was  held  bad ;  but  in  that  case  it  was  not  allied 
that  the  defendant  was  not  subject,  by  domicil  or  otherwise, 
to  the  jurisdiction,  or  even  that  he  had  not  in  fact  knowledge 
and  notice  of  the  proceedings.  The  dicta,  therefore,  to  be  found 
in  the  course  of  the  argument,  to  the  effect  that  the  question 
for  the  Court  was  whether  the  judgment  was  obtained  contrary 
to  natural  justice,  and  that  this  was  not  shown  by  the  plea,  are 
sufficiently  justified  by  the  meagreness  of  its  allegations.  It  is 
true  that  in  Ferguson  v.  MaJion,{h)  decided  before  the  case  last 
cited,  a  similar  plea  was  held  good,  the  judgment  sued  on  being 
an  Irish  one;  but  there  the  question  of  jurisdiction  by  general 
subjection  does  not  appear  to  have  been  disputed  or  suggested 
to  the  Court,  the  sole  point  being  whether  the  Irish  proceedings 
were  regular.  Lord  Denman  said  that  the  question  was  whether 
the  judgment  passed  under  such  circumstances  as  to  show 
that  the  Court  had  properly  jurisdiction  over  the  party ;  and 
when  it  appeared  that  the  defendant  had  never  received 
notice  of  the  proceeding,  or  been  before  the  Court,  it  was 
impossible  to  allow  the  judgment  to  be  made  the  foimdation 
of  an  ftotion  in  England.  It  will  be  observed  that  in  this  case 
the  plea  was  construed  as  amounting  to  an  allegation  that  the 
defendant  had  neither  received  notice  in  fact  of  the  proceedings, 
nor  constructive  notice  according  to  the  regulations  of  a  law 
to  which  he  was  properly  subject,  and  the  decision  must  not 
be  viewed  as  any  authority  for  supposing  that  knowledge  or 
notice  in  fact  are  absolutely  necessary,  if  the  defendant  is 
subject  or  has  submitted  himself  to  the  local  law,  and  that 
local  law  provides  a  substitute  or  equivalent  for  such  knowledge 
or  notice.  This  subjection  is,  in  fact,  the  test  of  jurisdiction 
in  the  eye  of  the  English  law;  which,  as  pointed  out  by 
Westlake,(c)  recognises   the  competence  of  the  forum  rei,  cer 

(a)  3  C.  B.  187. 

{b)  II  A.  &  E.  179.  See  also  Cowan  v.  Braiduxunl,  i  M.  ft  G.  882  ;  2  Scott,  K.  R. 
138  ;  Douglas  v.  Forrest,  4  Bing.  686  ;  Smith  v.  NicolUt,  5  N.  C.  208  ;  7  Scott,  147  ; 
Ouln/iest  V.  Carroll^  i  B.  &  Ad.  459.  (r)  Priv.  Int.  Law,  §  380. 
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tainly  by  domicil  or  residence,  if  not  by  allegiance  also.(a)  And    Pabt  iv. 
it  has  already  been  stated  that  a  defendant  who  "  voluntarily  p^ooedurb. 
appears  "  in  a  foreign  action  is  taken  as  having  submitted  him-     Cap.  xi. 
self  to  the    jurisdiction,  and  is  consequently  bound   by   the    j^igmentt, 

judgment  pronounced    by  the    foreign  Court;    although  his       

motive  in  appearing  may  have  been  only  the  desire  to  protect 
property  belonging  to  himself  which  was  within  the  jurisdiction 
or  reach  of  the  foreign  Court.(6) 

It  has  thus  been  seen  that  error  in  law,  whether  domestic, 
foreign,  or  international,  is  not  in  itself  a  ground  on  which  a 
judgment  can  be  reviewed  in  a  foreign  Court,  unless  such  error 
involve  an  assumption  of  jurisdiction  in  violation  of  ordinary 
international  principles,  or  the  Court  pronouncing  the  judgment 
has  proceeded  without  due  notice  against  a  party  who  is  neither 
bound  nor  has  consented  to  accept  any  substitute  for  notice  in 
fact  which  the  Court  may  have  deemed  suflScient.  So  far  as 
these  requirements  are  based  upon  natural  justice,  the  dicta 
that  a  foreign  judgment  contrary  to  natural  justice  cannot  be 
recognised  may  be  supported,  but  there  seems  no  ground  for 
extending  them  further.  Error  in  law  having  thus  been  dis- 
posed of,  error  in  fact,  as  a  ground  for  impeaching  a  foreign  Error  in  fact, 
judgment,  must  next  be  considered ;  and  as  to  this  it  may  be 
said  shortly  that  a  foreign  judgment,  both  in  respect  of  the 
issues  of  fact  found  and  the  grounds  on  which  the  findings  were 
arrived  at,  is  now  admitted  to  be  concliisive.(c)  On  this  point, 
however,  there  has  long  been  a  conflict  of  opmion,  and  the 
question  has  in  fact  been  so  involved  with  the  alleged  right  to 
examine  foreign  judgments  on  other  grounds,  which  has  just 
been  discussed,  that  it  is  not  easy  to  distinguish  the  decisions 
strictly  applicable  to  it.  The  authorities  in  opposition  to  the 
now  accepted  opinion,  that  a  foreign  judgment  is  conclusive  as 
to  the  facts  on  which  it  pronounces,  will  first  be  recapitulated. 

It  was  stated  by  Eyre,  C.J.,  in  Phillips  v.  Ifunter,(d)  that  a 
foreign  judgment,  though  it  cannot  be  examined  under  ordinary  Foreign  judg- 
circumstances  by  an  English  Court,  yet  it  is  so  examinable  ™^ljj^i®]* 
when  the  party  who  claims  the  benefit  of  it  applies  to  an 
English  Court  to  enforce  it ;  and  that  imder  such  circumstances 
it  is  treated  as  matter  in  pais,  as  consideration  primd  fade 
suiBcient  to  raise  a  promise.     It  may  be  pointed  out  at  once, 

(a)  Douglas  v.  Forrest,  4  Bing.  686,  703. 

[b)  Rou'sillon  v.  BousUlon,  14  Ch.  D.  351  ;  Voinet  v.  Barrett,  54  L.  J.  Q.  B.  521, 
affirmed  55  L.  J.  Q.  B.  39 ;  De  Cosse  Brissac  v.  Bathbone,  30  L.  J.  Ex.  238,  and 
ajite,  p.  5J2. 

{c)  Oodard  v.  Gray,  L.  R.  6  Q.  B.  139,  149,  and  infra, 
(d)  2  H.  Bl.  410. 
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Part  IV.    however,  that  this  distinction  has  received  no  modem  recogni- 
BocEDUBE.   ^j^j^^  ^^j  ^Y^^^  ^^^  theory  of  a  foreign  judgment  being  merely 

Cap.  XI.     primd  facie  evidence  of  a  promise  supported  by  consideration^ 
Judgments.  IS  now  exploded.     "  It  is  difficult  to  understand,"  says  Black- 

burn,  J.,  **  how  the  common  course  of  pleading  is  consistent 

with  any  notion  that  the  judgment  was  only  evidence.  If 
that  were  so,  every  count  on  a  foreign  judgment  must  be 
demurrable  on  that  ground.  The  mode  of  pleading  shows 
that  the  judgment  was  considered,  not  as  merely  primd  facie 
evidence  of  that  cause  of  action  for  which  the  judgment  was 
given,  but  as  in  itself  giving  rise,  at  least  primd  facie,  to  a  legal 
obligation  to  obey  that  judgment  and  pay  the  sum  adjudged. 
This  may  seem  a  technical  mode  of  dealing  with  the  question, 
but  in  truth  it  goes  to  the  root  of  the  matter.  For  if  the 
judgment  were  merely  considered  as  evidence  of  the  original 
cause  of  action,  it  must  be  open  to  meet  it  by  any  counter 
evidence  negativing  the  existence   of  that   original  cause  of 

action."(a) 

In  Hovlditch  v.  Donegcd,{h)  which  is  perhaps  the   strongest 

authority  in  favour  of  the   liability  of  foreign  judgments  to 

review,  Lord  Brougham  expressed  his  opinion  in  very  plain 

terms  that  a  foreign  judgment  may  be  given  in  evidence,  and 

made  the  subject  of  proceedings   in  another  court  or  country^ 

"  but  that  it    may  be    met    by    contrary  evidence,    and   the 

subject-matter  of  the  judgment  is  liable  to  be  inquired  into. 

....  In  my  judgment,  it  has  always  hitherto  been  recognised 

in  Westminster  Hall  that  the  judgments  of  foreign  Courts  are 

traversable,  may  be  averred  against,  and  are  only  primA  facie 

evidence  in  actions  to  support  which  they  are  given  in  evi- 

dence."(c)     The  language  of  the  same  learned  judge  in  Dan  v. 

Lippmunn  (d)  is  in  effect  to  the  same  purpose,  inasmuch  as  he 

there  cites  authorities  to  show  that  English  Courts  regard  a 

foreign  judgment  only  as  primd  facie  evidence  of  a  debt ;  and 

in  Hovlditch  Y.Donegal  other  authorities  were  referred  to,  showing 

that  the  opinions  of  Lord  Mansfield,  BuUer  and  Bayley,  JJ.,(«) 

coincided   with  the  view   he   then  took  of  the  subject.     In 

Galbraith  v.  Neville  a  resolution  of  the  House  of  Lords  was 

{a)  Oodard  v.  Oray,  L.  R.  6  Q.  B.  139,  149. 

\h)  8  Bligh,  K.  R.  301.  It  is  noticeable  that  the  summary  procedure  to  obtain 
judgment  given  by  Order  xiv.,  under  the  Judicature  Acts,  has  been  held  to  be 
applicable  to  an  action  on  a  foreign  judgment :  (irnnt  v.  Easton^  13  Q.  B.  D.  302  ; 
and  cf,  Jfodsoll  v.  Baarter,  E.  B.  &  E.  884. 

{c)  8  Bligh,  K.  R.  pp.  340,  346.  This  judgment  is  cited  to  illustrate  the  growth 
of  the  present  theory,  though  it  must  be  regarded  as  overruled. 

{d)  5  CI.  &  F.  I,  20,  21,  citing  Fra»er  v.  Sinclair^  Morr.  4543. 

(<?)  Walker  v.  Witter,  i  Dougl.  i ;  Galhravtfi  v.  Xprillr,  i  Dougl.  5  ;  Tarleton  v. 
Tarletan,  4  M.  &  S.  20. 
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cited,  which  declared  that  a  judgment  of  the  Supreme  Court    part  iv. 
of  Jamaica  ought  to  be  received  as  evidence,  primd  facie,  of  the  **^^^*^ 
debt  for  which  it  had  been  given,  and  that  it  lay  upon  the     Cap.  xi. 
defendant  to  impeach  the  justice  thereof,  or  to  show  the  same    judgmenu. 
to  have  been  irregularly  or  unduly  obtained.(a)     This  dictum       — 
was  expressly  followed  by  Best,  C.J.,  in  Amott  v.  Bedfem,  but, 
as  is  pointed  out  in  the  note  to  the  Duchess  of  Kingston  s  Case, 
by  the  authors  of  Smith's  Leading  Cases,  it  was  only  adopted 
to  the  extent  of  admitting  a  foreign  judgment  as  at  all  events 
primidfdcie  evidence.(6)     The  point  there  was  not  whether  a 
foreign  judgment  could  be  contradicted  on  a  question  of  fact, 
but  whether,  if  uncontradicted,  it  was  sufficient  to  establish  a 
cause  of  action. 

The  foregoing  are  the  principal  authorities  to  be  found  for  Foreign  judg- 
the  theory,  now  undoubtedly  exploded,  that  foreign  judgments,  ^usive^aA°to 
properly  obtained,  are  primd  facie  evidence  only  of  the  facts  facts, 
to  which  they  relate.    Vhere  are,  on  the  other  hand,  abundant 
contemporaneous  dicta  in  favour  of  regarding  them  as  con- 
clusive,  which   recent    authorities    render   it  unnecessary   to 
examine  in  detail.(c)     In  1845  ^^  ^^  stated  by  Lord  Camp- 
bell in   the    House   of  Lords  that,   at   common   law,  foreign 
judgments,  between  the  same  parties  and  on  the  same  matters, 
were  evidence  only,  but  that  they  had  been  held  to  be  con- 
clusive in  a  Chancery  case    by  Vice-Chancellor    Shadwell.(rf) 
The  cause  then  before  the  House  of  Lords  was  an  appeal  from 
the  same  judge,  but  Lord  Campbell  in  his  judgment  drew  no 
distinction  between  Common  Law  and  Equity  on  this  question. 
"  A  foreign  judgment,"  he  says,  "  may  be  pleaded  as  res  judicata, 
because  the  foreign  tribunal  has  clearly  jurisdiction  over  the 
matter ;  and  both  parties  having  been  regularly  brought  before 
the  foreign  tribunal,  and  that  tribunal  having  adjudged  between 
them,  I  think  that  such    a  judgment  would  be  a  bar  to  a 
subsequent  suit  in  this  country  for  the  same  cause.''     In  this 
judgment  a  sounder  distinction  than  that  between  Equity  and 
Common  Law  is  in   fact  indicated.     There  is  an  important 
difference  between  the  position    of  a  plaintiff  who  seeks   by 
action  to  enforce  a  judgment  which  he  has  obtained  from  a 
foreign  tribunal,  and  that  of  a  defendant  who  claims  the  pro- 

(a)  H.  L.  4th  March,  1871,  cited  in  the  Duchess  of  KingsUnCs  Case,  11  Harg.  St. 
Tr.  122  ;  see  also  per  Lord  Mansfield  in  Moses  v.  Macfarlane,  2  Burr.  1005. 

(b)  2  Sm.  L.  C.  822  (7th  ed.). 

{c)  Boucher  v.  Zawfon,  Cas.  temp.  Hardwicke,  89;  Kennedy  v.  Cassitk,  2 
Bwanst.  326,  n. ;  Qalhraith  v.  Nerille,  i  Dougl.  5  (per  Lord  Kenyon) ;  Tarleton,  v. 
Tarlet&n,  4  M.  &  S.  21  (per  Lord  Ellenborough) ;  Martin  v.  Xicolls,  3  Sim.  458  ; 
Smith  V.  Nicolls,  5  Bing.  N.  C.  221  ;  lergusan  v.  Mahon,  1 1  A.  &  £.  179. 

(rf)  Ricardo  v.  Qarcins,  12  CI.  &  F.  368,  384,  401  ;  Martin  v.  M colls,  3  Sim.  458. 
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Pabt  IV.     tection  here  of  a  foreign  judgment  already  given  in  his  favour. 

'  In  the  latter  case,  as  Story  points  out,  the  party  who  has  been 

^^^'  ^i-    defeated  abroad,  after  a  fair  hearing  by  a  competent  Court,  has 
Judgments.  ^^  right  to  institute  a  new  suit  elsewhere,  and  thus  to  bring 

the  matter  again  into  controversy.     The  other  party  is  not  to 

lose  the  protection  which  the  foreign  judgment  gave  him.(a) 
Accordingly,  it  was  held,  in  more  than  one  case,  even  by  those 
who  most  strenuously  urged  the  liability  of  foreign  judgments 
to  review  when  a  plaintiff  sought  to  enforce  them  here,  that 
they  were  absolutely  conclusive  as  to  the  facts  involved  in 
them  and  the  grounds  on  which  they  rested,  when  pleaded  in 
bar.(&)  The  state  of  the  law  with  reference  to  this  distinction 
was  clearly  expressed  by  Lord  Romilly  in  1857:  **In  the 
numerous  authorities  that  bear  on  this  subject,  a  distinction  is 
also  taken  between  the  cases  where  the  foreign  judgment  is 
brought  before  the  cognisance  of  an  English  Court  upon  an 
application  by  the  successful  party  to%nforce  and  obtain  the 
fruits  of  it  against  the  defendant,  and  those  cases  where  the 
defendant  here  sets  up  the  foreign  judgment  as  a  bar  to  the 
proceedings  instituted  by  the  person  who  has  failed  against  the 
same  defendant  with  reference  to  the  same  subject-matter.  In 
Phillips  V.  HunteVj  Eyre,  C.J.,  considered  that  distinction  to 
rest  upon  this  principle :  that  as,  in  the  former  case,  the  judg- 
ment is  submitted  voluntarily  to  the  Court,  the  question 
arises,  whether  it  is  sufficient  as  a  consideration  to  raise  a 
promise,  and  that  thereupon  it  must  be  examined  as  all  other 
considerations  for  promises  are  examined,  and  that  evidence  of 
the  foreign  law  is  admissible  to  show  that  the  judgment  was 
or  was  not  warranted ;  but  that  it  is  otherwise  in  .the  case  of  a 
defence ;  that  the  party  living  abroad  is  not  entitled  to  sue  the 
successful  defendant  again  in  another  country  for  the  same 
subject-matter,  but  that  the  protection  of  a  foreign  judgment 
is  complete  everywhere,  as  well  as  in  the  place  where  it  was 
pronounced.  This  distinction  has  certainly  not  been  carried 
out  to  the  extent  laid  down  by  Eyre,  C.J. ;  still  it  is  a  distinc- 
tion which  has  so  much  authority  to  support  it  that  it  must 
be  regarded,  at  least  to  some  extent,  in  considering  the  value 
of  a  foreign  judgment  here."(c) 

So  far  as  regards  the  liabiUty  of  a  foreign  judgment  for 

{a)  Story,  Conflict  of  Laws,  §  598.  Ai^  to  pleading  a  foreign  judgment  pro- 
nounced pendente  lite,  as  a  defence  arising  after  action  brought,  see  post^  p.  580, 

(ft)  Burrows  v.  Jemino,  2  Str.  733,  cited  Cas.  temp.  Hardwicke,  87  ;  Bimcker  v. 
LawsoHf  Cas.  temp.  Hardwicke,  80 :  Tarleton  v.  TarleUrn^  4  M.  &  S.  20 ;  and  see 
especially  per  Eyre,  C.J.,  in  Phillips  v.  Hunter,  2  H.  Bl.  402,  410. 

(r)  Reimers  v.  Druce,  23  Beav.  149,  150,  per  Lord  Romilly,  M.R. 
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review  on  the  facts,  it  has  been  already  intimated  that  this    pabt  iv. 
distinction  need    no    longer    be    regarded.     In    Henderson  v.       ^^^'**' 
Henderson  (a)  it  was  clearly  laid  down  by  Lord  Denman  that     Cap.  xi. 
the  principle  of  English  law  which    assumed    the   judgment    judgments, 

of  a  foreign  Court  to  be  in  accordance  with  justice,  "  steered       

clear  of  an  inquiry  into  the  merits  of  the  case  upon  the 
Cncts  found;  for  whatever  constituted  a  defence  in  that 
court  ought  to  have  been  pleaded  there/'  Judgment  was 
accordingly  given  for  the  plaintiff,  who  was  suing  on  a 
judgment  obtained  in  Newfoundland  and  had  demurred  to 
the  defendant's  pleas  alleging  that  the  case  there  had  been 
wrongly  decided  upon  the  facts.  So  in  1854,  in  Bank  of 
AustrcUada  v.  Nias,(h)  which  was  an  action  brought  to  en- 
force a  colonial  judgment,  the  defendant  pleaded  certain  pleas 
denying  the  promises  upon  which  the  original  action  was 
brought,  and  also  alleging  that  these  promises  were  obtained 
by  the  fraud  and  covin  of  the  plaintiffs.  It  was  held  by 
Lord  Campbell,  delivering  the  judgment  of  the  Queens 
Bench,  that  these  pleas  were  bad,  and  that  the  facts  alleged 
by  them  were  not  to  be  re-tried  in  an  English  Court.  "  The 
pleas  demurred  to,"  said  the  Chief  Justice,  "  must  now  be  taken 

to  have  been  in  due  manner  decided  against  the  defendant 

It  seems  contrary  to  principle  and  expediency  for  the  same 
questions  to  be  again  submitted  to  a  jury  in  this  country." 
Nor  is  the  fact  that  the  judgment  on  which  the  action  was 
brought  was  a  colonial  judgment,  subject  to  review  by  the 
Judicial  Committee  of  the  Privy  Council,  of  any  importance 
with  regard  to  the  decision  on  this  point.  It  is  suggested  by 
the  judgment  that  there  are  even  greater  difficulties  in  the  way 
of  impeaching  the  competence  or  integrity  of  a  colonial  Court 
than  of  a  foreign  one,  from  which  no  appeal  lay  to  a  British 
Court ;  but  this  refers  rather  to  cases  where  want  of  jurisdic- 
tion or  fraud  is  imputed,  and  not  to  those  where  it  is  sought 
to  re-try  a  question  of  fact  already  settled  by  a  foreign  tri- 
bimal ;  nor  has  any  such  distinction  as  that  suggested  be- 
tween a  judgment  obtained  in  a  British  colony,  and  a  foreign 
judgment  proper,  been  recognised  in  modem  cases. 

On  the  authorities  above  cited,  the  question  whether  a 
foreign  judgment  can  be  impeached  as  erroneous  upon  the 
merits  came  before  the  Court  of  Exchequer  in  1861,  the 
plaintiff,  as  in  most  of  the  cases,  bringing  his  action  on  the 
judgment  which  it  was  sought    to  review,    but   it    was  held 

(a)  6  Q.  B.  288,  298  (1844). 

(It)  16  Q.  B.  717, 736 ;  and  see  Bank  of  AugtraUuia  v.  Harding^  9  C.  6. 661. 
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Pakt  IV.     that  the  question  was  no  longer  open.(a)     It  was  suggested  by 

. *   Martin,  B.,  in  that  ca«e  that,  though  the  Courts  of  first  instance 

Cap.  XI.     were  concluded  by  the  authorities,  the  point  might  possibly  be 
Judgmental,   reconsidered   in  a  court  of  error,  but    that    course  was   not 

adopted ;  and  in  Godard  v.    Gray  (b)  the   present  law  on    the 

subject  was  laid  down  by  Blackburn,  J.,  in  even  less  equi- 
vocal terms :  ''  The  decisions  seem  to  us  to  leave  it  no  longer 
open  to  contend,  unless  in  a  court  of  error,  that  a  foreign  judg- 
ment can  be  impeached  on  the  ground  that  if:  was  erroneous 
on  the  merits,  or  to  set  up  as  a  defence  to  an  action  on  it, 

that  the  tribunal  mistook  either  the  facts  or  the  law 

The  defendant  can  no  more  set  up  as  an  excuse,  that  the 
judgment  proceeded  on  a  mistake  as  to  English  law,  than  he 
could  set  up  as  an  excuse  that  there  had  been  a  mistake  as 
to  the  law  of  some  third  country  incidentally  involved,  or  as 
to  any  other  question  of  fact." 
Conclusive-  The     earlier    theory,    therefore,    indicated    in    Phillips    v. 

^*dm^*^r^^° '^'^^^^^  (^^  *^^  other  cases,  that  a  foreign  judgment  was 
examinable  when  it  was  sought  to  enforce  it,  but  conclusive 
when  a  defendant  sought  its  protection,  and  the  distinction 
between  these  two  modes  of  bringing  such  a  judgment  into 
question  may  be  regarded  as  having  given  way  to  this 
simpler  principle — that  a  foreign  judgment  is  not  examinable 
at  all  in  either  of  these  two  cases,  except  where  it  is  sought 
to  prove  a  wrongful  assumption  of  jurisdiction  by  the  tribunal 
which  pronounced  it,  or  a  procedure  without  notice  to  the 
person  affected  by  it — the  required  notice  being  not  neces- 
sarily notice  in  fact,  if  the  defendant  is  bound  or  has  con- 
sented or  submitted  to  accept  anything  less  as  a  substitute. 
It  will  be  seen  that  this  degree  of  validity  was  given  from 
the  first  to  judgments  relied  on  by  way  of  defence ;  and  it 
would  appear  from  more  recent  cases,  which  have  been  cited 
above,  that  a  foreign  judgment,  when  made  a  ground  of 
action,  is  entitled  to  equal  respect.  It  has  been  said,  never- 
theless, that  a  judgment  abroad,  pending  a  general  adminis- 
tration of  the  debtor  s  estate  in  England,  will  be  treated  by 
the  English  Court  as  only  prima  facie  evidence  of  the  debt.  It 
does  not  appear,  however,  that  this  point  was  essential  to  the 
decision.(d) 

The  cases  hitherto  mentioned  have  been    either    instances 
of    a  plaintiff   successful   abroad,   attempting   to    enforce   his 

(a)  De  Cosse  Brissac  v.  Rathbone^  6  H.  &  N.  301  ;  30  L.  J.  Ex.  238. 
(ft)  L.  R.  6  Q.  B.  139,  150.  (c)  2  H.  Bl.  402. 

Id)  Rs  Boyse,  Crofton  v.  Orofton^  15  Ch.  D.  591. 
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judgmeDt  here,  or  of  a  defendant,  successful  abroad,  attempt-     pabt  iv. 
ing   to  use    the    foreign  judgment  in  his   favour    as   a  pro-   P«^^««' 
tection.     The   case  may  be  supposed,  however,  of  a   plaintiflF    cap.  xi. 
who  has  obtained  a  foreign  judgment  in  his  favour,    but  for    judgments. 
a  less  amount  than  he  conceives  to  be  due  to  him,  and  who  ,   .  — - 
therefore  claims  to  sue.  in  an  English  Court  upon  his  original  judgment 
cause  of  action.     That  he  can  sue  upon  his  original  cause  of  pleaded  in 

^  ®  answer  to 

action  has  been  already  stated,  inasmuch  as  there  is  no  further  action 
merger  of  such  original  cause  in  a  foreign  judgment,(a)  but  Jf^ .^J?^ 
the  judgment,  if  satisfied,  may  nevertheless  be  pleaded  in  bar 
of  the  claim  as  a  sati8faction.(&)  It  may  be  more  correct 
to  say  that  in  such  a  case  the  amount  actually  paid  in 
accordance  with  the  foreign  judgment  may  be  pleaded  as 
payment,  the  plaintiff  being  estopped  by  the  judgment  itself 
from  showing  that  more  was  in  fact  due.  Unless  such  an 
estoppel  arose,  the  plea  would,  of  course,  be  defeated  by 
showing  a  claim  for  a  larger  amount,  on  the  principle  that 
payment  of  part  is  no  satisfaction  of  the  whole.(c)  The 
position  of  the  parties  is  in  fact  analogous  to  that  occupied 
by  plaintiff  and  defendant  who  have  chosen  to  refer  their 
differences  to  arbitration.  Where  a  party  has  obtained  the 
decision  of  an  arbitrator  in  his  favour,  and  his  adversary  has 
paid  the  amount,  it  would  be  manifestly  contrary  to  reason 
and  justice  to  allow  the  successful  party  to  endeavour  to 
obtain  a  better  judgment  in  respect  of  the  same  subject-matter 
from  some  other  tribunal.(rf) 

(ii.)  Foreign  Jvdgments  in  rem. 

The  consideration  of  the  present  subject  has  hitherto  been  judgments  vn 
confined  to  foreign  judgments  against  the  person,  which  are,  of  ^f^  conciu- 
course,  notwithstanding  some  ambiguous  expressions  to   the  strangers, 
contrary ,(«)  only  entitled  to  recognition  as  creating  an  obliga- 
tion in  proceedings  between  the  same  parties  or  privies ;  nor 
will  a  foreign  judgment  in  personam  be  enforced  in  England  by 
proceedings  in  rem.(f)     Where  the  litigants  are  not  the  same, 
such  a  judgment  is  plainly  res  inter  alios  acta,  and  is  not,  except 
under  very  special  circumstances,  admissible  in  evidence  at 

(a)  Smith  v.  NicolUy  5  Bing.  N.  C.  208 ;  Hall  y.  Odber,  11  East,  124 ;  KeUall  v. 
Marshall,  i  C.  B.  N.  S.  241  ;  Cattrique  v.  BehrcTU,  30  L.  J.  Q.  B.  163 ;  Barber  v. 
Lamb,  8  C.  B.  N.  S.  95. 

<*)  Barber  v.  Lamb,  8  C.  B.  N.  S.  95. 

(0)  Cumber  y.  Wane,  I  Sm.  L.  C.  341,  and  cases  there  cited. 

(a)  Per  Erie,  C.  J.,  8  C.  B.  N.  S.  100. 

{e)  larleton  y.  Tarlettm^  4  M.  &  S.  21  ;  Houlditeh  y.  Donegal,  8  Bligh,  N.  R. 
loi,  341. 

(/)  1^  OUy  0/ Mecca,  6  P.  D.  106  ;  49  L.  J.  Adm.  17. 
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Part  IV.  all.(a)  There  is,  however,  another  class  of  judgments  which  is 
BocMDUBE.  qjji^j^Jq^  ^  widcr  recognition,  though  it  may  be  sometimes 
Cap.  XI.  difficult  to  decide  to  which  class  a  particular  judgment  belongs. 
judginenuT  ^  judgment  in  rem,  or  a  decree  which  changes  or  settles  the 

ownership  of  immovable  or  movable  property,  is,  subject  to 

certain  conditions  as  to  the  jurisdiction  pf  the  Court,  conclusive 
not   only  against  the  parties  to  the    original  action,  but  as 
against  all  the  world.(&)     That  the  principle  which  allows  a 
foreign  judgment  to  be  impeached  for  fraud  (c)  applies  to  judg- 
ments in  rem  with   the  same    certainty  as  to  judgments  in 
personam  is  of  course  indisputable ;(({)  but  in  the  absence  of 
fraud,  the  only  requisite  necessary  to  the  validity  and  con- 
clusiveness of  a  foreign  judgment  in  rem  is  that  it  should  have 
been  pronounced  by  a  competent  Court  having  actual  juris- 
diction over  the  subject-matter.(e)     The  necessity  of  jurisdic- 
tion as  a  foundation  for  every  judicial  act  has  already  been  laid 
down  with  respect  to  judgments  generally ;  it  being  indispen- 
sable, adopting  the  words  of  Story ,(/)  to  establish  that  the 
Court  pronouncing  the  judgment  should  have  had  lawful  juris- 
diction over  the  cause,  over  the  thing,  and  over  the  parties. 
In  ordinary  actions  and  judgments  in  personam  the  necessity  of 
jurisdiction  over  any  particular  thing  does  not  arise.      The 
decision  of  a  tribunal  between  two  parties,  in  personal  actions, 
though  in  general  binding  between  parties  and   privies,  does 
not  affect  the  rights  of  third  parties.     If  in  execution  of  the 
judgment  in  such  an  action  process  issues  against  the  property 
of  one  of  the  litigants,  and  some  particular  thing  is  sold  as 
being  his  property,  the  rights  of  third  persons  are  in  no  way 
affected.     The  tribunal  had  neither  jurisdiction  to  determine, 
nor  did  it  determine,  anything  more  than  that  the  litigant's 
property  should  be  sold,  and  it  does  not  do  more  than  sell  his 
interest,  if  any,  in  the  property  seized  in  execution.     It  is  con- 
stantly seen  in  the  English  common  law  courts,  that  where  the 
sheriff  has  seized  and  sold  a  particular  chattel  under  a  Jieri 
facias  against  A.,  B.  may  set  up  a  claim  to  that  chattel,  not- 
withstanding the  sale,  either  against  the  sheriff  or  the  purchaser 

(a)  Oagtrique  v.  Imrie^  L.  R.  4  H.  L.  427.  For  estoppel  through  privies  in  blood, 
law,  or  estate,  by  judgments,  see  note  to  DucheM  of  Kingston's  Case^  2  Sm.  L.  C. 
793  {7th  ed.). 

{b)  Minna  Craig  Steamship  Co,  v.  Chartered  Bank  of  India,  66  L.  J.  Q.  B.  162  ; 
Ballantyne  y.  Mackinnon  (1896),  2  Q.  B.  455  ;  65  L.  J.  Q.  B.  616.  Castrique  v. 
Imrie,  L.  R.  4  H.  L.  414. 

{c)  Ante,  p.  555  ;  Ochsenbein  v.  Papelia,  L,  R.  8  Ch.  695 ;  Abouloffy,  Oppenheimer^ 
10  Q.  B.  D.  295. 

{d)  Shand  v.  Dh  Boisson,  L.  R.  18  Eq.  283  ;  Messina  y.  Petroeoeohino,  L.  R.  4  P.  C. 
144,  157. 

{e)  The  Flad  Oyen,  8  T.  R.  270 ;  Ilavelock  y.  Rocktoood,  8  T.  R.  276  ;  Donaldson 
y.  Thompson,  i  Camp.  429 ;  Oddy  v.  Bovil,  7  T.  R.  523.  (/)  §  586. 
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from  the  sheriflf.     And  if  this  may  be  done  in  the  courts  of  the    Part  iv. 
comitry   where    the  judgment  was  pronounced.it   follows  of^'^^^** 
course  that  it  may  be  done  in  a  foreign  coimtry.(a)     But  when     cap.  xi. 
the  tribunal  has  jurisdiction  to  determine  not  merely  on  the    jud^fmsiur 
rights  of  the  parties,  but  also  on  the  disposition  of  a  particular        — ■ 
thing,  and  does  in  the  exercise  of  that  jurisdiction  direct  that 
the  thing  itself,  and  not  merely  the  interest  of  any  particular 
person  in  it,  be  sold  and  transferred,  the  case  is  very  different.(&) 
In  such  a  case  the  judgment  is  not  in  personam,  but  in  rem ;  in  rem— 
and  in  its  adjudication  on  the  statim  or  ownership  of  that  thing  adjudication 
is,  as  has  just  been  said,   conclusive  against  all  the  world, 
binding  *'  in  all  courts,  and  against  all  persons'."(^)     Such  a 
judgment  is  not,  however,  even  as  between  the  parties,  plead- 
able as  an  estoppel,(e2)  which  is  perhaps  the  only  safe  doctrine 
to  be  deduced  from  the  decision  in  Simpson  v.  Fogo^  a  case 
which  has  been  often  cited  as  at  variance  with  the  principles 
which  have  been  already  enunciated.     In  Simpson  v.  Fogo,  a 
creditor  of  the  owners  of  a  British  ship  obtained  in  Louisiana 
a  judgment  against  them  under  which  their  interest  in  the 
ship,  and  no  more,  was  sold  under  process  of  execution.     The 
Bank  of  Liverpool,  who  had  at  the  time  a  mortgage  on  the 
ship  valid  according  to  English  law,  intervened  in  the  Louisiana 
proceedings,  and  a  judgment  was  pronounced  against  them,  on 
the  ground  that  the  law  of  Louisiana  ignored  all  rights,  even 
though  acquired  in  England  in  an  English  ship,  before  the 
vessel  had  passed  into  the  jurisdiction  of  Louisiana,  that  had 
not  been  acquired  according  to  Louisiana  law.     It  was  held 
that  the  Bank  of  Liverpool  were,  nevertheless,  not   estopped 
from  setting  up  their  right  as  mortgagees  in  an  English  court ; 
and  inasmuch  as  the  Louisiana  Court  did  ultimately  pronounce 
as  to  the  ownership  of  and  entire  proprietary  right  in  a  ship 
which  was  at  the  time  within  its  territorial  jurisdiction,  though 
that  decision  was  not  originally  necessary  to  the  suit,  and  would 
probably  not  have  been  given  if  the  Bank  of  Liverpool  had  not 
intervened,  it  is  difficult  to  see  how  the  subsequent  English 
decision  can  be  reconciled  with  the  theory  of  the  conclusive- 
ness of  foreign  judgments  in  rem  which  has  just  been  stated,  or 
with  the  more  important  cases  in  the  superior  English  courts 
which  have  followed  it.(e)     The  judgment  was,  no  doubt,  influ- 

(a)  Per  Blackburn,  J.,  in  Qastrique  v.  Tmrie,  L.  R.  4  H.L.  414, 427. 
{b)  Ibid,,  39  L.  J.  C.  P.  354  ;  L.  R.  4  H.  L.  414. 
(0)  ffobbs  V.  Henning^  17  C.  B.  N.  S.  791. 

{d)  Simpson  v.  Fogo^  29  L.  J.  Ch.  657  ;  Hobbs  y.  Henningy  17  C.  B.  N.  S.  791. 
{e)  Cammell  v.  SeiodL,  3  H.  &  N.  640 ;  5  H.  &  N.  728  ;  Cattriqm  v.  Imrie,  L,  R. 
4  H.  L.  4x4  ;  39  L.  J.  C.  P.  35a 
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Pabt  IV.     enced  by  the  consideration  that  the  Louisiana  Court  had  taken 

Pbocedure.   ^^  entirely  erroneous  view,  according  to  the  principles  of  private 

Cap.  XI.     international  law,  of  their  power  to  ignore  a  proprietary  right 

Judgments,  which  had  oucc  woU  accrued  \{a)  a  defect  for  which  it  has  often 

been  contended  that  a  foreign  judgment  may  be  successfully 

impeached.(ft) 
Judgment  Accepting,  then,   as  incontrovertible  the    principle  that   a 

diteiveafi^to  ^reign  judgment  in  rem  is  conclusive  in  all  courts  and  against 
adjudication  all  parties,  it  remains  to  consider  to  what  its  conclusiveness  has 
grounds  of  t>®®^  hoiA  to  extend.  As  to  the  facts  directly  adjudicated 
(fecision.  upon  there  can  be  no  doubt ;  but  there  is  often  difficulty  in 
applying  the  principle  to  facts  inferentially  decided,  as  well  as 
to  the  grounds,  expressed  or  implied,  of  the  foreign  decision. 
The  safest  expression  of  the  English  law  on  this  subject  appears 
to  be  that  the  truth  of  every  fact,  which  the  foreign  court  has 
found,  either  as  part  of  its  actual  adjudication  or  as  one  of  the 
stated  grounds  of  that  decision,  must  be  taken  to  be  con- 
clusively established.(c)  Thus,  in  the  Minna  Craig  case,(d)  the 
master  of  a  British  ship  was  induced  by  fraud  to  give  bills  of 
lading  at  Bombay  for  goods  which  in  fact  were  never  shipped 
On  arrival  in  a  German  port,  proceedings  were  there  taken 
against  the  ship  on  behalf  of  honA  fide  indorsees  of  the  bills  of 
lading.  By  order  of  the  German  Court,  the  ship  was  sold,  and 
the  indorsees  of  the  bills  of  lading  were  declared  to  be  entitled 
to  so  much  of  the  proceeds  as  represented  the  value  of  the 
goods  described  in  the  bills  of  lading.  It  was  held,  in  an 
action  brought  against  them  in  England  on  behalf  of  the 
liquidator  of  the  owners,  that  the  judgment  of  the  German 
Court  in  effect  declared  that  a  lien  upon  the  ship,  to  that 
extent,  was  created  by  the  act  of  the  master  in  giving  the  bills 
of  lading,  and  was  conclusive. 

The  judgment  relied  on,  however,  must  clearly  be  a  judgment 
upon  the  point  in  controversy.  Thus  the  judgment  of  a  French 
Court  of  Admiralty,  condemning  a  ship  as  prize,  was  held  not 
to  be  conclusive  as  to  the  question  of  neutrality  in  an  action 
against  the  underwriters,  as  the  judgment  itself  did  not  state 
its  foundation,  and  it  was  shown  that  it  might  have  proceeded 
on  another  ground ;  viz.    the  violation  of  the  French  law  by 

(a)  Aide^  p.  257  ;  Qammell  v.  Sewell^  5  H.  &  N.  728. 

{b)  But  see  ante^  p.  562. 

(c)  Hobhs  y.  Hunni'ng^  17  C.  B.  N.  S.  791,  825  ;  34  L.  J.  C.  P.  117  ;  KimdertleyY, 
CkoMe^  Park  Ins.  490  ;  Baring  r.  Clagett^  3  B.  &  P.  214 ;  BoUon  r.  &Uuht<me, 
5  East,  160  ;  Blad  y.  Bamfieldy  3  Swanst.  60. 

{dl  Minna  Oraig  Steamship  &,  y.  Chartered  Bank  of  India^  66  L.  J.  Q.  B.  162  ; 
following  Ballantyne  y.  Maohinnon  (1896),  2  Q.  B.  455 ;  65  L.  J.  Q.  B.  6i6b 
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throwing  overboard   the  ship's  papers.(a)     It  was  said  in  a    pabtiy. 
subsequent  case  that,  where  no  other  possible  ground  of  con-  ^^<^^^ 
demnation  was  shown  to  the  Court  by  evidence,  the  foreign    Cap.  xi. 
condemnation  was  to  be  taken  as  conclusive  that  the  ship  was    judgmentt. 
enemies'  property  ;(6)  but  the  truer  doctrine  would  seem  to  be       — 
that  the  foreign  Court  will  not  be  taken  as  having  established 
any  fact  which  it  has  not  expressly  found,  and  laid  down  in  the 
judgment  relied  oxL{e)      No  presumption  as  to  the  grounds 
upon  which  it  proceeded  will  therefore  be  made  by  another 
tribunal.     And  even  an  express  finding  on  a  question  of  fact, 
not  necessary  to  the  actual  decree,  will  be  regarded  as  incon- 
-clusive  before  another  tribunal     Thus,  it  not  being  necessary 
to  show  domicil  within  the  jurisdiction,  in  order  to  obtain 
probate,(c?)  a  finding  as  to  domicil  in  a  decree  granting  probate, 
is  inconclusive  on  that  point.(e) 

It  was  said  above  that  a  foreign  judgment  in  rem  can,  like  Judgmentr- 
any  other,  be  impeached  for  fraud  ;(/)  but  it  is  clear  that  the  ""^^^^^^ 
fraud  alleged  must  not  be  something  which  might  have  been  for  fraud. 
raised  as  a  defence  in  the  foreign  Court  upon  the  facts  which 
were    then  before   it.     To  impeach  a    foreign  judgment  on 
Buch  grounds  as  that  would  be  to  allow  a  plea  which  ought  to 
have  been  pleaded  in  the  action  on  which  the  judgment  was 
foimded.($r)     Thus  an  action  will  not  lie  for  a  conspiracy  to 
obtain  a  foreign  judgment  in  rem  against  the  plaintifi^,  unless  it 
appears  at  any  rate  that  the  plaintiff  had  no  notice  of  the  foreign 
action,  or  that  the  questions  upon  which  the  truth  of  his  alle- 
gations of  conspiracy  rest  were  not  raised  or  determined  by  it.{h) 


(iii.)  Foreign  Jtidgments  on  Status, 

How  far  a  foreign  judgment  on  a  question  of  fact  or  law  Judgments  on 
affecting  the  status  of  a  person  is  analogous  to  a  foreign  judg-  p^on^. 
ment  in  rem,  determining  the  ownership  of  a  particular  thing, 
is  doubtful*     It  has  been  seen  that  a  judgment  in  rem  can  only 
-claim  recognition  abroad  when  pronounced  by  a  tribunal  which 
had  jurisdiction  over  the  subject-matter,  the   jurisdiction  in 

{a)  Bernardi  v.  Matteux^  2  Dougl.  575. 

ih)  Salaucci  v.  Woodmast^  Park.  Ins.  362. 
e)  Hobbs  V.  JBenningy  17  C.  B.  N.  S.  791  ;   34  L.  J.  C.  P.  117  ;    Fither  v.  Ogle^ 
I  Camp.  418 ;   DagUim  v.  Hodgsan,  7  Bing.  504 ;    and  see  per  Lord  Eldon  in 
Lothian  v.  ffender^ofL,  3  B.  &  P.  544. 

{d)  Whicker  v.  Huwie,  7  H.  L.  C.  124,  156. 

(e)  Concha  v.  Concha^  11  App.  Cas.  541.  (/)  Ante^  p.  555. 

(^)  Westlake,  §  389 ;   Boioles  y.  Orr^  i  Y.  &  C.  Ex.  464 ;   Innes  v.  MtteMlt 
4  Drew.  102  ;  Cattriqtts  v.  Behrens,  30  L.  J.  Q.  B.  163. 

{h)  Cagtriqve  v.  Behrenf^  30  L.  J.  Q.  B.  163  ;   Bank  of  Avttralasia  v.  Nia^^ 
16Q.  B.  717. 

2o 
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Part  IV.  that  case  being  ascertained  by  the  easily  applied  test  of  local 
Pboobdube,  gi^^^j^tiQJ^^  The  question  whether  a  particular  tribunal  has 
Cap.  XI.  jurisdiction  over  the  status  of  a  particular  person,  depending 
'^dgme^  ^  ^^  does  upon  mixed  considerations  of  nationality,  domicil, 
—  and  transient  presence  within  certain  territorial  limits,  is  a  fiur 
more  complex  one,  and  has  already  been  discussed  when  treat- 
ing of  personal  stattis.  There  is,  however,  one  characteristic 
common  to  foreign  judgments  in  rem  and  on  statvs.  If  the 
latter  are  accepted  at  all,  and  so  far  as  they  are  accepted  by  an 
English  Court  the  action  in  which  they  are  relied  on  need  not 
be  brought  for  the  same  purpose,  and  on  the  same  cause  as 
the  foreign  suit  in  which  they  were  originally  pronounced.(a) 
Nor,  according  to  the  judgment  of  Lord  Cranworth  in  the  case 
cited,  is  it  necessary  that  the  action  should  be  between  the 
parties  in  the  mmt  character ;  inasmuch  as  the  judgment  is  not 
relied  on  as  showing  that  the  demand  is  res  judicata  between 
two  persons,  but  as  the  decision  of  a  Court  of  exclusive  juris- 
diction on  subject-matter  within  that  jurisdiction,  a  decision 
which  another  Court  is  bound  to  receive  without  inquiry  as  to 
its  conformity  or  non-conformity  with  the  laws  of  the  country 
where  it  was  pronounced.(&)  The  same  reasoning  would  seem 
to  show  that  it  need  not  be  a  judgment  between  the  same  parties 
at  all,  a  principle  which,  with  regard  to  judgments  in  revi,  is 
Divorce  and  well  established.(c)  And  if  a  decree  of  divorce  be  considered 
™*^^'  as  a  judgment  on  statuSy  which  is  probably  the  most  correct  way 
of  regarding  it,  there  can  be  no  doubt  that  its  validity,  if 
recognised  at  all,  will  be  recognised  in  suits  other  than  those 
between  the  former  husband  and  wife.  Thus,  the  validity^  of 
a  Scotch  divorce  was  examined  by  the  House  of  Lords  in 
a  suit  brought  by  the  children  of  a  second  marriage  of  the 
mother ;  and,  if  it  had  been  held  that  the  Scotch  Court  had 
had  jurisdiction  to  pronounce  it,  there  can  be  no  doubt  that 
it  would  have  been  accepted  as  conclusive.((2)  Sentences  of 
divorce,  indeed,  are  ofbenest  called  into  question  to  prove  or 
disprove  the  legitimacy  of  certain  persons  descended  from  one 
of  the  divorced  pair.  With  regard  to  the  competency  of  a 
foreign  Court  to  decree  a  divorce,  in  the  several  cases  where 
the  original  marriage  was  or  was  not  celebrated  within  the 
jurisdiction,  and  where  the  parties  were  or  were  not  domiciled 
there  at  the  time  of  the  marriage  and  of  its  dissolution,  it  is 

(a)  Doglioni  v.  Orhpin,  L.  R.  i  H.  L.  301  ;  35  L.  J.  P.  k  M.  129. 
(*)  S.  C.  35  L.  J.  P.  &  M.  135.  (c)  Ante,  p.  574. 

{d)  Shaw  V.  Oauld,  L.  R.  3  H.  L.  55  ;  Shaw  v.  Attorney- General,  U  R.  3  P.  <c 
D.  156. 
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unnecessary  to  repeat  what  has  already  been  said.(a)     But  if   Pabt  iv. 
the  Court  which  decreed  the  divorce  had  jurisdiction  to  make  ^^^^^^^- 
such  a  decree,  according  to  the  estimate  formed  by  English     Cap.  xi. 
law  of  that  jurisdiction,  it  is  certain  that  such  a  foreign  judg-    judgmenu, 
ment  will  receive    full  recognition    here    as  conclusive    and       — 
binding,  whether  in  a  suit  between  the  same  parties  or  between 
strangers  to  the  original  decree.(&)     Judgments  upon  the  status 
of  a  person  are,  in  fact,  regarded  as  closely  akin  to  judgments 
upon  the  status  or  ownership   of  a  thing.     '*  The  rule,"  says 
Erie,  C.J.,  *'  making  the  decision  of  a  Court  which  creates  the 
staiiis  of  a  person  or  thing  conclusive  upon  all  persons  as  to 
the  existence  of  that  status,  has  been  regarded  as  salutary. 
Sentences  of  nullity  of  marriage  in  the  Ecclesiastical  Courts, 
of  forfeiture  in  the  Exchequer,  of  settlement  of  paupers  by  the 
quarter  sessions,  and  of  prize  in  Prize  Courts  are  examples."(c) 
The  word  "creates,"    as  used  by  Erie,  C.J.,  in    the   passage 
quoted,  must  of    course    be  taken  to    include    the  essential 
requisite  of    jurisdiction,  without  which  there  would  be  no 
creation  which  a  foreign  Court  would  recognise,  either  of  status 
in  such  an  action  as  is  there  referred  to,  or  of  a  right  and 
obligation  in  an  action  in  p^sofiam. 


(iv.)  Lis  alibi  pendens. 

w 

Closely  analogous  to  the  subject  of  foreign  judgments  is  the  Plea  of  lu 
plea  of  lis  alibi  pendens,  as  to  which  it  is  only  necessary  to  say  ^^***  i^^ndens, 
that  it  is  a  good  defence  only  where  the  two  Courts  have  con- 
current jurisdiction  under  the  same  sovereign  authority,((2)  in 
which  case,  however,  the  statutory  relation  between  the  Courts, 
or  the  terms  in  which  the  sovereign  authority  is  delep:ated,  will 
m  most  instances  modify  the  general  principle.  The  amalgama- 
tion of  the  various  English  Courts  into  the  EQgh  Court  of 
Justice,  by  the  operation  of  the  Judicature  Acts,  1873  and 
1875,  will  deprive  the  subject  of  much  practical  interest  in 
England  for  the  future.(e)  It  may  be  added  that  the  pen- 
dency of  an  action  in  an  inferior  Court  was  never  pleadable,  in 

(a)  Ante,  p.  1 1 1,  seq, 

(b)  Roach  v.  Oarran^  1  Ves.  157  ;  Keniuedy  v.  Camlis,  2  Swanst  313. 

{c)  Hohh$  V.  H&nning^  17  C.  B.  N.  S.  791,  823  ;  see  Hughes  v.  Cktrnelita^  3  Show. 
232  ;  2  Sm.  L.  C.  773  ;  and  notes  to  DoeY,  Olirer,  ibid.,  777.  As  to  the  recognition 
by  Court  of  Chancery  of  a  judgment  of  the  Ecclesiastical  Court  in  1834  on  the 
validity  of  a  will,  see  Douglas  v.  Cooper^  3  My.  k  E.  378. 

(d)  Ostell  V.  Lepage^  5  De  G.  &  S.  95, 105. 

{e)  See  on  this  subject,  Comyn*s  Dig.  tit  "  Abatement,"  H.  24 ;  Bac.  Abr.  tit. 
"  Abatement,"  M. ;  Mayor  of  London  v.  B,,  3  Eeb.  491 ;  Freem.  401 ;  Gilbert's 
Hist,  of  C.  P.  p.  254. 
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Pabt  IV.    abatement  or  bar,  to  one  in  a  superior.(a)     And  even  where 

*  the  two  Courts  have  concurrent  jurisdiction  under  the  same 

Cap.  XI.     sovereign  authority,  so  that  neither  is,  in  the  strict  sense  of  the 


Judgments,   word,  foreign  to  the  other,  the  plea  of  lis  alibi  pendens  was 
—        never    held   available  where  the   one  suit  was  originally  in 
personam  and  the  other  in  rem,  though  the  subject-matter  of 
the    second  suit  might   have    been   collaterally  attached  or 
effected  by  the  first.     The  two  suits  must,  to  render  the  plea 
a  good  one,  be  in  their  nature  the  same«(i)    The  plea  that 
another  action  is  pending  in  a  strictly  foreign  court  for  the 
same  cause,  when  the  tribunal  before  which  the  plea  is  raised 
has  undoubtedly  jurisdiction  over  the  subject-matter,  is  in  no 
Suit  pending  ^*^®  *^  available  defence.     *'  It  would  be  no  answer,  even  in 
in  foreign       abatement  of  the  writ,  that  an  action  was  pending  here  in  an 
^  inferior  Court,  and  how  in  law  or  reason  can  it  be  that  it  is 

pending  in  a  foreign  Court,  when  the  action  is  in  no  sense 
local  ? "  (c)  The  authorities  referred  to  show  that  the  diclum 
of  Lord  Cottenham  in  Wedderhurn  v.  Wedderbum,  which  has 
been  cited  for  the  opposite  theory,  cannot  be  regarded  as 
law ;  {d)  and  it  may  now  be  taken  as  established  that  no  decree 
or  order  of  a  foreign  tribunal,  and  in,  fortiori  no  proceeding  or 
suit  pending  there,  can  be  pleaded  in  an  English  Court,  except 
a  final  and  conclusive  judgment,  pronounced  by  a  Court  of 
competent  jurisdiction.(e)  It  has  been  held,  however,  that  the 
matter  must  have  been  res  judicata  in.  the  foreign  Court  at  the 
time  when  the  action  was  commenced  in  the  English  one ;  and 
the  fact  that  there  was  at  the  commencement  of  the  English 
suit  a  lis  alibi  pendens  abroad,  on  which  judgment  was  given 
in  time  to  be  pleaded  in  England,  was  not  admitted  as  a 
defence  in  the  latter  suit.(/)  In  such  a  case  it  was  said  that 
the  proper  course  for  the  party  objecting  to  being  harassed  by 
two  suits  to  take  is  to  apply  to  the  English  Court  to  put  the 
other  litigant  to  his  election,  by  compelling  him  to  abandon 
one  or  the  other  of  the  suits.(^)  But  in  a  recent  case  Pear- 
son, J.,  said  that,  however  right  the  decision  in  The  Delta  may 

{a)  5  Co.  62  a ;  2  Lord  Raymond,  1 102 ;  Comyn's  Dig.  tit.  "  Abatement,"  H. 
24,  9. 

{b)  JBarmer  v.  Bell,  7  Moo.  P.  C.  267,  286. 

{c)  Per  Pollock,  C.JB.,  in  Scott  v.  Seymour,  i  H.  &  C.  219,  229  ;  Cox  v.  MUcksll^ 
7  C.  B.  N.  S.  55  ;  Ottell  y.  Lepage,  5  De  G.  A  S.  95,  105  ;  BayUy  v.  EdioartU,  3 
SwanBt.  703  ;  Maule  v.  Murray,  7  T.  B.  470  ;  IHlien  v.  Alrares,  4  Ves.  357. 

{d)  Wedderburn  v.  Wedderbttm,  4  My.  k,  Cr.  585,  596. 

{e)  Ante,  p.  572  ;  Micardo  y.  Oarciat,  14  Sim.  265  ;  S.  C.  Z2  CI.  k  F.  380,  and 
cases  cited  at  p.  389  ;  Frayes  y.  Worms,  10  C.  B.  1m.  S.  149 ;  Plummer  y.  Wood- 
bume,  4  B.  &  C.  625  ;  Smith  y.  Kicolls,  5  N.  C.  208  ;  7  Scott,  147. 

(/)  Tiie  Delta,  The  Erminia  Foseolo,  L.  B.  i  P.  D.  393. 

(g)  The  CaUerina  Cliiazzare,  L.  R.  i  P.  D.  368  ;  The  Mali  Ito,  L.  R.  2  A.  &  E. 
356  ;  The  Delta,  L.  R.  i  P.  D.  393,  404. 
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have  been  under  the  old  practice,  he  was  not  satisfied,  without    Pabt  iv 
a  closer  examination  of  the  rules  of  court,  that  a  defendant  was   *^^^*^* 
not  now  at  liberty  to  set  up  as  res  JttdiccUa  a  decision  of  the    Cap.  xi. 
point  at  issue  by  a  Court  of  competent  jurisdiction  during  the  jndgnynuu, 
process  of  the  action.(a)     Nor  does  there  seem  any  reason  for       — 
the  distinction,  the  right  of  a  defendant  to  plead  a  defence 
arising  since  action  brought   being  now   only  a  question  of 
costs.(&)     But  the  mere  fact  that  an  appeal  is  pending  abroad 
against  the  foreign  judgment  does  not  deprive  the  judgment 
itself  of  the  force  of  res  judicata  in  an  English  Court.(c) 

With  regard  to  the  general  question  of  restraining  proceed- 
ings in  a  foreign  tribunal,  it  is  plain  that  an  English  Court  can 
only  take  this  course  eiFectively  when  the  litigant  to  be  re- 
strained is  either  also  litigating  before  the  English  Court,  or  is 
domiciled  within  English  jurisdiction.  It  has  been  already 
pointed  out  that  in  a  proper  case  proceedings  in  a  foreign 
Court,  even  against  foreign  immovables,  may  be  restrained ;  {d) 
and  where  an  estate  is  being  generally  administered  in 
England,  there  is  no  doubt  that  an  English  creditor  can  be 
restrained  from  proceeding  before  a  foreign  tribunaL(e)  So 
persons  who  have  appeared  as  petitioners,  or  have  proved  as 
creditors,  in  the  winding-up  of  a  company,  will  be  restrained 
from  taking  foreign  proceedings  to  get  hold  of  assets  properly 
divisible  in  the  winding-up.(/)  When  such  creditor,  however, 
is  domiciled  abroad,  and  is  not  also  proceeding,  or  withdraws 
from  his  proceedings,  in  the  English  Court,  an  injunction  would 
be  ineffective,  and  will  not  be  granted.(^)  In  the  last  case  it 
was  said  that  a  foreign  judgment  so  obtained  could  only  be 
treated  in  England  as  prirndfade  evidence  of  the  debt ;  though 
it  does  not  appear  that  this  dictum  was  essential  to  the  judg- 
ment. As  to  the  ordinary  case  of  one  of  the  parties  to  an 
action  in  England  instituting  proceedings  at  the  same  time 
before  a  foreign  tribimal,  it  must  be  shown,  in  order  to  obtain 
the  interference  of  an  English  Court,  that  the  multiplicity  of 
actions  is  vexatious.  And  the  applicant  does  not  satisfy  the 
burden  of  proof  by  merely  showing  that  there  is  a  multiplicity 

(a)  Htnutcn  t.  Sligo^  zg  Ch.  D.  448,  454.  (J.  Order  xxiv.  rr.  i,  2,  3  (Judicature 
Acts).  (bj  Judicature  Acts,  Order  xxiv.  rr.  i,  2,  3. 

{e)  Munro  r.  Pllhington^  31  L.  J.  Q.  B.  8z  ;  Cattrique  v.  Behreiu,  30  L.  J.  Q.  B. 
163. 

{d)  Ejd  parte  Rogen^  In  re  Bav^dead^  16  Ch.  D.  665. 

{e)  (Graham  r.  Maxwell^  i  Macn.  &  G.  71.  Cf,  In  re  Queensland  Mere,  Co,^ 
W.  N.  1888,  p.  62. 

(/)  Belfast  Shipowners  (1894),  I  Ir.  Rep.  321.  Oriental  ^c,  Co,^  L.  R.  8  Ch.  557, 
distinguiBhing  the  case  of  Moor  y.  Anglo-Italian  Bank,  10  Ch.  D.  681,  as  relating 
to  immovables. 

{g)  In  re  Boy»e,  Crofton  v.  Orofton,  15  Ch.  D.  591. 
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CONTINUOUS    SUMMARY. 


Part  L— PERSONS. 

Naiioncdity, 

Nationality,  according  to  the  English  Ck>mmon   Law,   was  p.  i. 
decided  absolutely  and  once   for  all   by   the  place  of  birth. 
Those   who   were   bom  within  the  all^iance  of  the  British 
Crown,  and  those  only,  were  regarded  throughout  their  lives 
as  British  subjects. 

By  the  statutes  previous  to  33  &  34  Vict.  c.  14  (25  pp.  2. 3. 
Edw.  Ill,  St.  2,  7  Anne,  c.  5,  s.  3,  4  Geo.  II.  c.  21,  and  13 
Greo.  III.  c.  21),  the  privileges  of  nationality  were  conferred  on 
the  descendants,  up  to  and  including  the  second  generation, 
of  a  natural-bom  British  subject  who  were  bom  abroad,  the 
transmission  of  this  statutory  nationality  depending  upon  the 
father  alone. 

By  33  &  34  Vict.  c.  14,  the  restrictions  on  the  capacities  pp.  3-19 
of  aliens  were  abolished  so  far  as  the  power  of  inheriting 
or  otherwise  taking  British  land  was  concerned,  and  statutory 
means  were  provided  (superseding  those  which  had  formerly 
existed)  for  the  naturalisation  and  denaturalisation  of  aliens  in 
Great  Britain,  and  of  British  subjects  abroad,  including  the 
acquisition  of  political  rights. 

The  nationality  of  a  married  woman  follows  that  of  her  hus-  pp-  i7>  xS- 
band,  and  the  nationality  of  children  follows  that  of  the  father, 
or  of  the  mother  if  a  widow.     A  married  woman  who  becomes 
a  widow  may  change  her  nationality  under  the  provisions  of 
33  &  34  Vict.  c.  14. 

The  Legislatures  of  British  possessions  and  colonies  may  p.  17. 
confer  a  limited  British  nationality,  valid  within  their  territorial 
limits. 

On  the  cession  or  abandonment  of  territory,  by  conquest  or  pp-  s,  9. 
otherwise,  the  nationality  of  the  inhabitants  is  generally  pro- 
vided for  by  treaty;  but  in  the  absence  of  treaty  provisions. 
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will  probably  depend  upon  the  voluntary  transfer  or  retention 
of  their  domicil. 


Bomicil, 

Domicil  is  that  relation  of  an  individual  to  a  State  or  country 

p-  52-  which  arises  from   residence  within  its  limits  as  a  member  of 

its  commimity.  In  ordinary  language,  that  country  is  said  to 
be  the  country  of  his  domicil,  and  he  is  spoken  of  as  domiciled 
within  it. 

Every  individual  is  regarded  by  the  law  as  domiciled  in 
some  one  country  at  every  period  of  his  life,  and  can  only  be 
domiciled  in  one  country  at  a  time. 

A  domicil  spoken  of  as  the  domicU  of  origin  attaches  to  every 
individual  at  his  birth.  In  the  case  of  posthumous  or  illegiti- 
mate children,  the  domicil  of  origin  is  the  domicil  of  the 
mother  at  the  time  of  the  birth ;  in  all  other  cases  it  is  regarded 

p-  53-  as  derived  from  the  father. 

pp-  53»  54-  The  domicil  of  the   child   continues  through  legal  infancy 

to  be  that  of  the  parent  from  which  it  was  derived,  and 
follows  the  changes  of  the  latter.  An  infant  who  marries 
and  changes  its  home  must,  for  this  purpose,  be  regarded 
as  mi  juris. 

The  domicil  of  an  orphan  becomes  and  follows  that  of  its 
legal  guardian.  It  is,  however,  doubtful  whether  a  guardian  by 
changing  his  own  domicil  can  so  alter  that  of  the  minor 
as  to  affect  the  right  of  succession  to  the  minor's  property,  at 
any  rate  when  there  is  a  fraudulent  or  self-interested  intention 
that  it  shall  so  be  affected. 

p.  54.  The   domicil   of  origin    adheres    until  a    new  domicil    is 

acquired. 

pp-  54-65.  The  domicil  of  origin  is  changed,  in  the  case  of  a  person 

sui  jui'is,  by  a  de  facto  removal  to  a  home  in  a  new  country, 
with  an  animus  no7i  revertendi  and  an  animus  manendi;  or  in 
the  case  of  a  woman,  by  marrying  a  man  whose  domicil  is 
different  from  her  own. 

p.  55-  A  domicil  which  is  not  the  domicil  of  origin,  but  has  been 

acquired,  is  lost  by  actual  abandonment,  animo  nan  revertoidi. 
Until  a  new  domicil  is  acquired,  the  domicil  of  origin  tem- 
porarily reverts. 

pp.  56-65.  When  an  acquired  domicil  has  thus  been  divested,  a  new 

domicil  is  acquired  by  complete  transit  to  a  new  country, 
and  the  establishment  there,  animo  manendi,  of  a  home. 

p.  57.  The  animus    manendi  or   iwn   revertendi   is    a    question    of 
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fact  for  the  Court,  as  to  which  neither  a  declaration  arite  litem 
trwtam,  nor  an  affidavit  pod  litem  mx)tamy  by  the  person  whose 
domicil  is  in  question,  is  conclusive,  though  all  such  statements 
are  evidence  to  be  taken  into  consideration. 

The  animus  manendi  will  in  certain  cases  be  a  presumption  p.  6i. 
of  law  which  will  not  admit  contradiction. 

The  domicil  of  a  married  woman  becomes  and  follows  that  pp.  60, 61. 
of  her  husband,  but  in  the  event  of  his  death,  of  a  divorce, 
or  of  a  judicial  separation,  she  becomes  re-invested  with  the 
power  of  acquiring  a  new  domicil  of  her  own.  The  same  result 
may  probably  be  regarded  as  following  from  certain  exceptional 
circumstances,  such  as  desertion  by  the  husband. 

Domicil,  for  the  purposes  of  succession  to  movable  property,  pp.  65, 67. 
testate  or  intestate,  is  further  regulated  by  24  &  25  Vict, 
c.  121.  By  this  Act  it  is  provided  that,  subject  to  conventions 
to  be  made  with  foreign  States  for  its  reciprocal  appUcation, 
British  subjects  dying  in  a  foreign  country  shall  be  deemed, 
for  all  purposes  of  testate  or  intestate  succession  as  to  movables, 
to  retain  the  domicil  they  possessed  at  the  time  of  going  to 
reside  in  such  foreign  country,  unless  they  have  resided  in  such 
foreign  country  for  a  year  at  least  before  the  death,  and  shall 
have  made  a  formal  written  declaration  of  an  intention  to 
become  domiciled  there.  Similar  provisions  are  made  with 
regard  to  the  subjects  of  foreign  States  dying  in  Great  Britain. 

Domicil  being  a  question  of  fact,  it  is  not  competent  for  pp.  66-68. 
individual  States  to  enact  restrictions  upon,  or  facilities  for,  its 
acquisition ;  and  such  enactments  should  not,  in  the  tribunals 
of  other  States,  obtain  recognition. 


Capacity, 

With  regard  to  acts  and  contracts  done  or  entered  into  in  pp.  71-77- 
the  country  of  the  domicil,  not  relating  to  immovables,  capacity 
is  determined   by  the  lex  domicilii^  and  not    by  the  lex  loci 
solutionis  or  any  other  law. 

With  regard  to  acts  and  contracts  in  a  place  other  than  p* 
the  country  of  the  domicil,  an  English  Court,  at  any  rate  a 
Court  of  first  instance,  will  probably  prefer  the  lex  domicilii  to 
the  lex  loci  in  all  cases.     In  a  purely  mercantile  contract  the 
question  has  not  arisen  in  modem  times. 

Where  there  is  no  act  or  contract  in  any  particular  place  to  pp.  7%,  79. 
invite  the  competition  of  a  lex  lod,  but  the  question  is  one  of 
the  mere  fact  of  capacity,  the  decision  of  the  law  of  the  domicil 
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will  be  accepted  in  preference  to  that  of  the  lex  fori;  eg.,  for 
the  purposes  of  succession. 

pp.  79, 82.  But  even  though  a  personal  incapacity,  as  defined  by  the 

foreign  law  of  the  domicil,  be  recognised  by  English  law,  the 
status,  rights,  and  powers  of  the  persons  appointed  by  that 
foreign  law  to  supplement  that  incapacity  as  guardians,  tutors, 
curators,  or  committees,  cannot  claim  or  expect  as  a  right  a 
similar  recognition.  No  such  rights  or  powers  extend  beyond 
the  jurisdiction  of  the  law  which  created  them. 

pp.  82, 84.  The  creation  of  such  rights  and  powers  by  a  foreign  law  is 

nevertheless  a  fact  to  be  taken  into  consideration  by  an  English 
Court,  which  will  protect  or  even  be  guided  by  those  rights 
and  powers  where  it  may  seem  expedient. 

pp.  81, 82.  The  English  Court  claims  jurisdiction  to  appoint  guardians 

over  all  infants  who  are  British  subjects,  wherever  residing, 
and  whoever  may  have  the  custody  of  the  infants  abroad,  as 
well  as  of  infants  transiently  present  in  England,  whatever 
their  domicil  and  nationality. 

p.  82.  The  English  Court  claims  jurisdiction  in  lunacy  over  all 

persons  present  in  England,  and  in  respect  of  persons  absent 
from  England,  but  having  property  here  in  need  of  protection. 

pp.  82-87.  Where  a  person  has  been  declared  lunatic  by  a  Court  of 

competent  jurisdiction  abroad,  the  Court  in  England  will 
administer  the  property  of  the  lunatic  in  accordance  with  that 
law,  at  any  rate  where  it  is  his  lex  domicilii.  The  title  of  a 
foreign  curator  to  his  property  under  such  circumstances  will  be 
recognised,  subject  to  the  discretion  of  the  Court. 

Legitimacy. 

p.  89.  Legitimacy  for  purposes  of  succession  to  immovable  pro- 

perty, inclucdng  chattels  real,  in  England  is  tested  both  by  the 
English  law  as  the  lex  situs,  and  by  the  lex  domicilii  of  the 
inheritor,  "  Legitimacy  "  (so  by  the  law  of  the  domicil)  alone  is 
not  sufficient ;  "  it  must  be  legitimacy  suh  modo — legitimacy, 
and  being  bom  m  wedlock." 

p.  93*  Legitimacy  for  purposes  of  succession  to  movable  property 

by  devise  is  tested  by  the  law  of  the  domicil  of  the  successor. 

p.  93.  Legitimacy  for  purposes  of  succession  to  movable  property 

ab  intestato  is  similarly  tested  by  the  law  of  the  domicil  of  the 
successor. 

pp.  90,91.  The  law  of  the  domicil  of  the  successor  which  decides  his 

legitimacy  is  the  law  of  his  domicil  of  origin ;  that  is,  in  ordinary 
cases,  his  father's  domicil.     In  cases  of  legitimisation  per  subse- 
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quens  TnatHmwiium,  the  law  of  the  father's  domicil  both  at  the 
time  of  the  birth  and  at  the  time  of  the  subsequent  marriage 
must  admit  of  such  legitimisation. 

Legitimacy  for  the  purpose  of  estimating  legacy  and  sue-  p.  94- 
cession  duty   on  movable  property   is  decided  by  the  same 
rules. 

But  a  foreign  law  which  gives  the  right  of  succession  to  p.  94- 
natural  children,  who  have  been  recognised  in  the  lifetime  of 
the  father,  does  not  confer  upon  them  the  statm  of  legitimacy 
for  purposes  of  succession  by  English  law. 

(By  the  Scotch  law,  legitimacy  for  purposes  of  succession  P-  89- 
generally,  other  than  succession  to  real  estate,  is  referred  to  the 
law  of  the  domicil — i.e.,  the  domicil  of  the  father  at  the  time 
of  the  birth.  In  cases  of  legitimisation  ][>er  subsequens  m<Uri- 
monium,  a  change  in  the  domicil  of  the  father  after  the  birth 
and  before  the  marriage  is  immaterial.  The  law  of  the  domicil 
at  the  time  of  the  birth  decides  once  for  all  whether  the  child's 
bastardy  is  indeUble  or  provisional  only.  Such  legitimisation, 
according  to  the  law  of  domicil,  will  not,  however,  render  a 
child  born  abroad,  of  a  Scotchman  by  domicil  and  nationality, 
a  natural-born  British  subject  entitled,  under  4  Geo.  II.  c.  21, 
to  hold  British  land.) 

Legitimacy  for  purposes  other  than  succession  under  a  will 
or  ab  intestaJto  has  not  hitherto  come  in  question,  but  the  dicta 
point  to  the  acceptance  of  the  law  of  the  domicil  of  the  person 
on  the  point. 

But  legitimacy  by  the  law  of  the  domicil  will  not  in  any  case  pp.  95, 96. 
be  accepted,  either  by  Scotch  or  English  law,  if  its  acceptance 
involves  the   recognition   by    that   law  of   the  validity  of  a 
marriage  which  it  regards  as  incestuous  or  criminal.. 

Marriuge, 

Marriage  is  governed,  as  to  its  esserUicdSy  by  the  law  of  the  pp.  98-103. 
domicil  of  the  parties ;  as  to  its  forms,  by  the  law  of  the  place 
of  celebration. 

The  law  of  the  domicil  of  the  parties  is  the  proper  law  to 
decide  whether  the  marriage  can,  by  the  use  of  any  forms, 
ceremonies,  or  preliminaries,  be  effected. 

The  law  of  the  place  of  celebration  is  the  proper  law  to 
decide  what  forms,  ceremonies,  or  preliminaries  shall  be 
employed. 

If  the  law  of  the  matrimonial  domicil  is  such  that  the 
marriage  cannot  be  effected  by  obeying  its  directions,  but  can 
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be  effected  by  obtaming  a  dispensation  from  its  prohibitions, 
the  marriage  cannot,  in  the  absence  of  such  dispensation,  be 
legalised  by  the  law  of  the  place  of  celebration. 

The  law  of  any  country  may,  and  the  English  Royal  Marriage 
Act  does,  not  only  prohibit  certain  persons  from  contracting 

p.  109.  marriage  in  England  except  on  certain  prescribed  conditions, 

but  refuse  to  recognise  any  marriage  contracted  by  such  per- 
sons elsewhere  when  these  conditions  have  not  been  complied 
with. 

Marriage,  to  be  recognised  by  an  English  Court,  must  be 

p- 105-  that  which  is  recognised  as  marriage  by  Christendom,  and  not  a 

mere  disguise  for  illicit  intercourse  or  criminal  incest. 

• 

Dissolution  of  Marriage. 

Where  a  marriage  has  been  celebrated  in  England,  and  the 

pp.  111-114.  domicil  of  the  parties  is  British,  a  foreign  divorce  purporting  to 
dissolve  it  will  in  no  case  be  recognised. 

When  the  parties  to  such  a  marriage  were  domiciled  abroad 

p.  114.  at  the  time  of  its  celebration,  and  the  law  of  the  same  continuing 

domicil  purports  to  divorce  them,  the  divorce  will  be  recognised 
as  vaUd  by  an  English  Court. 

p.  114.  The  same  principle  would  accord  the  same  recognition  to  a 

foreign  divorce  granted  by  the  law  of  the  domicil,  where  the 
domicil  of  the  parties  had  been  English  at  the  time  of  the 
marriage,  and  had  been  subsequently  changed. 

Where  a  marriage  had  been  celebrated  abroad,  an  English 

pp.  1 16-1 19.  Court  will  assume  jurisdiction  to  dissolve  it  if  it  can  be  shown 
that  the  matrimonial  domicil  is  English  at  the  time  of  the 
application. 

p.  116.  The  English  Courts  will  not  assume  jurisdiction  to  dissolve 

a  marriage  when  the  domicil  is  not  English,  except  in  the  case 
of  a  suit  by  a  wife  deserted  by  or  compelled  to  live  apart 
from  her  husband.  On  how  f ar  .  .  .  the  Court  may  exercise  its 
jurisdiction,  notwithstanding  the  want  of  an  English  domicil, 
if  the  respondent  submit  by  appearance,  and  taking  practical 
steps  in  the  cause,  though  a  former  submission  in  another 
cause  is  not  sufficient. 

p>  123*  But  residence  not  amounting  to  domicil,  though  insufficient 

to  give  jurisdiction  for  divorce,  is  sufficient  for  decrees  for 
judicial  separation,  alimony,  and  {sembh)  restitution  of  conjugal 
rights. 
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Foreign  Corporations,  States,  Sovereigns,  and  Ambassadors. 

(i.)  Foreign  Corporations. — The  axtificial  personalities  or  cor- 
porate bodies  which  are  created   by  the    municipal  laws  of 
foreign  States  are  recognised  in  English  Courts,  when  their  pp-  ^^6, 127. 
character  is  substantially  the  same  as  that  of  a  corporation 
created  by  English  law. 

A  foreign  corporate  body  may  therefore  sue  and  be  sued  in 
England  under  its  corporate  name ;  and  the  provisions  in  the 
Rules  imder  the  Judicature  Acts,  for  service  of  a  writ  of  sum-  pp.  127-129. 
mons  or  notice  thereof  abroad,  apply  to  these  artificial  as  well  as       '29-134- 
to  natural  persons. 

When  a  foreign  corporation  carries  on  business  at  a  branch 
office  in  England,  with  a  clerk  or  officer  in  the  nature  of  a 
head  officer  there,  whose  knowledge  would  be  the  knowledge  p.  131. 
of  the  corporation,  service  of  a  writ  may  be  effected  on  such 
officer.  If  there  is  no  such  officer  in  England,  notice  of  the 
writ  should  be  served  on  the  head  office  of  the  corporation 
abroad. 

The  recognition  accorded  by  English  Courts  to  foreign  cor- 
porations does  not,  except   as  above  stated,  expose  them  to 
the  operation  of  the  English  enactments  regulating  English 
corporations ;  unless,  it  seems,  their  creation  proceeded  from  pp- 132, 136. 
the  laws  of  a  jurisdiction  subordinate  to  the  British  Crown. 

A  foreign  corporation,  though  incapable  of  domicil  in  the 
strict  sense,  may  reside  beyond  the  limits  of  the  State  which 
created  it.  Except  perhaps  for  the  purposes  of  jurisdiction  pp.  137-143- 
and  service  of  process,  a  foreign  corporation  resides  only  m  the 
principal  seat  of  its  business.  Such  residence  is  a  question  of 
fact,  in  which  the  locality  of  its  incorporation  and  registration, 
the  seat  of  its  governing  body,  and  the  place  where  its  profits 
are  made,  realised,  or  remitted,  are  all  elements  to  be  considered. 

Foreign    corporations,  when  litigant   in  an  English   Court,  p.  i45- 
occupy  the  same  position  with  regard  to  the  conduct  of  the 
action  as  natural  persons,  and  may  be  compelled  to  make  dis- 
covery and  answer  interrogatories  by  a  proper  representative. 

(ii.)  Foreign  States  and  Sovereigns. — ^Foreign  States,  or  bodies-  pp.  14S,  149- 
politic  created  by  international  law,  occupy  a  position  analogous 
to  that  of  foreign  corporations.  In  the  case  of  monarchical 
governments,  the  Sovereign  may  be  regarded  as  a  corporation 
sole,  representing  the  State  ;  in  the  case  of  democratic  or 
republican  governments,  the  State  itself,  under  its  international 
name  or  style  as  a  body-politic,  may  be  regarded  as  a  corporation 
aggregate. 
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pp.  149-152.  The  sovereign  power  of  a  State,  in  either  of  these  two  cases, 
may  sue  in  an  English  Court  under  its  s'2«aai-corporate  or 
politic  name  in  respect  of  the  public  property  and  choses  in 
fiction  of  the  nation  which  it  represents.  The  Sovereign,  in 
the  case  of  a  monarchical  government,  may  also  sue  in  respect 
of  his  private  rights  and  property  as  a  private  individual; 
but  the  practice  has  been  hitherto  not  to  give  a  Sovereign 
litigant,  though  successful,  his  costs. 

pp.  153-159.  Neither  a  personal  Sovereign  nor  a  body-politic  (or  State) 
may  be  sued  in  an  English  Court,  unless  the  privilege  of 
sovereignty  has  been  waived,  expressly  or  impliedly,  by  voluntary 
submission  to  the  jurisdiction  or  otherwise. 

pp.  156, 157.  But  when  a  foreign  Sovereign  is  also,  in  another  capacity, 
the  subject  of  another  sovereign  State,  he  may  be  sued  in  the 
Courts  of  that  other  State,  if  not  in  the  Courts  of  all  States 
except  his  own,  in  respect  of  acts  done  by  him  in  that  subject 
and  private  capacity ;  though  the  primd  fade  presumption, 
with  respect  to  all  his  acts,  is  that  they  were  done  by  him  in 
his  character  of  Sovereign. 

No  jurisdiction,  whether  by  proceedings  in  rem  or  otherwise, 
will  be  asserted  in  an  English  Court  over  the  public  property  of 

p.  161.  a  foreign  Sovereign  or  State,  though  such  property  be  within 

the  territorial  limits  of  English  jurisdiction. 

p.  164.  A  foreign  Sovereign  or  State,  when  litigant  in  an  English 

Court,  occupies  the  same  position,  with  respect  to  discovery  and 
the  other  incidents  of  the  suit,  as  a  private  individual. 

pp.  163,  164.       The  sovereignty  and  independence  of  an  alleged  Sovereign 

or  body-politic  are  matters  which  an  English  Court  should  know 

or  ascertain  judicially ;  and  the  evidence  to  prove  these  facts 

need  not,  it  appears,  be  offered  by  the  parties  to  the  action. 

Acts  of  State,  authorised  or  ratifieid  by  a  sovereign  power, 

pp.  165-166.    create  no  civil  rights  or  liabilities. 

(iii.)  Foreign  Ambassadors. — Foreign  ambassadors  or  Ministers, 

i)p.  166-168.  ivith  their  families,  officials,  suites,  servants,  and  attendants,  are, 
by  the  fiction  of  SterritorialUS,  regarded  as  continuously  resident 
in  the  State  of  which  they  are  the  representative&  Foreign 
ambassadors  or  Ministers  are,  by  international  law,  exempt 
from  being  sued  or  impleaded  for  any  cause  whatever  in  the 
Courts  of  Uie  State  to  which  they  are  accredited.  There  is  no 
English  authority  expressly  extending  this  immunity  to  the 
inferior  members  of  the  legation,  or  to  their  families,  suites,  and 
servants ;  but  it  is  so  extended  by  writers  on  international  law. 

pp.  170, 171.  A  foreign  ambassador  or  Minister  does  not  lose  this  immu- 
nity, or  waive  his  privilege,  by  engaging  in  trade ;  though  the 
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statutory  protection  given  to  the  servants  of  ambassadors  or 
Ministers,  and  therefore  by  implication  their  Common  Law 
immunity,  is  forfeited  by  such  a  course  of  action.  The  im-  p.  i68. 
munity  may,  however,  be  waived  by  appearing  and  pleading ; 
and  a  privileged  person,  by  taking  such  a  course,  places  himself 
in  the  position  of  an  ordinary  litigant.  The  extent  of  this 
immunity,  though  not  clearly  defined  by  English  precedents,  is  p.  167. 
by  writers  on  international  law  treated  as  including  all  writs 
and  processes  of  court,  and  all  judicial  restraints  upon  the  time, 
movements,  or  persons  of  those  entitled  to  the  privilege. 

The  rules  of  international  law  on  this  subject,  adopted  by 
the  Common  Law  of  England,  have  been  simplified  by  statute  t>- 169. 
{7  Anne,  c.  12);  which  declares  all  writs  and  processes,  sued 
out  against  the  person  or  goods  of  any  foreign  Minister  or 
ambassador,  or  of  any  domestic  servant  of  such  ambassador  or 
Minister,  to  be  null  and  void.  This  statutory  protection  may 
be  forfeited,  in  the  case  of  the  servant  of  an  ambassador  or 
Minister,  by  engaging  in  trade. 

To  be  entitled  to  this  statutory  protection  as  the  domestic 
servant  of  an  ambassador  or  Minister,  the  claimant  must  be 
actually  and  bond  fide  in  such  service,  and  no  colourable  or 
-collusive  employment  will  do.  The  nature  of  the  employment  pp.  171-172. 
or  service  is  in  each  case  a  question  of  fact ;  and  proof  that  the 
claimant's  name  has  been  registered  as  such  servant  at  the 
office  of  the  Secretary  of  State,  and  thence  transmitted  to  the 
office  of  the  sheriff,  is  insufficient  evidence  of  that  fact. 


2p 
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Part  II.— PROPERTY. 


IMMOVABLE    PROPERTY. 


(l)  Jurisdiction  as  to  Beat  PropeHy  {indtiding  chattels  real) 

situate  Abroad. 

P'  *84-  The  jurisdiction  over  real  or  immovable  property,  abstracted 

from  the  acts  and  contracts  of  the  persons  who  deal  with  it, 
belongs  to  the  forum  situs  alone,  which  will  administer  the  lex 
sitm  in  exercising  it. 

And  this  general  principle  will  prevent  an  action  from  being 
maintained  in  England  for  the  possession  of  or  property  in 
foreign  land,  or  discovery  being  obtained  in  aid  of  such  action 
abroad,  independently  of  any  rule  of  procedure,  such  as  those 
which  formerly  prevailed  with  respect  to  t?e7iw€. 

pp.  185-194.  But  where  a  personal  equity,  resulting  either  from  a  trust  or 
a  contract  over  which  an  English  Court  has  jurisdiction,  and 
not  excluded  by  the  law  of  the  situs,  attaches  to  an  individual 
who  is  before  the  English  Court  or  can  be  brought  before  it, 
the  English  Court  will  indirectly  affect  foreign  land  by  acting 
in  personam — i.e.,  upon  the  conscience  of  its  own  justiciable. 

Thus,  by  the  enforcement  of  such  an  equity,  the  title  to  the 
property  in  or  the  right  to  the  possession  of  foreign  land  may 
be  indirectly  transferred. 
'94-  The  mere  fact  that  a  contract  relates  to  foreign  land,  or  to 

the  rights  that  are  incident  to  its  possession,  will  not  exclude 
the  jurisdiction  of  the  English  Court,  if  the  contract  is  one 
with  which  it  is  otherwise  competent  to  deal;  at  any  rate, 
unless  it  is  shown  that  the  Courts  of  the  situs  have  already  and 
properly  assumed  jurisdiction  over  the  claim. 

pp- 194- 195  Where  such  an  equity  as  that  defined  exists,  the  English 
Court  will  at  its  discretion  restrain  by  injunction  proceedings 
abroad  with  respect  to  the  foreign  land  to  which  it  relates. 

P-  *96.  But  it  seems  that,  where  the  equity  is  absolutely  repugnant 

to  the  lex  situs,  the  English  Court  will  not  enforce  it,  though  it 
would  have  done  so  had  the  equity  in  question  been  merely 
non-existent  by  that  law. 
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There  is  no  jurisdiction  to  entertain  an  action  for  trespass  pp.  197-200. 
to  foreign  land ;  whether  the  remedy  sought  be  damages,  or  an 
injunction,  or  a  declaration  of  title. 

Service  out  of  the  jurisdiction  in  actions  affecting  land  is  p-  200. 
governed  by  Order  xi.  r.  i  (Judicature  Acts). 

(ii.)  Nature  and  Incidoits  of  Real  or  Immovable  Property. 

The  lex  rei  sUce  is  entitled  to  determine  what  is,  and  what  is  p.  202. 
not,  real  or  immovable  property. 

The  lex  rei  sUce  may  accorcUngly  impress  the  character  of 
personality  upon  the  res  sita  for  its  own  purposes  (as  for  the 
payment  of  legacy),  without  abandoning  its  claim  to  regard  the  pp.  202,  204. 
same  res  sita  as  realty  or  immovable  property  for  the  purposes 
of  international  law.  The  lex  rei  sitce,  in  calling  the  res  sita 
personalty,  does  not  thereby  convert  it  into  movable  personalty. 
Movables  and  personalty  are  not  equivalent  terms. 

The  lex  rei  sitoe  will  generally  prevail  as  to  questions  of 
limitation  and  prescription  in  their  application  to  real  or 
immovable  property,  inasmuch  as  these  naturally  arise  only  in 
the  forum  rei  sitce.  There  is  some  authority  for  saying  that  pp.  205-208. 
the  lex  rei  sitce  will  also  prevail  when  such  questions  arise  in  a 
foreign  Court ;  but  among  jurists  there  is  some  conflict  of 
opinion  on  the  point,  the  lex  fori  asserting  its  claim  to  deal 
with  the  matter  as  pertaining  to  the  remedy. 

The  lex  rei  sitce  will  determine  the  liability  of  real  or  im-  pp,;207-2i2. 
movable  property  for  the  debts  of  its  deceased  owner  testate 
or  intestate,  and  the  obligation  of  the  heir  in  respect  of  those 
debts.  But  this  principle  may  be  modified,  (L)  by  the  rule 
that  the  construction  of  a  will  depends  upon  the  law  of  the 
domicil  of  the  deceased ;  (ii.)  by  a  personal  equity  affecting  the 
heir. 

The  lex  rei  sitce  does  not  extend  to  the  proceeds  of  immov- 
ables once  validly  sold  under  a  power  good  by  the  same  law. 

(iii.)   Transfer  of  Immovable  Property  inter  vivos. 

The  lejc  situs  determines  all  questions  relating  to  the  transfer  p-  213. 
of  real  estate. 

Thus  (inter  alia),  it  determines  the  capacity  of  the  parties  to 
the  transfer. 

[There  is,  however,  little  direct  authority  on  this  point,  and 
jurists  show  a  tendency  to  decide  capacity  on  this,  as  on  all 
other  matters,  by  the  lex  domicilii.] 
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pp.  214,  215.  The  formalities  of  the  transfer,  and  the  restrictions  on  the 
freedom  of  alienation,  are  similarly  decided  by  the  same  law. 

(iv.)  Succession  to  Immovable  Property  hy  Will. 

p-  2^^'  The  lex  situs  decides  the  capacity  of  the  testator  to  devise 

immovable  estate  (see,  however,  the  quahfication  of  the  rule 
just  stated  as  to  the  capacity  to  transfer  inter  vivos),  the 
formalities  of  the  testamentary  instrument,  and  its  operation 
upon  the  land  which  it  aiFects  to  devise. 

\u  217.  But  where  a  testator  intends  and  attempts  to  devise  im- 

movable estate  by  a  will  not  effectual  to  do  so  by  the  lex  situs, 
the  heir  of  the  immovable  estate  will  not  be  permitted  to  take 
a  bequest  of  movable  personal  estate  under  the  will,  and  to 
defeat  the  same  will  as  to  the  land.  In  such  a  case,  he  will 
be  put  to  his  election  whether  he  will  accept  the  will  for  all 
purposes  or  for  none. 

pp.  208,  217.  The  liability  of  his  foreign  immovable  estate  to  the  personal 
debts  of  the  testator  depends  upon  the  lex  situs  alone,  where 
no  intention  on  the  part  of  the  testator  to  interfere  with  that 
law  appears ;  and  the  law  of  his  domicil  cannot  impose  any 
burden  upon  such  foreign  immovable  estate  from  which  by  its 
own  law  it  is  exempt. 

p.  217.  The  intention  of  the  testator  to  devise  or  burden  foreign 

land  by  a  will  insufficient  by  the  lex  situs  to  do  so,  must,  in 
order  to  impose  a  personal  equity  on  the  heir,  be  imequivocally 
expressed.  General  words,  which  might  be  satisfied  by  a 
different  interpretation,  will  not  be  construed  as  evidence  of 
such  an  intention. 

p.  219.  The  construction  of  wills,  even  when  foreign  land  may  be 

indirectly  affected  by  it,  is  for  the  law  of  the  testator's  domicil 
alone. 

i>p.  219  220.  It  is  uncertain  whether  the  legitimacy  of  a  devisee  of  land 
is  to  be  decided  by  the  lex  situs,  or  by  the  law  of  his  domicil 
(as  in  the  case  of  movables).  The  lex  domicilii  appears  prefer- 
able on  theoretical  grounds. 

AliefuUion  of  Immovable  Property  hy  Act  of  Law. 

(v.)  Succession   on   Intestacy. — ^The   lex  situs  determines  the 
p.  8>  heir ;  and  the  English  law,  speaking  as  the  lex  situs,  requires 

p.  222.  that  he  should  be  legitimate  not  only  according  to  its  own 

rules,  but  by  the  law  of  his  domicil  also. 
p-  223.  The  burdens,  liabilities,  and  claims  of  immovable  property 
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in  the  hands  of  the  heir,  in  the  absence  of  any  equity  arising 
from  trust  or  contract,  depend  upon  the  lex  situs. 

But  the  conditions  under  which  the  heir  of  foreign  land  pp.  224-226. 
may  share  in  the  (movable)  personalty  of  the  intestate,  depend 
upon  the  law  of  the  intestate  s  domicil,  and  not  upon  the  lex 
situs  of  the  foreign  land. 

These  rules,  in  cases  of  intestacy,  are  invariable,  because  there  p.  226. 
can  be  no  demonstration  of  the  intention  of  the  owner  that 
the  foreign  land  should  either  bear  or  be  exonerated  from  any 
particular  debts,  as  there  may  be  when  a  testamentary  disposi- 
tion has  been  made. 

(vi.)  Transfer  011  Bankruptcy, — Under  an  English  bank-  pp.  227-229. 
ruptcy,  the  English  bankruptcy  law  regards  as  passing  to  the 
trustee  all  the  movable  and  immovable  property  of  the  bank- 
rupt, wherever  situate.  And  though  the  English  bankruptcy 
law  cannot  pass  the  title  (unless  in  a  case  where  the  lex  sitiis 
gave  it  that  effect),  yet  the  Bankruptcy  Act,  1883,  appears  to 
impose  a  personal  duty  on  the  bankrupt  to  execute  a  proper 
conveyance  of  foreign  land  to  his  trustee,  which  duty  the 
English  Court  has  power  to  enforce. 

In  the  case  of  a  foreign  bankruptcy,  the  English  Courts  will  pp-  229-230. 
not  regard  the  title  to  English  land  as  passing  to  the  trustee. 
The  proper  course  is  to  apply  to  the  foreign  Court  where  the 
bankruptcy  is  pending,  to  direct  the  bankrupt  to  execute  a  con- 
veyance according  to  English  law. 

(vii.)  Transfer  on   Marriage. — The   rights   of  husband    and  P«  230- 
wife  in  and  to  the  English  immovables  of  either  are  decided  by 
English  law,  as  the  lex  sittis.     Semhle,  the  lex  sUus  has  an  equal 
claim  to  prevail   when  the    situation    of    the  immovables  is 
foreign,  whatever  the  matrimonial  domicil 


MOVABLE    PERSONAL    PROPERTV. 

(i.)  Jin^isdictimi  as  to  Personal  Property. 

Personal  property,  according  to  the  English  law,  is  not  coin-  p.  23S. 
cident  with  the  class  of  movables  contemplated  by  the  law  of 
nations,  but  includes  certain  immovables  as  well.     The  terms 
are  consequently  not  equivalent. 

The  maxim  "  mohUia  sequuntur  personam  "  applies  to  mov-  p-  239. 
ables  only ;  i.c.,  to  such  personal  property  as  falls  under  that 
class. 

Such  personal  property  as  is  immovable  comes  under  the 
rales  which  relate  to  the  jurisdiction  over  immovables  generally. 


598  CONTINUOUS  SUMMARY, 

p.  241.  The  local  law  has  jurisdiction  over  movables,  in  the  sense 

that  it  controls  their  possession,  by  whatever  law  the  right  to 
possession  is  determined. 

p.  241.  Movables  follow  the  person  of  their  owner,  and  accordingly 

the  law  of  his  domicil  governs  all  transmissions  and  distribu- 
tions of  movables  which  arise  from  an  alteration  of  his  personal 
stattis. 

P'M^'  But  the   eflfect  and  validity    of  a  voluntary  alienation  of 

movables  inter  vivos  is  decided  by  the  law  of  the  place  where 
the  movables  in  fact  are. 

pp.  241-244.  English  procedure  does  not  allow  service  abroad  of  a  writ 
merely  on  the  ground  that  the  subject-matter  of  the  action  is 
movable  property  within  the  jurisdiction.  Except  in  Admiralty 
causes,  the  procedure  in  English  Courts  is  in  personam,  not 
i7i  rem. 

p.  243.  But  jurisdiction  over    movables  within   the  jurisdiction  is 

asserted  in  interpleader  proceedings  and  other  case& 

(ii.)  Alienation  of  Movable  Personal  Propci'ty  by  Trayisfer 

inter  vivos, 

pp.  251-260.  When  alienation  of  movable  personal  property  is  effected  by 
transfer  inter  vivos,  the  law  regards  not  so  much  the  person  and 
domicil  of  the  owner,  as  the  act  or  transfer  by  which  the 
transfer  is  effected,  and  the  situation,  in  fact,  of  the  property 
transferred. 

p-252.  If  the  property  transferred,  and  the  parties  to  the  transfer, 

are  all  within  the  same  jurisdiction,  the  transfer,  according  to 
the  law  of  that  jurisdiction,  will  confer  a  good  title  valid  every- 
where, imder  the  dominion  of  whatever  law  the  property  after- 
wards passes. 

pp.  259,  260.  When  the  parties  to  the  transfer  are  in  one  jurisdiction,  and 
the  property  dealt  with  is  in  another,  the  authorities  are 
ambiguous ;  but  sernble,  such  a  title  will  not  be  conferred  if 
the  property,  at  the  moment  of  the  transfer,  be  within  another 
.  jurisdiction,  by  the  law  of  which  the  attempted  transfer  is 
invalid  or  imperfect. 

p.  261.  And  sevnble  further,  if  the  transfer  be  valid,  according  to  the 

law  of  the  place  where  the  property  is  in  fact  situate,  the  title 
conferred  by  it  should  be  recognised  as  good  everywhere, 
though  imperfect  by  the  law  of  the  former  owner's  domicil, 
and  though  the  property  be  afterwards  brought  within  the 
dominion  of  that  law. 

p.  257.  The  creation  of  a  lien  upon  movable  personal  property  is 
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similarly  referred  to  the  law  of  the  place  where  the  property 
was  in  fact  situate  at  the  time  when  the  lien  was  created 
(semble). 

Assignments  of  choses  in  action  are  governed  by  the  lex  fori  as  pp-  261-264. 
to  remedy  and  procedure  only.  In  cases  of  contract,  the 
assignability  and  mode  of  .assignment  of  the  resulting  chose  in 
action  seem  to  depend  upon  the  original  lex  contractus.  The 
question  of  notice  to  the  debtor  should  be  referred  to  the  same 
law. 

(iii.)  Succession  to  Movable  Personal  Property. 

(a)  Disposition  of  Movable  Personal  Property  hy   Will. 

The  law  of  the  testator's  domicil  at  the  time  of  his  death  p.  266. 
has  supreme   authority   in    all    matters   connected   with  the 
capacity  of  the  testator,  the  formalities,  execution,  interpreta- 
tion, construction,  and  effect   of  a  will  of  movable  personal 
property. 

But  the  Court  of  the  domicil  of  the  testator  has  not  supreme  p.  266. 
jurisdiction ;  so  that  where  probate  or  administration  is  applied 
for  in  England,  the  English  Court  will  make  a  general  decree 
as  to  all  the  assets,  wherever  situate,  on  the  principle  that  the 
executors  or  administrators  are  personally  subject  to  its  juris- 
diction, and  should  be  controlled  by  it. 

And  when  the  right  of  succession  is  once  ascertained,  the  p*  267. 
rights  resulting  therefrom  follow  the  person  of  the  living  suc- 
cessor, not  of  the  dead  testator. 

The  legitimacy  and  status  of  the  successor  similarly  depend 
upon  the  law  of  his  domicil,  not  upon  the  law  of  the  domicil 
of  the  testator  (pp.  262,  263). 

But,  under  Lord  Kingsdown's  Act  (24  &  25  Vict.  c.  114),  p.  267. 
the  wills  of  British  subjects,  whatever  the  domicil  at  the  time 
of  the  death  or  of  making,  if  made  out  of  the  United  Kingdom, 
are  also  valid  if  the  forms  required  either  by  the  law  of  the 
place  of  making,  the  law  of  the  domicil  at  the  time  of  making, 
or  the  law  of  the  domicil  of  origin  have  been  complied  with ; 
and  if  made  within  the  United  Kingdom,  are  also  valid  if  the 
forms  required  by  the  law  of  the  place  of  making  at  the  time 
of  the  making  have  been  complied  with.  And  by  the  same 
statute,  no  will,  at  least  of  a  British  subject,  is  revoked  or  becomes 
invalid  by  a  change  of  domicil  between  the  times  of  making 
and  of  the  death. 

A  simple  power  of  appointment  by  will  to  movable  person- 
alty is  validly  exercised  by  a  will  made  in  conformity  with  the 
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lex  domicilii  of  the  donee.  But  if  the  instrument  creating  the 
power  requires  specified  formalities  for  its  execution,  compli- 

p.  a6i.  once  with  these  formalities  is  necessary ;  and  is  also  sufficient, 

although  the  lex  domicilii  requires  more  or  other  formalities. 

p.  280.  To  entitle  a   will  or  other  testamentary  paper  to  English 

probate,  it  must  dispose  of  some  personal  property  situate  in 
England,  or  else  be  incorporated  by  express  or  implied  refer- 
ence to  another  will  or  testamentary  paper  entitled  to  probate 
on  its  own  account. 

pp.  273, 281,  Ijj  granting  probate  of  the  will  of  a  testator  not  domiciled 
in  England,  the  English  Court  will,  as  a  rule,  follow  the  grant  of 
the  Court  of  the  domicil,  and  grant  probate  or  administration 
with  the  will  annexed  to  the  person  who  has  been  duly  clothed 
by  the  Court  of  the  domicil  with  the  power  and  duty  of  admin- 
istering the  estate. 

(b)  Succession  to  MovoMe  Personal  Property  by  Operation 

of  Laic. 

p*  2S2.  The  law  of  the  domicil  of  an  intestate  at  the  time  of  his 

death  has  supreme  authority  in  all  matters  connected  with  the 
succession  to,  and  distribution  of,  his  personal  estate. 

pp.  282,  28J.  But  the  Court  of  the  domicil  of  the  intestate  has  not  supreme 
jurisdiction  ;  so  that,  when  administration  is  applied  for  in 
England,  the  English  Court  will  make  a  general  decree  as  to 
all  the  assets,  wherever  situate,  on  the  principle  that  the 
administrators  are  personally  subject  to  its  jurisdiction. 

p.  280.  When  the  right  of  succession  is  once  entertained,  the  rights 

resulting  therefrom  follow  the  person  of  the  living  successor, 
not  of  the  dead  testator. 

pp.  283-284.  The  legitimacy  and  status  of  the  successor  similarly  depend 
upon  the  law  of  his  domicil,  not  upon  the  law  of  the  domicil 
of  the  intestate. 


(c)  Right  and  Title  of  the  Personal  Representative, 

P-  285.  A  grant  of  probate  or  letters  of  administration  has  no  extra- 

territorial operation ;  and  the  personal  representative  under  it 
acquires  only  a  title  to  the  personal  chattels  of  the  deceased 
within  the  jurisdiction  of  the  Court  which  made  the  grant. 

pp.  285,  287.  To  take  possession  of  personalty  in  England,  or  sue  for  debts 
in  an  English  Court,  a  personal  representative  must  therefore 
prove  the  will  or  take  out  letters  of  administration  here  as  well 
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as  in  the  country  of  the  domicil  of  the  deceased.  But  this 
rule  does  not  operate  to  prevent  a  personal  representative 
clothed  with  authority  by  the  English  Court  from  suing  in 
England  in  respect  of  movables  actually  situate  abroad. 

In  granting  probate  or  letters  of  administration,  the  English  p-  286. 
Court  will  generally  follow  the  grant  (if  any)  made  by  the 
competent  Court  of  the  domicil;  but  it  appears  doubtful  if 
the  mere  fact  that  a  person  has  obtained  a  grant  as  executor 
in  the  foreign  Coiurt  will  entitle  him  as  of  right  to  recognition  p.  287. 
of  that  character  here.  If  the  English  Court  does  not  con- 
sider him  entitled  as  executor,  it  will,  it  seems,  grant  him 
letters  of  administration  cum  testainento  anncjco. 

The  personal  representative,  when  once  clothed  with  authority  p.  289. 
by  the  English  Court,  is  bound  to  administer  the  personal  assets 
of  the  deceased  in  England. 

The  title  of  a  personal  representative  to  the  personal  assets  p- 290. 
within  the  jurisdiction  of  the  Court  from  which  he  derives 
his  authority  is  not  divested  by  the  removal  of  the  assets  to 
another  jurisdiction,  unless  they  are  removed  under  such  cir- 
cumstances as  to  remain  still  unappropriated  assets  belonging 
to  the  general  estate. 

The   efifect   of  Scotch   and   Irish   probates   in   England   is  P- 291. 
regulated  by  the  statutory  provisio^s  of  21  &  22  Vict.  c.  56, 
s.  12,  and  20  &  21  Vict.  c.  95,  respectively.     A  foreign  per- 
sonal representative,  who  has  not  obtained  authority  from  an 
EngUsh  Court,  nor  received  English  assets,  cannot  be  sued  in  p-  292. 
his  representative  character  in  England. 

(d)  Probate  and  Administration  Ditty, 

When  probate,  or  administration  is  granted  by  an  English  p.  294. 
Court,  probate  or  administration  duty  is  payable  to  the 
English  Government  on  the  value  of  the  assets  locally  situate 
m  England  at  the  time  of  the  death  of  the  deceased,  without 
reference  to  the  law  of  his  domicil  or  the  value  of  the  assets 
situate  there. 

The  local   situation  of    transferable   securities,  which  pass  p.  294. 
from  hand  to  hand,  is  that  in  which  they  are  actually  found. 

The  local  situation  of  stocks  and  shares,  transferable  only  in 
one  place,  is  the  place  where  they  are  so  transferable. 

If  the  law  of  the  country  where  assets  are  locally  situate  p.  297 
requires  double  administration  to  be  taken  out  in  order  to 
reduce  them    into  possession,  double  duty  is  payable  to   the 
local  Government.    The  law  of   the  domicil  of  any  or  all  of 
the  parties  is  in  such  a  case  immaterial. 
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(e)  Succession  and  Legacy  DvJty. 

P-  298.  Succession  and  legacy  duty  is  payable  to  the  English  Grovem- 

ment  in  respect  of  the  personal  estate  of  every  testator  who 
dies  domiciled  in  England ;  and  is  assessed  not  only  on  his 
personal  estate  in  England,  but  upon  all  his  personal  movable 
estate,  ^vhcrcver  situate  in  fact. 

p.  299.  'pi^Q  duty  does  not  attach  upon  annuities  or  legacies  charged 

on  foreign  land,  nor  upon  chattels  real  abroad. 

p*  3^*  Succession  duty  is   payable   upon  chattels  real  situate  in 

England,  though  the  domicil  of  the  testator  be  foreign.  The 
personal  character  of  such  estate,  and  its  liability  to  English 
succession  duty,  is  determined  by  the  English  law  as  the  lex. 
situs,  claiming  in  that  right  to  govern  immovables. 

p.  300.  Succession  duty  is  payable  on  personal  estate  appointed  by 

the  will  of  a  testator  domiciled  abroad,  under  a  power  of 
appointment  created  by  an  English  will  or  settlement.  [And 
see  the  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  4.] 
So  also,  on  successions  to  a  settled  fund  vested  in  English 
trustees,  consisting  of  English  stocks  and  shares,  though  the 
instrument  creating  the  settlement  was  the  will  of  a  testator 
domiciled  abroad.  But  not,  it  seems,  by  the  trustees  who  take 
immediately  imder  such  a  will. 

p.  306.  So,  where  the  instrument  creating  the  trusts  of  the  settle- 

ment is  a  deed  inter  vivos.  So,  it  seems  in  such  a  case 
to  be  sufficient  that  the  funds  should  be  vested  in  English 

p.  307.  trustees,  though   they  have  not    actually  been  brought  into 

England. 

p.  30S.  When  succession  duty  is  calculated  according  to  the  degree 

of  relationship  between  the  successor  and  the  person  from 
whom  the  succession  is  derived  upon  his  death,  the  legiti- 
macy of  the  successor  is  referred  to  the  law  of  his  domicil, 
not  the  domicil  of  the  person  from  whom  he  derives 
succession. 

(f)  Distribution  of  Movable  Personal  Estate  by  Executors  and 

Administrators, 

p.  312.  xhe  distribution  of  movable  personal  estate  in  the  hands  oi 

executors  or  administrators  is  regulated  generally  by  the  law 
of  the  domicil  of  the  deceased. 

P*  312-  But  when  the  deceased  was  domiciled  abroad,  and  ancillary 

administration  is  taken  out  here,  it  is  doubtful  whether  the 
priorities  of  creditors  will  not  be  regulated  by  the  English  law, 
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as    that    from    which    the    local    administrator    derives    his 
authority.     The  English  law  will  clearly  prevail,  as  the  lex 
fari,  whenever  a  matter  of  procedure  is  involved.     And  by  the 
English  law,  foreign  creditors  in  the  same  class  are  entitled  to  p.  313. 
dividends  pari  passu  with  English  creditors. 

(iv.)  Assignment  of  Movable  Personal  Estate  on  Baiikruptcy  or 

Insolvency, 

To  found  the  jurisdiction  of  the  Bankruptcy  Court,  it  is  not  p.  321. 
necessary  that  the  alleged  bankrupt  should  be  domiciled  in 
England.  It  is  sufficient  if  the  debt  in  respect  of  which  bank- 
ruptcy proceedings  are  taken  was  contracted,  and  the  act  of 
bankruptcy  took  place,  in  England,  the  debtor  himself  being 
commorant  or  even  transiently  present  there.  And  it  seems  p.  322. 
to  be  enough  that  the  last  two  conditions  should  be  complied 
with,  though  the  debt  was  contracted  abroad.  But  there 
must  have  been  an  act  of  bankruptcy  in  England,  which  is  a 
personal  act  or  default,  and  cannot  be  committed  through  an 
agent. 

Assignment  under  an  English  bankruptcy  includes  all  mov- 
able personal  estate  of  the  bankrupt,  wherever  situate,  and 
whatever  his  domiciL 

The  title  of  the  trustee  is  therefore  complete  in  all  movable  pp.  322-324. 
chattels  of  the  bankrupt  abroad,  including  choses  in  actian. 
But  if  a  foreign  creditor  of  the  bankrupt  has  obtained  posses- 
sion of  any  such  movables  by  a  competent  judgment  of  a  local 
Court,  the  title  of  the  trustee  will  not  prevail  against  him  even 
in  England ;  though  there  is  some  authority  for  contending 
that  if  a  domiciled  Englishman  has  used  like  diligence,  an 
English  Court  will  not  allow  him  to  hold  the  proceeds  as 
against  the  trustee.  Nothing  less,  however,  than  a  judgment  of 
a  competent  foreign  Court  will  in  any  case  defeat  the  trustee's 
title.  But  a  creditor  who  has  received  a  dividend  under  a  p.  324. 
foreign  bankruptcy  will  not  be  allowed  to  prove  against  the 
estate  of  the  same  debtor  in  England  without  bringing  in  what 
he  has  received. 

Assignment  under  a  foreign  bankruptcy  to  foreign  assignees  pp-  326,  327- 
extends  to  all  the  movable  personal  estate  of  the  bankrupt  in 
England,  including  choses  in  action.  It  is  not,  however,  clear  that, 
if  the  bankrupt's  domicil  be  English  the  title  of  his  foreign 
assignees  will  previul  against  that  of  his  personal  representative 
on  his  death. 

The  right  of  the  foreign  assignees  to  sue  in  England  for  a  p.  327- 
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debt  due  to  the  bankrupt  will  be  the  same  as  that  which  would 
be  conferred  by  an  ordinary  English  assignment  of  the  debt, 
p.  329-  Priorities  of  creditors  and  all  other  questions  of  proof  and 

distribution  under  a  bankruptcy  will  be  governed  by  the  lej:  fori, 
which  will  deal  with  creditors  who  have  submitted  to  the 
jurisdiction  by  coming  before  the  Court  without  regard  to  their 
domicil. 

(v.)  Assigiwunt  of  Persoiuxl  Property  on  Marriage, 

p  335  Where  no  marriage  contract  or  settlement  is  entered  into, 

the  rights  of  the  parties  in  and  to  each  other  s  goods  are  abso* 
lutely  regulated  by  the  law  of  the  domicil  of  the  husband  at 
the  time  the  marriage  takes  place. 

pp- 335-337  When  there  is  such  a  marriage  contract  or  settlement,  the 
law  of  the  domicil  is  prirnd  facie  that  which  regulates  its  validity 
and  interpretation ;  but  if  the  place  where  the  contract  is  exe- 
cuted is  not  that  of  the  matrimonial  domicil,  the  governing  law 
appears  to  be  that  of  the  place  which  must  be  taken  to  have 
been  in  the  contemplation  of  the  parties,  either  as  their  intended 
future  residence,  or  as  the  locus  of  the  subject-matter  of  the 
settlement. 

p.  335  Even  where  there  is  no  dispute  as  to  the  proper  governing 

law,  in  consequence  of  the  marriage  having  been  celebrated,  and 
the  contract  entered  into,  in  the  coimtry  of  the  domicil,  yet  the 
rights  created  by  it  will  not  prevail  against  a  subsequent 
bankruptcy  of  the  husband  in  a  competent  foreign  Court,  inas- 
much as  the  distribution  of  assets  in  a  concursus  of  creditors  is 
governed  by  the  lex  fori  alone. 

p.  337.  Rights  of  property  once  given  to  the  wife,,  either  by  express 

or  implied  contract  on  the  marriage,  will  not  be  taken  away  or 
affected  by  a  subsequent  change  of  the  matrimonial  domicil.. 
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Part  III.— ACTS. 

Jurisdiction  as  to  Contracts. 

The  jurisdiction  of  English  Courts  to  deal  with  contracts  in  p.  342. 
which  a  foreign  element  existed  was  originally  based  on  rules 
of  practice  alone ;  and  the  distinctions  made  by  Roman  law 
between  the  forum  actoris,  the  forum  rei,  and  the  forum  rei  sitce, 
rei  gest(By  or  rei  solvendcv  were  ignored.  The  test  of  venue,  pro- 
vided that  perisonal  service  could  be  effected  on  the  defendant 
within  the  realm,  was  the  only  one  applied  in  the  Common 
Law  Courts ;  whilst  the  Court  of  Chancery,  which  was  unre- 
stricted by  the  rules  of  venue,  had  a  discretionary  power  of  p-  344- 
ordering  service  without  the  realm  in  any  suit.  Actions  for  the 
possession  of  foreign  immovables  were  excluded  from  all  Courts ; 
from  the  Common  Law  Courts  by  the  rules  of  ve7iue,  and  from 
the  Court  of  Chancery  on  principle. 

The  Common  Law  Procedure  Act,  1852,  gave  a  similar  power  p.  344- 
of  ordering  foreign  service  to  the  Common  Law  Courts,  where 
the  cause  of  action  arose  within  the  jurisdiction,  or  in  respect 
of  a  breach  of  a  contract  made  within  the  jurisdiction — a 
provision  which  was,  after  a  judicial  conflict,  construed  to 
include  the  case  of  a  contract  made  abroad,  but  broken  tvithin 
the  realm. 

The  provisions  of  the  Judicature  Acts,  1873  and  1875,  give  p.  345. 
a  similar  discretionary  power  of  ordering  foreign  service — (a) 
where  the  whole  subject-matter  of  the  action  is  land  situate 
within  the  jurisdiction ;  (b)  where  any  contract  affecting  land 
situate  within  the  jurisdiction  is  sought  to  be  construed,  recti- 
fied, set  aside,  or  enforced ;  (c)  where  any  relief  is  sought  against 
any  person  domiciled  or  ordinarily  resident  within  the  juris- 
diction ;  (d)  where  the  action  is  founded  on  any  breach  within 
the  jurisdiction  of  any  contract  wherever  made  (with  an  ex- 
ception in  favour  of  persons  domiciled  or  resident  in  Scotland 
or  Ireland).  The  restrictions  arising  from  the  rules  of  ventie 
are  abolished  altogether. 

A  foreign  tribunal  is  regarded  by  the  English  tribunals  as  p.  350. 
having  jurisdiction  to  entertain  an  action  based  on  contract 
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against  any  person  who  is  domiciled  (perhaps  only  resident)  and 
present  within  its  territorial  limits. 

Notwithstanding   the    abolition    of   venn^,  actions    for    the 
possession  of  or  property  in  foreign  immovables  will  not,  it 
would  seem,  be  now  entertained,  any  more   than  they  could 
p.  353-  have  been  in  the  Court  of  Chancery  under  the  old  practice. 

The  mere  fact,  however,  that  a  contract  relates  to  foreign  im- 
movables will  not  restrain  an  English  Court  from  dealing  with 
it ;  and  the  Court  of  Chancery  will  of  course  indirectly  affect 
foreign  immovables  by  acting  in  personam,  as  heretofore. 

Capacity  to  Contract. 

p-  359-  The   capacity   to   enter   into  the  contract  of  marriage  is 

governed  by  the  lex  domicilii. 

p.  369  The  capacity   to   enter  into  a  matrimonial  contract  as  to 

movable  property  is  governed  by  the  same  law. 

p-  359i  «^S'  The  language  of  the  cases  establishing  the  two  former  pro- 

positions is  large  enough  to  include  cases  of  capacity  to  enter 
into  a  mercantile  contract :  but  the  older  authorities  are  in 
favour  of  the  lex  lod,  and  the  question  has  not  arisen  in 
recent  years. 

p.  361.  In  the   contract  of  marriage,  the  question,  strictly  speak- 

ing, is  generally,  not  one  of  the  capacity  or  incapacity  of  the 
parties,  but  of  the  legality  or  illegality  of  the  marriage. 

pp-  364-367.  The  law  of  the  matrimonial  domicil  is  the  proper  law  to 
decide  whether  the  marriage  can,  by  the  use  of  any  forms, 
ceremonies,  or  preUminaries,  be  effected. 

The  law  of  the  place  of  celebration  is  the  proper  law  to 
decide  what  forms,  ceremonies,  or  preliminaries  shall  be 
employed. 

If  the  law  of  the  matrimonial  domicil  is  such  that  the  mar* 
riage  cannot  be  effected  by  obeying  its  directions,  but  can  be 
effected  by  obtaining  a  dispensation  from  its  prohibitions,  the 
marriage  cannot,  in  the  absence  of  such  dispensation,  be  legalised 
by  the  law  of  the  place  of  celebration. 

p.  369.  The  law  of  any  country  may,  and  the  English  Boyal  Mar* 

riage  Act  does,  not  only  prohibit  certain  persons  from  contract- 
ing marriage  in  England  except  on  prescribed  conditions,  but 
refuse  to  recognise  any  marriage  contracted  by  such  persons 
elsewhere  when  those  conditions  have  not  been  complied  with. 
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Formalities  of  Contract, 

The  forms  and  ceremonies  which  the  law  of  the  place  of  p.  371* 
celebration  requires  for   the  constitution   of  a   contract  are 
necessary  and  sufficient  for  that  purpose. 

But  where  the  lex  fori  demands  that  a  contract  shall  be  p.  373- 
evidenced  in  a  particular  manner,  these  rules  of  evidence  must 
be  complied  with,  though  their  indirect  effect  is  to  impose  a 
formality  of  celebration  not  required  by  the  lex  loci  celebrcUionis 
or  solutionis,  or  to  refuse  as  insufficient  formalities  by  which 
the  lex  lod  was  satisfied. 

Conversely,  the  lex  fori  may  admit  evidence  which  the  lex  p.  374. 
loci  would  have  rejected  ;  but  the  contract,  though  proved  as  a 
fact,  will  in  such  cases  be  held  void  if  that  evidence  shows  that 
the  formalities  prescribed  by  the  lex  loci  for  the  validity  of  the 
contract,  as  distinguished  from  the  manner  of  proving  it,  were 
not  fulfilled. 

The  general  rule,  that  formalities  are  governed  by  the  lex  p.  376. 
loci  {locus  regit  actum)  does  not,  however,  apply  to  contracts 
which  concern  immovable  property,  as  to  which  the  lex  situs 
prevails. 

The  stamps  which   the  lex  fori  requires  on  documents  exe-  p.  377. 
cuted  out  of  its  jurisdiction  are  rightly  prescribed  by  it  as 
coming  under  the  head  of  Evidence. 

Where  the  lex  fori  is  silent,  the  stamp  requirements  of  the 
lex  loci  actus  must  be  complied  with ;  (except  as  to  foreign  bills 
of  exchange,  as  to  which  see  45  &  46  Vict.  c.  61,  s.  72  (i)  ). 

Legality  of  the  Contract. 

The  legality  of  a  contract  depends  generally  upon  the  law  of  p-  3^^* 
the  place  of  intended  performance. 

An   act  which  is  illegal  by  the  law  of  the  place  where  it  pp.  3Si>  382. 
is  intended  to  be  done  cannot  be  validly  contracted  for  in  any 
place. 

But  the  legality  of  the  making  of  the  agreement — i,e.,  the  P*  3^5- 
giving  a  particular  consideration  for  a  particular  promise- 
seems  to  depend  upon  the  lex  loci  actus. 

Essentials  of  the  Contract. 

Grenerally,  the  essentials  of  a  contract  are  governed  by  that  p-  390* 
law    which    the    parties    intended    by    their    agreement    to 
adopt. 
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This  law,  pHiiid  faciei  is  the  law  of  the  place  where  the 
contract  was  made  {Ux  loci  cddyratianis) ;  but  may  be  any  other 
which  the  parties  have  sufficiently  indicated  their  intention  of 
adopting. 

PP-  393-401-  (i)  7%«  comtruction  and  hiterpretation  of  contracts  is  primd 
facie  a  matter  for  the  lex  loci  celebraiionist  but  the  object  and 
subject-matter  of  the  contract,  the  domicil  of  the  parties,  and 
the  place  of  intended  performance,  may  each  and  all  indicate 
that  the  parties  intended  to  refer  the  interpretation  of  their 
language  to  a  different  law. 

pp.  401-451  (2)   The  nature  and  incidents  of  the  obligation  are  also  primd 

facie  governed  by  the  lex  loci  celebrationis,  as  the  law  which 
the  parties  are  presumed  to  have  intended  to  apply  to  the 
unforeseen  incidents  of  the  vincultim  or  legal  tie. 

pp.  405-419-  But  in  contracts  of  affreightment  and  bottomry  bonds  the 
parties  are  presumed  to  have  contracted  with  reference  to 
the  law  of  the  ship's  flag,  that  flag  being  a  notice  to  all  the 
world  of  the  extent  of  the  master's  authority   to    bind    his 

pp.  422-425.  owners.  The  validity,  however,  of  a  sale  by  the  master  of  the 
ship  or  cargo,  in  a  foreign  port,  depends  upon  the  lex  loci 
actus,  which  governs  the  transfer,  without  reference  to  the 
law  of  the  flag. 

p.  425.  The  nature  and    extent   of   an   agent's   authority  depend 

prinid  facie  upon  the  law  of  the  place  where  he  is  found 
acting  as  agent. 

p-  426.  And  where    it  is    expressly  or  impliedly  agreed   that  any 

future  incidents  of  the  contract  shall  be  governed  by  the  law 
of  the  place  where  they  arise,  that  law  wiU,  of  course,  so  far 
prevail. 

pp.  431,  451.  Thus  all  incidents  of  performance  will  be  governed  by  the 
law  of  the  place  of  performance. 

pp.  433-446.  The  form  of  the  drawing,  acceptance,  and  indorsement  of 
bills  of  exchange  depends  upon  the  law  of  the  place  where 
the  bill  is  drawn,  accepted  or  indorsed. 

fiut  a  bill  issued  abroad  is  not  invalid  by  reason  only 
that  it  is  not  stamped  in  accordance  with  the  law  of  the 
place  of  issue. 

And  a  bill  issued  abroad,  which  conforms  to  the  requisites 
of  English  law,  may  be  treated  as  valid  for  the  purpose  of 
enforcing  payment,  as  between  all  parties  who  negotiate,  hold, 
or  become  parties  to  it  in  the  United  Eii^dom. 

The  duties  of  the  holder  as  to  presentment  for  paymeni 
or  acceptance,  and  the  necessity  for  a  sufficiency  of  a  pro- 
test or  notice  of  dishonour,  or  otherwise,  are  determined  by 
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the  law  of  the  place  where  the  act  is  done,  or  the  bill  is 
dishonoured. 

The  law  of  the  place  of  payment  determines  the  due  date, 
and  the  amount  is  calculated  on  the  rate  of  exchange  at  the 
place  of  payment. 

The  nature  and  incidents  of  a  contract  entered  into  by  an  p-  44^- 
agent   in    a    foreign   place,   and   the   extent    of   the    agent's 
authority,  would  also  seem  to  depend,  priwd  facie,  upon  the 
law  of  the  place  where  the  agent  contracts. 

But  in  contracts  of  affreightment  and  hypothecation  entered  pp.  449>  405- 
into  by  a  master  of  a  ship,  the  contract  between  the  owners 
and  freighters  is  referred  to  the  law  of  the  ship's  flag;  and 
quccrc,  whether  this  principle  does  not  extend  to  all  contracts 
entered  into  by  the  master  on  behalf  of  the  owners  ? 

(3)  Performance    of    tlie    Contrad. — Performance    or    non-p.  451. 
performance  of  a  contract,  and  the  consequent  dissolution  of 

the  obligation,  is  tested  by  the  law  of  the  place  where  the 
contract  was  intended  to  be  performed. 

Quwre,  whether. the  unforeseen  incidents  of  the  obligation, 
which  arise  in  the  course  of  performance,  are  governed  by  the 
leji:  loci  celebrcUionis  or  solutionis?  Setnble,  the  former,  at  any 
rate  if  any  external  fsccts,  such  as  the  domicil  of  the  parties, 
tend  to  indicate  an  intention  to  adopt  that  law. 

Illegality,  by  the  law  of  the  place  of  performance  of  the  p-  455- 
performance  contracted  for,  invalidates  the  contract  ab  initio, 

(4)  Discliarge  of  the  Contract  othenvise  than  by  Performance, —  p.  457. 
The  discharge  of  a  contract,  when  not  the  natiural  result  of 

the  agreement,  nor  the  indirect  consequence  of  the  rules  of  the 
lex  f on  as  to  the  time  within  which  a  remedy  must  be  sought, 
may  be  effected  by  the  law  of  the  place  where  the  contract  was 
made. 

A  discharge  by  the  laws  or  tribunals  of  a  paramount  Legisla-  p-  459- 
ture,  such  as  that  of  the  United  Kingdom,  will  bind  tribufials 
of  the  subordinate  jurisdictions,  wherever   the    contract  was 
made,  if  the  paramount  Legislature  intended  it  to  have  that 
effect. 

But  a  discharge,  to  claim  recognition  in  a  foreign  Court,  must  p.  464. 
be  an  absolute  discharge  of  the  obligation,  and  not  a  mere 
refusal  of  a  remedy. 

A  contract  may  also  be  discharged  by  a  novation   or   a  p.  464. 
release,  forming  a   new  agreement  between  the  parties,  and 
executed  according  to  the  requirements  of  the  lex  loci  actus. 


2q 
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TORTS, 

pp.  482-485.  (i.)  Jurisdiction  as  to  Torts. — ^An  English  Court  has  jurisdic- 
tion to  try  actions  based  on  torts  to  the  person,  or  to  movable 
personal  property,  wherever  those  torts  were  committed. 

p.  484.  An  English  Court  has  no  jurisdiction  to  try  actions  relatmg 

to  torts  to  foreign  immovables. 

The  Probate,  Divorce,  and  Admiralty  Division  of  the  High 
Court  of  Justice  has  special  jurisdiction,  formerly  the  jurisdic- 
tion of  the  Admiralty,  in  respect  of  torts  committed  on  the 
high  seas. 

p.  486.  (ii.)  Measure  of  the  Wrong  done, — When  an  action  is  brought 

yi  an  English  Court  on  a  tort  committed  abroad,  the  act 
complained  of  must  be  wrongful  and  (probably)  actionable 
both  by  English  law  and  by  the  law  of  the  country  where  it 
was  committed. 

(Query,  whether  it  must  not  only  be  wrongful,  but  also 
actionable,  by  the  latter  law  ?) 

p.  485.  Legislation  in  the  country  where  the  act  was  committed, 

purging  the  tort,  though  ex  post  fticto  and  retrospective  in  its 
operation,  will  be  a  good  answer  to  an'  action  in  an  English 
Court. 

p*  490.  If  the  place  where  the  act  complained  of  was  committed  is 

not  imder  the  domain  of  any  special  municipal  law,  the  lex  fori 
will  be  applied  to  test  the  tortious  nature  of  the  act. 

The  lex  foH  in  English  Courts,  with  respect  to  wrongful 
collision  on  the  high  seas,  is  the  general  law  maritime  as 
administered  in  England. 

p.  494.  But   where   both   the  parties  to  the  collision  are  British 

subjects,  the  general  law  maritime  is  modified  by  the  Merchant 
Shipping  Acts. 
491-  (iii.)  Measure  of  the  Bevudy, — ^The  remedy  in  general  depends, 

like  other  questions  of  procedure,  upon  the  lex  fori,  the  question 
whether  the  act  is  one  which  is  entitled  to  a  remedy  at  all 
being  decided  by  the  law  of  the  place  where  it  was  committed. 
(Query,  how  far  an  act  criminal  but  not  actionable  by  the 
law  of  the  place  where  it  was  committed  is  actionable  in 
England  ?) 
p.  496.  The  provisions  of  the  English  Merchant  Shipping  Act  which 

limit  the  liability  of  the  shipowners  for  damage  done  by  the 
ship  are  not  rules  of  remedy  or  procedure  which  apply  uni- 
versally in  the  right  of  the  lex  fori,  but  are  applicable  by 
express  enactment  to  foreign  ships,  when  their   rights   and 
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liabilities  with  respect  to  collision  on  the  high  seas  come  in 
question  in  an  English  Court. 

The  provisions  of  the  English  Merchant  Shipping  Acts  which  p.  499. 
direct  that  redress  shall  not  be  given  in  cases  of  collision,  where 
the  rules  of  the  same  Acts  as  to  navigation  have  not  been 
complied  with,  are  not  rules  of  remedy  or  procedure,  but  tend 
to  determine  the  tortious  nature  of  the  acts  resulting  in 
collision.  They  are  not  therefore  applicable  to  collisions  on  the 
high  seaS;  except  between  British  vessels,  or  even  to  such 
collisions  in  British  territorial  waters. 
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TORTS. 

pp.  482-485.  (i.)  Jicrisdiction  as  to  Torts. — ^An  English  Court  has  jurisdic- 
tion to  try  actions  based  on  torts  to  the  person,  or  to  movable 
personal  property,  wherever  those  torts  were  committed. 

p.  484.  An  English  Court  has  no  jurisdiction  to  try  actions  relating 

to  torts  to  foreign  immovables. 

The  Probate,  Divorce,  and  Admiralty  Division  of  the  High 
Court  of  Justice  has  special  jurisdiction,  formerly  the  jurisdic- 
tion of  the  Admiralty,  in  respect  of  torts  committed  on  the 
high  seas. 

p.  486.  (ii.)  Measure  of  the  Wrong  done. — When  an  action  is  brought 

yi  an  English  Court  on  a  tort  committed  abroad,  the  act 
complained  of  must  be  wrongful  and  (probably)  actionable 
both  by  English  law  and  by  the  law  of  the  country  where  it 
was  committed. 

(Query,  whether  it  must  not  only  be  wrongful,  but  also 
actionable,  by  the  latter  law  ?) 

p.  485.  Legislation  in  the  country  where  the  act  was  committed, 

purging  the  tort,  though  ex  post  fa/cto  and  retrospective  in  its 
operation,  will  be  a  good  answer  to  an  action  in  an  English 
Court. 

p.  490.  If  the  place  where  the  act  complained  of  was  committed  is 

not  under  the  domain  of  any  special  municipal  law,  the  lex  fori 
will  be  applied  to  test  the  tortious  nature  of  the  act. 

The  lex  fori  in  English  Courts,  with  respect  to  wrongful 
collision  on  the  high  seas,  is  the  general  law  maritime  as 
administered  m  England. 

p.  494.  But   where   both   the  parties  to  the  collision  are  British 

subjects,  the  general  law  maritime  is  modified  by  the  Merchant 

Shipping  Acts. 

491-  (iii.)  Measwre  of  the  Remedy. — ^The  remedy  in  general  depends, 

like  other  questions  of  procedure,  upon  the  7^*  /oW,  the  question 

whether  the  act  is  one  which  is  entitled  to  a  remedy  at  all 

being  decided  by  the  law  of  the  place  where  it  was  committed. 

(Query,  how  far  an  act  criminal  but  not  actionable  by  the 

law  of  the   place   where  it  was  committed  is  actionable  in 

England  ?) 

p.  496.  The  provisions  of  the  English  Merchant  Shipping  Act  which 

limit  the  liability  of  the  shipowners  for  damage  done  by  the 

ship  are  not  rules  of  remedy  or  procedure  which  apply  uni* 

versally  in  the  right  of  the  lex  fori^  but  are  applicable  by 

express  enactment  to  foreign  ships,  when  their   rights   and 
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liabilities  with  respect  to  collision  on  the  high  seas  come  in 
question  in  an  English  Court. 

The  provisions  of  the  English  Merchant  Shipping  Acts  which  iv  4^ 
direct  that  redress  shall  not  be  given  in  cases  of  collision.  vher<» 
the  rules  of  the  same  Acts  as  to  navigation  have  not  been 
complied  with,  are  not  rules  of  remedy  or  procedure^  but  tend 
to  determine  the  tortious  nature  of  the  acts  resulting  in 
collision.  They  are  not  therefore  applicable  to  collisions  on  the 
high  seas,  except  between  British  vessels,  or  even  to  such 
collisions  in  British  territorial  waters. 
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TORTS, 

pp.  482-485.  (i.)  Jurisdictiafi  as  to  Torts. — ^An  English  Court  has  jurisdic- 
tion to  try  actions  based  on  torts  to  the  person,  or  to  movable 
personal  property,  wherever  those  torts  were  committed. 

p.  484.  An  English  Court  has  no  jurisdiction  to  try  actions  relating 

to  torts  to  foreign  immovables. 

The  Probate,  Divorce,  and  Admiralty  Division  of  the  High 
Court  of  Justice  has  special  jurisdiction,  formerly  the  jurisdic- 
tion of  the  Admiralty,  in  respect  of  torts  committed  on  the 
high  seas. 

p.  486.  (ii.)  Measure  of  the  Wrong  done. — When  an  action  is  brought 

yi  an  English  Court  on  a  tort  committed  abroad,  the  acG 
complained  of  must  be  wrongful  and  (probably)  actionable 
both  by  English  law  and  by  the  law  of  the  country  where  it 
was  committed. 

(Query,  whether  it  must  not  only  be  wrongful,  but  also 
actionable,  by  the  latter  law  ?) 

p.  485.  Legislation  in  the  country  where  the  act  was  committed, 

purging  the  tort,  though  ex  post  facto  and  retrospective  in  its 
operation,  will  be  a  good  answer  to  an'  action  in  an  English 
Court. 

p.  490.  If  the  place  where  the  act  complained  of  was  committed  is 

not  imder  the  domain  of  any  special  municipal  law,  the  lex  fori 
will  be  applied  to  test  the  tortious  nature  of  the  act. 

The  lex  fori  in  English  Courts,  with  respect  to  wrongful 
collision  on  the  high  seas,  is  the  general  law  maritime  as 
administered  in  England. 

P-  494-  But   where  both   the  parties  to  the  collision  are  British 

subjects,  the  general  law  maritime  is  modified  by  the  Merchant 
Shipping  Acts. 
491-  (iii.)  Measure  of  the  Remedy. — The  remedy  in  general  depends, 

like  other  questions  of  procedure,  upon  the  lex  fori^  the  question 
whether  the  act  is  one  which  is  entitled  to  a  remedy  at  all 
being  decided  by  the  law  of  the  place  where  it  was  committed. 
(Query,  how  far  an  act  criminal  but  not  actionable  by  the 
law  of  the  place  where  it  was  committed  is  actionable  in 
England  ?) 

p.  496.  The  provisions  of  the  English  Merchant  Shipping  Act  which 

limit  the  liability  of  the  shipowners  for  damage  done  by  the 
ship  are  not  rules  of  remedy  or  procedure  which  apply  uni- 
versally in  the  right  of  the  lex  fori,  but  are  applicable  by 
express  enactment  to  foreign  ships,  when  their   rights   and 
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liabilities  with  respect  to  collision  on  the  high  seas  come  in 
question  in  an  English  Court. 

The  provisions  of  the  English  Merchant  Shipping  Acts  which  p.  499. 
direct  that  redress  shall  not  be  given  in  cases  of  collision,  where 
the  rules  of  the  same  Acts  as  to  navigation  have  not  been 
complied  with,  are  not  rules  of  remedy  or  procedure,  but  tend 
to  determine  the  tortious  nature  of  the  acts  resulting  in 
collision.  They  are  not  therefore  applicable  to  collisions  on  the 
high  seas,  except  between  British  vessels,  or  even  to  such 
collisions  in  British  territorial  waters. 
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p.  510. 


p.  512. 


l\  512. 


Pakt  IV.— procedure. 

Procediar, 

p  -iQ  The  remedy  is  to  be  enforced  according  to  the  mode  of  the 

lej:  fori,  though  the  right  of  action  be  sometimes  indirectly 
affected  by  the  application  of  the  rule.     Thus, 

(i.)  (a)  The  lex  fori  controls  the  question  of  the  name  in 
which  the  action  is  to  be  brought,  but  not  the  title  to  a  right 
of  action,  when  that  affects  the  ultimate  direction  in  which  its 
benefits  are  to  flow.  Title  validly  conferred  creates  a  founda- 
tion for  procedure. 

(b)  So  liabihty  is  determined  by  the  proper  law  which  im- 
poses it,  but  when  a  personal  liability  is  once  imposed,  the 
mode  in  which  it  is  enforced,  as,  for  example,  by  joint  or  several 
procedure,  depends  upon  the  Ice  fori. 

(ii.)  The  lex  fori  determines  the  time  within  which  an  action 
may  be  brought — that  is,  the  time  within  which  an  obligation 
may  be  enforced  depends  upon  the  law  of  the  tribunal  which 
is  asked  to  enforce  it.  But  when  the  competent  law  has 
declared  that  an  obligation,  after  a  given  time,  shall  be  ex- 
tinguished, and  not  merely  rendered  incapable  of  being  enforced 
in  a  particular  tribunal,  the  law  of  another  tribunal  cannot,  by 
fixing  a  longer  term  of  prescription,  revive  it.  This  disqualifica- 
tion would  seem  to  apply,  whether  the  party  against  whom  it 
is  sought  to  revive  the  defunct  obligation  has  resided  during 
the  whole  term  of  prescription  under  the  dominion  of  the  lex 
contractus  or  actus,  or  not. 

pp.  520-529.  (iii.)  The  lex  fori  determines  the  form  and  nature  of  the 
action  by  which  a  personal  liability  is  sought  to  be  enforced, 
and  the  process  or  execution  which  the  tribunal  uses  to  enforce 
it.  But  the  lex  fori  can  never  convert  into  a  personal  liability 
that  which  is  not  so  by  the  law  which  created  the  obligation. 

p.  529.  (iv.)    The  lex  foH  determines  the  evidence    by  which  an 

obligation  must  or  may  bo  proved.  It  cannot,  however,  create 
an  obligation  where  none  existed  before,  though  it  may  refuse 
to  recognise  one  that  already  exists. 

pp-  530-537.        (v.)  All  foreign  facts,  including  the  meaning  of  language 
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and  the  existence  of  laws,  are  objective  facts  to  be  proved,  of 
which  the  Court  will  not  take  judicial  notice.  Foreign  laws, 
when  referred  to  by  expert  witnesses,  may  be  examined  by  the 
Court  for  itself,  but  only  those  parts  or  sections  which  are  so 
referred  to. 

Foreir/n  Judgments, 

A  foreign  judgment  i)i  personamj  though  not  a  merger  of  the  p.  547- 
original  cause  of  action,  gives  rise  to  a  legal  obligation  to  obey 
its  decree,  which  may  be  enforced  by  action. 

Foreign  judgments  may  be  impeached  in  an  English  Court  pp.  550,  555. 
for  a  defect  in  the  jurisdiction  of  the  Court  which  pronounced 
them,  or  for  the  fraud  of  the  litigant   relying  on  them ;  but 
not  for  error  of  law  or  of  fact  (except  an  error  in  the  law  of  pp.  555, 557. 
the  Court  which  pronounced  it,  admitted  by  the  parties) ;  nor 
on  the  merits. 

The  sufficiency  of  the  notice  given  to  the  defendant  by  the  p.  564- 
foreign  tribunal  is  included  under  the  head  of  jurisdiction ; 
and  a  defendant  who  volimtarily  appears,  although  under  pro- 
test, is  bound  by  the  judgment  which  follows. 

If  no  fraud  or  defect  in  the  jurisdiction  is  alleged,  a  foreign  p.  573. 
judgment  in  personam,  final  in  the  Court  which  pronounced  it, 
is  conclusive  in  every  other  Court  between  the  same  parties  or 
privies,  whether  reUed  on  by  a  plaintiff  or  defendant.  But  a 
foreign  judgment  in  i^^'^sonam  cannot  be  enforced  here  by  pro- 
ceedings in  rem.  And  qncere  whether  a  foreign  judgment  is 
conclusive  when  obtained  pendente  lite  in  England. 

Subject  to  the  same  quaUfications,  a  foreign  judgment  in  p.  573. 
rem  is  conclusive,  not  only  between  the  same  parties  or  privies, 
but  as  against  all  the  world,  though  not  pleadable  as  an 
estoppel  even  between  parties  to  the  original  action.  No  pre- 
sumption will  be  allowed  as  to  the  grounds  on  which  it  pro- 
ceeded, but  where  those  grounds  are  expressed  it  will  be  con- 
clusive as  to  them,  as  well  as  with  respect  to  the  facts  directly 
adjudicated  upon,  provided  that  they  were  necessary  to  the 
decree. 

A  foreign  judgment  on  status  stands  in  the  same  position  as  p.  577 
a  foreign  judgment  in  remy  the  question  of  the  jurisdiction  of 
the  Court  which  pronounced  it  being  decided  by  the  ordinary 
rules  applicable  to  the  statits  of  persons. 

The  rule  that  a  foreign  judgment,  to  be  relied  on,  must  be  p.  5S0. 
conclusive,  operates  to  exclude  the  plea  of  lis  alibi  pendens  when 
the  prior  suit  is  pending  in  a  foreign  Court ;  and  has  been  held 
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p.  581.  under  the  old  practice  to  exclude  the  plea  of  res  judicata  when 

the  prior  suit  was  pending  in  the  foreign  Court  when  the  action 
in  which  it  is  pleaded  commenced ;  but  quaere  whether  this 
would  be  so  under  the  present  practice.  The  fact,  however, 
that  an  appeal  is  pending  against  the  judgment  relied  on  does 
not  affect  its  validity  in  a  foreign  Court. 

P-  581,  582.  English  litigants  may  be  restrained  in  a  proper  case  from 

proceeding  in  a  foreign  tribunal;  and  will  in  general  be  so 
restrained  when  the  debtor's  estate  is  being  generally  ad- 
ministered in  England.  In  other  cases,  in  order  to  obtain  an 
injimction  against  proceedings  before  a  foreign  tribunal,  it  must 
be  shown  that  the  multiplicity  of  actions  is  vexatious ;  i,e., 
that  the  foreign  action  can  bring  the  plaintiff  no  relief  that  he 
could  not  obtain  in  the  English  suit. 


INDEX. 


ABANDONMENT  OF  DOMICIL.  54 
divefits  domicilif  acquired,  ib, 
implies  animiM  rdinquendi,  55 
(5^<;'*D0MI0IL.") 

ACCEPTOR  OF  BILL  OF  EXCHANGE, 
liabUity  of,  434,  437 
agreement  by,  to  accept,  445 

{See  "  Bills  of  Exchangb.") 

ACQUISITION  OF  DOMICIL,  54 
(iSe<j"DoMiciL.*') 

ACTION,  foreign,  when  restrained,  581,  582 

ACTS  OF  STATE,  found  no  civil  Uability,  150,  477 

ADJUSTMENT,  by  foreign  ayerage-stater,  426,  429 

ADMINISTRATION,  284 

foreign,  when  followed,  287 
no  extra-territorial  effect,  284 

(See  "Propkbtt"  (movablb).) 

ADMINISTRATION  DUTY,  294-298 

governed  by  local  situation  of  assets,  294 

ADMINISTRATOR. 

right  and  title  of,  284 
distribution  by,  31 1-3 14 
under  foreign  grant,  287 
(See  «•  ExBCUTOB/') 

ADMIRALTY,  jurisdiction  as  to  torts,  495 
over  crimes,  505-508 

ADMISSIBILITY  OF  EVIDENCE,  529 

AFFREIGHTMENT,  contracte  of,  governed  by   law  of  ship'a  flag,. 

405-415 
AGENCY,  incident  of  contract,  448 

AGENT,  in  foreign  country,  448 

AGENT  IN  ENGLAND  OF  FOREIGN  MERCHANT,  does  not  pledge^ 
credit  of  his  principal,  450 

ALIENS,  former  disabilities  of,  1 1 

powers  and  privileges  of,  by  statute,  12 
powers  of,  with  regard  to  wills,  12 
cannot  own  British  ships,  13 
no  right  to  jury,  demedietatelingwuif  13 

(See  •'  Nationality,"  "Naturalisation.") 
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ALLEGIANCE,  2-4 

transfer  of,  on  cession  of  territory,  8,  9 
distingaished  from  tie  of  domicil,  19 
{See  "  Nationality.") 

AMBASSADORS, 

evidence  of,  as  to  law,  537 
diplomatic  immnnity  of,  167-175 

includes  exemption  from  all  process,  167 
extra- territoriality  of,  166 
may  waive  immnnity,  168 

as  by  volantarily  appearing  to  gi?e  evidence,  168 

or  by  suing  in  local  courts,  168 

but  not  by  trading,  171 
statutory  privilege  of,  169-176 

extends  to  servants  of  legation,  170 

how  far  extends  to  goods,  173 

does  not  extend  to  consuls,  173 

statute  of  Anne  regulating,  182 

AMBASSADORS'  SERVANTS, 

immunity  o^  by  statute,  170-173 

service  of,  must  be  bond  fide,  172 

may  waive  immunity  by  trading,  170 

list  of,  registered  with  Secretary  of  State,  173 

liability  of,  when  subjects  of  State,  176 

ANIMUS  MANENDI,  56 

ANIMUS  RBLINQUENDI,  or  non  revertendi,  55 

ANNUITIES  ARISING  OUT  OF    FOREIGN  LAND,  not  liable  to 
succession  duty,  299 

APPOINTMENTS.  TESTAMENTARY, 
forms  of,  272-277 
liability  of,  to  Succession  Duty,  300 

APPROPRIATION  OF  ASSETS,  290 

ARREST,  of  person,  given  by  the  lex  fori,  523,  524 

ASSETS, 

distribution  of,  by  lex  fori,  293,  330 
local  situation  of,  294,  310,  311 
unappropriated  within  the  jurisdiction,  285,  290 

ASSIGNABILITY  OF  CHOSES  IN  ACTION,  261 

ASSIGNEES,  of  bankrupt,  title  of,  327 

ASSIGNMENT  ON  BANKRUPTCY,  318-330 
(See  "Property.") 

ASSIGNMENT  ON  MARRIAGE,  331-337 

(.Sr«**PROPBRTY.") 

ATTACHMENT,  foreign,  of  bankrupt's  property,  323 

ATTAINDER,  no  extra-territorial  effect,  no 

AVERAGE,  foreign  statement  of,  426-429 
general,  428  n  (c) 
York  and  Antwerp,  Rules  of,  429 
adjustment  of,  428 
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BANKRUPTCY,  effect  of,  on  immovables,  227 
(See  "Pbopebty"  (immovable).) 
effect  of,  on  movables,  318 

{See  '*  Pbopebty  -'  (movable).) 
effect  of,  on  contracts,  459,  461 
jurisdiction  of  English  bankruptcy  law,  303 
proof  nnder,  329 
assignment  on,  318 
title  of  assignees,  327 

BANKRUPTCY,  foreign,  effect  of,  325,  326 
concarrent  and  competing,  325 

BILLS  OF  EXCHANGE, 
stamps  on,  379,  380 
form  of,  376,  437 
validity  of,  437 
contract  of  drawer,  433 

acceptor,  434,  437 

indorser,  433,  436 
indorsement  of,  436-444 
presentment  and  dishonour  of,  435-437 
da  ties  of  holder  and  notice  of  dishonoor  of,  437 
payment  of,  434,  435,  452 
interest  on,  434 
assignability  of,  444,  51 1 
proposed  Code  of  Roles  for,  446 

BILLS  OF  EXCHANGE  ACT,  1882,  s.  72:  376,  437 

BILLS  OF  LADING,  by  what  law  governed,  419 

BONA  NOTABILIA,  local  probate  duty  attaches  on,  294 

BOTTOMRY  BONDS,  by  what  law  governed,  415 

BUSINESS  OF  TRADING  COMPANY,  principal  seat  of,  I39-M3 
(See  '*C0BP0BATI0N.") 

CAPACITY,  71-87 

defined  and  explained,  71-74 

how  far  dependent  on  the  lex  domicilii,  73-79,  358  seq. 

to  act  or  contract,  how  far  dependent  on  lex  loci  actus,  73,  359 

to  marry,  74,  360-369 

of  a  married  woman  to  contract,  77 

for  purposes  of  succession,  78 

of  infants,  79  i** 

of  lunatics,  83,  84 

Summary,  88 

CARGO,  delivery  of,  by  lex  loci,  454,  456 

CARRIAGE, 

by  sea  and  land,  contract  for,  429,  453 
performance  of,  453 

i^ARRIER,  liability  of,  429 

CERTIFICATES  OF  NATURALISATION,  14 

CHARTER-PARTY,  governed  by  law  of  ship's  flag,  405-415 

CHATTELS.     (See  "  Pkopbbty  "  (MOVABLE).) 
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TORTS. 

pp.  482-485.  (i.)  Jurisdidum  as  to  Torts. — ^An  English  Court  has  jurisdic- 
tion to  try  actions  based  on  torts  to  the  person,  or  to  movable 
personal  property,  wherever  those  torts  were  committed. 

p.  484-  An  English  Court  has  no  jurisdiction  to  try  actions  relating 

to  torts  to  foreign  immovables. 

The  Probate,  Divorce,  and  Admiralty  Division  of  the  High 
Court  of  Justice  has  special  jurisdiction,  formerly  the  jurisdic- 
tion of  the  Admiralty,  in  respect  of  torts  conunitted  on  the 
high  seas. 

p.  486.  (ii.)  Measure  of  the  Wrong  done. — When  an  action  is  brought 

yi  an  English  Court  on  a  tort  committed  abroad,  the  ace 
complained  of  must  be  wrongful  and  (probably)  actionable 
both  by  English  law  and  by  the  law  of  the  country  where  it 
was  committed. 

(Query,  whether  it  must  not  only  be  wrongful,  but  also 
actionable,  by  the  latter  law  ?) 

p.  485.  Legislation  in  the  country  where  the  act  was  committed, 

purging  the  tort,  though  ex  post  facto  and  retrospective  in  its 
operation,  will  be  a  good  answer  to  an  action  in  an  English 
Court. 

p*  490-  If  the  place  where  the  act  complained  of  was  committed  is 

not  imder  the  domain  of  any  special  municipal  law,  the  lex  fori 
will  be  applied  to  test  the  tortious  nature  of  the  act. 

The  lex  fori  in  English  Courts,  with  respect  to  wrongful 
collision  on  the  high  seas,  is  the  general  law  maritime  as 
administered  in  England. 

p.  494.  But   where   both   the  parties  to  the  collision  are  British 

subjects,  the  general  law  maritime  is  modified  by  the  Merchant 
Shipping  Acts. 
491-  (iii.)  Measure  of  the  Bemedy, — ^The  remedy  in  general  depends, 

like  other  questions  of  procedure,  upon  the  lex  fori,  the  question 
whether  the  act  is  one  which  is  entitled  to  a  remedy  at  all 
being  decided  by  the  law  of  the  place  where  it  was  committed. 
(Query,  how  far  an  act  criminal  but  not  actionable  by  the 
law  of  the  place  where  it  was  committed  is  actionable  in 
England  ?) 

p.  496.  The  provisions  of  the  English  Merchant  Shipping  Act  which 

limit  the  liability  of  the  shipowners  for  damage  done  by  the 
ship  are  not  rules  of  remedy  or  procedure  which  apply  uni- 
versally in  the  right  of  the  lex  foj^,  but  are  applicable  by 
express  enactment  to  foreign  ships,  when  their   rights   and 
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liabilities  with  respect  to  collision  on  the  high  seas  come  in 
question  m  an  English  Court. 

The  provisions  of  the  English  Merchant  Shipping  Acts  which  p.  499. 
direct  that  redress  shall  not  be  given  in  cases  of  collision,  where 
the  rules  of  the  same  Acts  as  to  navigation  have  not  been 
complied  with,  are  not  rules  of  remedy  or  procedure,  but  tend 
to  determine  the  tortious  nature  of  the  acts  resulting  in 
collision.  They  are  not  therefore  applicable  to  collisions  on  the 
high  seas,  except  between  British  vessels,  or  even  to  such 
collisions  in  British  territorial  waters. 


1 


p.  5I0* 


p.  512. 


p.  512. 
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Pakt  IV.— procedure. 

Proc€(ii(  7r, 

„  -,Q  The  remedy  is  to  be  enforced  according  to  the  mode  of  the 

lejc  fori,  though  the  right  of  action  be  sometimes  indirectly 
affected  by  the  application  of  the  rule.     Thus, 

(i.)  (a)  The  lex  fori  controls  the  question  of  the  name  in 
which  the  action  is  to  be  brought,  but  not  the  title  to  a  right 
of  action,  when  that  affects  the  ultimate  direction  in  which  its 
benefits  are  to  flow.  Title  validly  conferred  creates  a  founda- 
tion for  procedure. 

(b)  So  liabiUty  is  determined  by  the  proper  law  which  im- 
poses it,  but  when  a  personal  liability  is  once  imposed,  the 
mode  in  which  it  is  enforced,  as,  for  example,  by  joint  or  several 
procedure,  depends  upon  the  lej:  fori, 

(ii.)  The  lex  fori  determines  the  time  within  which  an  action 
may  be  brought — that  is,  the  time  within  which  an  obligation 
may  be  enforced  depends  upon  the  law  of  the  tribunal  which 
is  asked  to  enforce  it.  But  when  the  competent  law^  has 
declared  that  an  obligation,  after  a  given  time,  shall  be  ex- 
tinguished,  a^d  not  merely  rendered  incapable  of  being  enforced 
in  a  particular  tribimal,  the  law  of  another  tribunal  cannot,  by 
fixing  a  longer  term  of  prescription,  revive  it.  This  disqualifica- 
tion would  seem  to  apply,  whether  the  party  against  whom  it 
is  sought  to  revive  the  defunct  obligation  has  resided  during 
the  whole  term  of  prescription  under  the  dominion  of  the  hx 
contractus  or  actus,  or  not. 

pp.  520-529.  (iii.)  The  lex  fori  determines  the  form  and  nature  of  the 
action  by  which  a  personal  liability  is  sought  to  be  enforced, 
and  the  process  or  execution  which  the  tribunal  uses  to  enforce 
it.  But  the  lex  fori  can  never  convert  into  a  personal  Uability 
that  which  is  not  so  by  the  law  which  created  the  obligation. 

p.  529.  (iv.)    The  lex  fori  determines  the  evidence    by  which  an 

obligation  must  or  may  bo  proved.  It  cannot,  however,  create 
an  obligation  where  none  existed  before,  though  it  may  refuse 
to  recognise  one  that  already  exists. 

pp.  530-537.        (v.)  All  foreign  facts,  including   the  meaning  of  language 
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and  the  existence  of  laws,  are  objective  facts  to  be  proved,  of 
which  the  Court  will  not  take  judicial  notice.  Foreign  laws, 
when  referred  to  by  expert  witnesses,  may  be  examined  by  the 
Court  for  itself,  but  only  those  parts  or  sections  which  are  so 
referred  to. 

Forcifjn  Jttdyments, 

A  foreign  judgment  in  persoimmy  though  not  a  merger  of  the  p.  547. 
original  cause  of  action,  gives  rise  to  a  legal  obligation  to  obey 
its  decree,  which  may  be  enforced  by  action. 

Foreign  judgments  may  be  impeached  in  an  English  Court  pp.  550,  555. 
for  a  defect  in  the  jurisdiction  of  the  Court  which  pronounced 
them,  or  for  the  fraud  of  the  litigant   reljdng  on  them ;  but 
not  for  error  of  law  or  of  fact  (except  an  error  in  the  law  of  pp.  555,  557. 
the  Court  which  pronounced  it,  admitted  by  the  parties) ;  nor 
on  the  merits. 

The  sufficiency  of  the  notice  given  to  the  defendant  by  the  p.  5^4. 
foreign  tribunal  is  included   imder  the  head  of  jurisdiction ; 
and  a  defendant  who  voluntarily  appears,  although  under  pro- 
test, is  bound  by  the  judgment  which  follows. 

If  no  fraud  or  defect  in  the  jurisdiction  is  alleged,  a  foreign  p.  573. 
judgment  in  personam,  final  in  the  Court  which  pronoimced  it, 
is  conclusive  in  every  other  Court  between  the  same  parties  or 
privies,  whether  relied  on  by  a  plaintiff  or  defendant.  But  a 
foreign  judgment  in  personam  cannot  be  enforced  here  by  pro- 
ceedings in  rem.  And  quwre  whether  a  foreign  judgment  is 
conclusive  when  obtained  pendente  lite  in  England. 

Subject  to  the  same  qualifications,  a  foreign  judgment  in  p.  573. 
reyn  is  conclusive,  not  only  between  the  same  parties  or  privies, 
but  as  against  all  the  world,  though  not  pleadable  as  an 
estoppel  even  between  parties  to  the  original  action.  No  pre- 
sumption will  be  allowed  as  to  the  groimds  on  which  it  pro- 
ceeded, but  where  those  grounds  are  expressed  it  will  be  con- 
clusive as  to  them,  as  well  as  with  respect  to  the  facts  directly 
adjudicated  upon,  provided  that  they  were  necessary  to  the 
decree. 

A  foreign  judgment  on  status  stands  in  the  same  position  as  p.  577 
a  foreign  judgment  m  rem,  the  question  of  the  jurisdiction  of 
the  Court  which  pronounced  it  being  decided  by  the  ordinary 
rules  applicable  to  the  stattis  of  persons. 

The  rule  that  a  foreign  judgment,  to  be  relied  on,  must  be  p.  580. 
conclusive,  operates  to  exclude  the  plea  of  lis  alihi  pendens  when 
the  prior  suit  is  pending  in  a  foreign  Court ;  and  has  been  held 


622  INDEX. 

BLECTION,  foreign  heir,  when  pat  to,  226 

EMINENT  DOMAIN,  meaning  of,  1S4 

ESSENTIALS,  of  contract,  390-467 
(.Setf**  Contract.") 
of  marriage,  depend  on  lex  domieilii,  98 
(iSee ''Mabriaob.") 

ESTATE  DUTY.  309 

ESTOPPEL,  by  judgment,  550-572 

EVIDENCE,  admisaibilitj  and  sofBcienoj  of,  depend  on  Ux  fori,  373, 

530 
statates  to  facilitate  taking.  541 

of  foreign  docaments,  531,  532 

law,  533-539 
statnte  for  ascertaining,  544 

EXECUTION,  of  process,  generallj  for  lex  forty  520 
{See  ''PBOOBDUBE.") 

EXECUTOR, 

right  and  title  of,  2S4,  290 

difltribotion  by,  3 1 1-3 1 4 

foreign  executor,  how  far  recognised,  285 

most  take  oat  probate  or  administration  here,  ih. 

foreign  probate  followed,  287 

cannot  transfer  his  title,  289 

when  regarded  as  ezecator  de  son  tort^  292 

{See  *<  Pbopbbty,"  movablb.  suocbssion  to.) 

EXECUTOR  DE  SON  TORT,  292 

EXONERATION,  of  real  estate  sitoated  abroad,  226 

EXPATRIATION,  aUeged  right  of,  5 

EXPERT,  to  prove  foreign  law,  who  is  sofBolent,  536,  537 

EXTRATERRITORIALITY,  166 

FLAQ,  law  of  the,  405-419 

FOREIGN  SUIT,  when  stajed,  581,  582 

FORMALITIES, 

of  contract,  371-389 
governed  by  lex  loei$  celebrationisj  ib, 
{See  *•  Contbacts.") 

FORMALITIES  OF  MARRIAGE,  governed  by  lex  loci  celebrationis,  98 
(fiee  **Mabbiagb.") 

FRAUDS,  STATUTE  OF,  matter  of  procedure  tor  lex  fori,  372,  529 

FUNDS, 

settled  in  England,  liable  to  succession  duty,  301 

in  stocks  transferable  abroad,  not  liable  to  probate  duty,  295 

GENERAL  AVERAGE,  how  adjusted,  426-429 
York  and  Antwerp  rules  as  to,  429 

GRECIAN  JURISPRUDENCE,  no  trace  of  private  international  law 

in,  XXV 
GUARDIANS,  foreign,  how  far  recognised  in  England,  82 
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HERITABLE  BONDS,  SCOTCH, 
are  real  estate,  209 
descend  to  Scotch  heir,  ib. 
when  defeated  by  collateral  security,  210 
exoneration  of,  210,  226 

HIGH  SEAS,  torts  committed  on,  495 
crimes  committed  on,  505 

HOSTILE   CHARACTER  OF   PRIVATE  PROPERTY  IN   TIME   OF 
WAR,  67 

HOTCHPOT,  Scotch  heir  of  English  intestate  not  compelled  to  bring 
land  into,  226 

H  UBER,  comments  on  the  absence  of  private  international  law  from 
the  jarispmdence  of  Rome,  xxv 

HYPOTHECATION, 
of  ship  or  cargo,  417 
by  bottomry  bond,  415-417 

ILLEGALITY, 

of  contract,  381-390 
of  performance,  382,  455 

IMMOVABLES  (5ifc  "Pkopebty.") 

INCAPACITY,  72 
theories  as  to,  i6. 

distingulBhed  from  prohibition,  72,  73 
to  act  or  contract,  73 
to  marry,  74,  99,  360-369 

INCIDENTS  OF  CONTRACT,  358-^464 
(5^"C0NTBA0T.") 

INCOME  TAX,  dedaction  of  premiams  when  paid  to  foreign  insurance 
company,  ifi,  235 

INDEPENDENCE  OF   SOVEREIGN  STATE,  for  the  judicial  cog- 
nisance of  the  Court,  159,  163,  164 

INDIAN  CORPORATION,  within  Companies  Act,  133 

INDORSEE  OF  BILL,  title  of,  436-444 

INDORSEMENT  OF  BILL,  what  sufficient,  433,  436-444 

INDORSER  OF  BILL,  liabiUty  of,  433 
{See  "  Bill  of  Exchanob.") 

INFANT, 

domicil  of,  53,  63 

national  status  of,  17,  18 

incapacity  of,  bow  far  tested  by  the  lex  loci  aetu$f  79 

how  far  by  lex  doniicUiif  79 
guardianship  of,  82 
jurisdiction  of  lex  loci  over,  81 

INSURANCE,  marine,  proposed  code  of,  429  n 

INSURANCE  COMPANY,  foreign,  dedaction  of  premiams  from  in- 
come-tax returns,  iii,  235 

INTENTION,  necessary  to  a  change  of  domicil,  55 
{See  **  Animus  Rblinqubndj.") 
{See  **  Domicil.") 
of  parties  to  contract,  392-402 
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INTEREST,  rate  of,  determined  by  Ux  contractus,  396,  434 

INTERPLEADER,  243 

foreign  claimant  in,  how  far  subject  to  jariadiction,  350 

INTESTACY, 

as  to  immovables,  222-226 
as  to  movables,  282 

{See  "Pbopebty.") 

IRISH  PROBATES,  effect  of,  in  England,  291.  292 

JUDGMENTS, 

foreign,  how  proved,  531,  532 

obtained,  ^jendenU  lite  580,  581 

inperMonamy  547-55  ^ 

mode  of  enforcing,  547 

no  merger  of  original  canse  of  action,  548 

mode  of  pleading,  548,  571-573 

examinable  for  excess  of  jarisdiction,  550 

or  want  of  notice  to  defendant,  554.  564 

or  fraud,  555 

bat  not  for  mistake  of  law,  557, 561 

or  fact,  567-572 
when  defendant  bound  by,  550 
founded  on  local  Statute  of  Limitations,  no  bar,  516 
in  rem,  573 

conclusive  against  all  the  world,  574 
as  to  matter  decided  and  grounds  of  decision,  574,  576 
but  examinable  for  excess  of  jurisdiction,  550 

of  fraud,  555.  577 
on  status  of  persons,  577 
Summary,  582 

JUDICATURE  ACTS, 

effect  of.  on  assignability  of  chotes  in  action,  261-263 
abolition  of  venue  by,  351 

practice  under,  as  to  service  out  of  jurisdiction,  200,  242,  345 
(6Vc  "  SSBVICB  0»  Wbit.") 

JURISDICTION, 

as  to  immovables,  184-200 

{See  "  Peopebty"  (immovable).) 
as  to  movables,  238 

iSce  *'Pbopbbty"  (movable).) 
as  to  contracts,  341-352 
as  to  torts.  471-487 

{See  ••  CONTBACTB."  **  TOBTS.") 
essential  to  validity  of  foreign  judgment.  550 

KING'S  PEACE,  offences  committed  beyond  the,  505-508 

LAW,  foreign,  how  proved,  533-539 
(See  "  PboCBDUBB.") 

LEASEHOLDS,  English,  legitimacy  of  successor  to,  232-237 
LEGACIES  [Sec  "Wills,"  "Pbopbbty.") 
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LEGACY  DUTY. 

estimated  according  to  the  lex  domicilii  of  the  legate^  65,  298-308, 
payable  to  government  of  domicil  without  regard  to  actual  situation 
of  estate.  298 

LEGALITY  of  contract,  385-390 
of  performance.  381 

LEGATEE,  capacity  of.  depends  on  the  lex  domicilii,  65 

LEGITIMACY.  89-96 

for  purpose  of  succession  to  land,  by  lex  $ittt$  and  lex  domicilii,  89 
of  Scotch  heirs,  90 

for  purposes  of  succession  to  movables,  depends  on  the  lex  domi- 
eUii  of  the  successor,  91 

succession  to  chattels  real.  232-237 

estimating  Legacy  and  Succession  Duty,  94 
under  the  Statute  of  Distributions,  92 
must  not  involve  recognition  of  incest,  93 
statutory  declaration  of.  96 
Sammary.  96 

LEGITIMATION 

per  nibiequent  mcUrimonium,  90 

depends  on  the  lex  domicilii  of  the  father  at  the  time  of  birth,  and 
at  the  time  of  the  marriage,  90.  91 

LEX  CONTRACTUS,  358  teq. 
eeUbrationii,  359,  364,  381 
toiutionU,  451 

(See  *•  OONTBAOTB.*') 

LEX  DOMICILII, 

how  far  it  determines  capacity  or  incapacity  of  the  person.  73. 338 

legitimacy  of  legatee,  91 

governs  essentials  and  legality  of  marriage,  98 

no  effect  on  transfer  of  movables,  255 

governs  movable  successions,  265-295 

assignments  of  movables  on  marriage,  331 
subject  to  intention  and  agreement  of  parties,  335-337 

LEX  FORI, 

governs  procedure,  509  §eq. 

priorities,  329,  515 

evidence.  529,  541 

prescriptions  and  limitations,  576 
except  where  opposed  by  lex  nine  with  respect  to  immovables, 

213.  517 

LEX  LOCI  ACTUS, 

effect  on  capability,  73.  337 

how  far  controlled  by  lex  domicilii,  73,  358 

LEX  LOCI  CELEBRATIONIS, 
effect  on  capacity,  73.  358 
governs  forms  and  non-essentials  of  marriage,  98 
operation  on  marriage  contracts,  332-337 
contracts  generally,  358,  371,  393 

LEX  LOCI  SOLUTIONIS. 
(5w  "  C0NTRACT8.") 

2    R 
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LBX  SITUS, 

governs  as  to  immovables,  181-232 

(5etf  <'Pbopbbtt"  (immovablb).) 
effect  of,  on  movables,  240 

transfer  of  movables,  251 

(iS^e  "PBOPBBTT  (MOYABLB).) 

LIABILITT,  of  defendant,  not  created  bj  Ux  fori,  514 

LIEN,  on  movables,  how  created,  259 

LIMITATION, 

Statutes  of,  afifectiog  immovablep,  205-208 

generally  governed  by  lex  forty  516 

jadgment  founded  on  foreign  statute  of,  no  bar,  516 

LIS  ALIBI  PENDENS, 
when  a  good  plea,  579 

no  bar  when  prior  action  in  foreign  Court,  580 
foreign  judgment  pTonounoed  pendente  lite,  how  far  available,  58a 

LUNACY,  foreign  declaration  of,  85.  87 

LUNATIC,  jurisdiction  over,  83,  87 
foreign  curator  of,  83 
property  of,  83 
action  by  curator  of,  in  what  name  brought,  85,  87 

MARINE  Insurance,  proposed  code  of,  429  n 

MARITIME  LAW, 

general,  as  administered  in  England,  416  n,  421 
its  nature,  415,  416,  421 

MARRIAGE, 

capacity  for,  74,  360-369 

(5<;€»' Capacity.") 
dissolution  of  {See  "  Divobce.") 
essentials  of,  depend  on  lex  domicUiif  98 
forms  of,  depend  on  the  lex  loci  cdebrationis,  98 
incestuous,  not  recognised,  93,  105 
validity  of,  98 

with  deceased  wife's  sister,  107,  108 
of  fiTbt-cousins,  107 
of  Mormons,  105 
of  Parsees,  105 
prohibition  of,  by  lex  domicilii,  100,  107 

by  law  of  forum  dissolviug  former  marriage,  no,  115 
effect  of,  on  immovables,  230 

movables,  331 

{See  "  Pbopbbty.'*) 
contract,  332-337 
Summary,  in 

MARRIAGE  ACT,  ROYAL,  109 

MARRIED  WOMAN, 
her  right  to  sue,  512 
her  domicil,  when  distinct,  60 
her  national  statas,  17 
her  personal  property  331 

legacy  to,  pa'd  to  husband  where  no  equity  to  settlement  by  lex- 
domicilii,  5x2 
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MASTER  of  ship,  authoritj  of,  417 

MEASURE, 

of  tortious  act,  487 
of  remedy,  491 
of  damages,  487 

MERCANTILE  DOMICIL,  67 

MERCHANT  SHIPPING  ACTS,  limitation  of  liability  by,  496-500 
MINORS, 

contracts  by.  73,  358 

marriage  of,  74,  360-369 

MISJOINDER,  of  party  to  action,  510-513 

MISTAKE,  of  law  or  fact,  no  ground  for  Impeaching  foreign  j'idgment, 

557-572 
MOVABLES  (A»"Pbopbrtt/') 
MUNICIPAL  LAW,  particular  application  of,  xxvii 

NATIONALITY, 
definition  of,  i 
distinct  from  domicil,  52 
how  determined  by  the  common  law,  i 
how  modified  by  statute,  2-21 
in  cases  of  union  under  one  Crown,  9 
of  children,  17,  18 
of  wives,  17,  18 

on  cession  or  abandonment  of  tarritory,  8 
how  changed,  4,  5 
statutes  regalating,  3,  4-19 
Summary,  ao 

NATURALISATION  OF  ALIENS, 

under  the  Naturalisation  Act,  1870 :  14-17 

iemhle,  does  not  give  power  of  transmitting  nationality,  16. 

in  British  possessions,  17 

privileges  conferred  by,  14,  16 

certificates  of,  14,  15 

{See  "  Nationality.") 

NATURALISATION  ACT  (33  &  34  Vict.  c.  14),  42-51 

NATURALISATION  LAWS  COMMITTEE,  1901,  report  of,  2r 

NATURE  OF  IMMOVABLE  PROPERTY,  aoi-205 

(5te"PR0PKKTY.") 

NATURE  OF  MOVABLE  PROPERTY,  202,  238 
(^^"Peopebty.") 

NAVIGATION   RULES  OF   MERCHANT   SHIPPING  ACTS,  effect? 

of,  496-500 
NEXT  OF  KIN.  determined  by  lex  domicUii,  91,  92 

NON-JOINDER  OF  PARTY  TO  ACTION,  510,  514 

NOTICE  OF  DISHONOUR,  what  sufficient,  437 
{See  '*  Bills  of  Exchanob.") 

NOTICE  TO   DEFENDANT,  essential  to  validity  of  foreit^m.  jadg>^ 
ment,  554,  564 

NOVATION,  discharge  of  contract  by,  464 
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PACKED  PARCELS,  contract  bj  lailwaj  for  carriage  of,  585,  455 

PABTIES,  to  actioD,  510-514 
(See  ''Pbocbdubb.") 

PARTNERSHIP,  foreign,  146 
service  of  writ  on,  146,  147 
jurisdictioQ  to  dissolve,  147 
baokraptcy  of,  147 

PATENTS,  torts  to,  502 

PENALTIES,  foreign  jadgments  for,  549 

PERFORMANCE, 
of  contract,  451 
illegality  of,  381,  455 
(See  "  C0NTBACT8.") 

PERILS  OF  THE  SEA,  by  what  law  decided,  405-415,  456 

PERSONS    {See    " Nationalitf,"    "Domicil/*    "Capacity," 
**  Status.") 

PERSONAL  EQUITY,  enables  Court  to  affect  foreign  land,  185-195 

PERSONAL  LAW,  dependent  on  domicil,  not  on  nationality,  zxviii 

PERSONAL  PROPERTY  {See  "  MOVABLBS.") 

PERSONAL  STATUS  {See  **  Status/') 

PETITION  OF  RIGHT,  not  to  affect  colonial  land,  188 

PLAINTIFF,  light  of,  to  sue,  510 

POLICY  OF  INSURANCE,  bow  far  incorporates  foreign  law,  426-429 

POWERS  OF  APPOINTMENT  BY  WILL,  how  to  be  executed,  272-297 

PRESCRIPTION, 

as  to  immovables,  205-208 
generally,  516,  517 

PRESENTMENT  OF  BILL  OF  EXCHANGE,  snlBdenoy  of,  437 

PRIORITIES,  generally  matter  of  procedure  for  the  lex  Jbri,  329 

PKIVILEGIA,  109 

PROBATE,  280 

no  extra-territorial  effect,  285 
.foreign,  when  followed,  281,  287 
{See  "  Pbopbbtt  "  (movablb).) 

PROBATE  AND  ADMINISTRATION  DUTY,  294-298 
imposed  according  to  locality,  294 
(See  "  Pbopbbtt  "  (movablb).) 

PROCEDURE,  509-582 

^nerally  governed  by  lex  fori,  509 
^parties  to  the  action,  510 

•title  of  plaintiff,  510 

liability  of  defendant,  513 

liability  not  created  by  lex  fori,  514 
time  within  which  action  most  be  bronghf,  516 

English  Statutes  of  Limitations,  t6.,  517 
enit  and  process,  520 

governed  by  lex  fori,  ib. 
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PROOBDUBB— <xm^(ntie(i. 
setK>ff.  522 
execution,  523 
service  of  writ  oat  of  the  jorisdiction,  520-529 
in  casej  affecting  land,  aoo^  205 
movables,  242 
contracts,  345 
evidence,  529,  541 

reqnirements  of  Statute  of  Frauds,  529 
proof  of  foreign  facts,  530 

foreign  documents,  531,  532 
custom,  ib, 
judgments,  532 

law,  533-539 
Summary.  539 

PROCESS,  520 

QSee  "  Procedubs.") 

PROFITS  OF  FOREIGN  COMPANY,  when  liable  to  income-tax,  249 

PROHIBITION,  distinguished  from  capacity,  72 

PROMISSORY  NOTE,  assignabilitj  of,  444,  511 
{See  <*  Bills  of  Ezchangb.") 

PROPERTY,  184-338 

(A.)  Immovable,  184-237 
Jurisdiction  as  to,  181-200 

belongs  to /orum  n^tM,  185 

indirectly  assumed  by  English  Courts,  185-195 

where  there  is  an  equity  to  be  enforced,  ib. 

arising  out  of  trust  or  contract,  ib. 

not  repugnant  to  lexiitus,  196 

and  the  defendant  is  justiciable,  194 

examples  of  equities  enforced,  192 

actions  in  the  forum  situs,  when  restrained,  194 

no  jurisdiction  with  respect  t^  torts  to,  197 

how  far  affected  by  abolition  of  venue,  199,  200 

service  out  of  the  jurisdiction  of  writ  affecting,  200> 

Summary,  200 
Nature  of,  201 

depends  on  Ux  sUus,ib.,  202 

distinction  between  movables  and  personality,  202-205 
Prescription  and  limitation  of,  205-208 

depend  upon  the  lex  ntus,  205 

when  governed  by  the  lex  forif  206,  207 
Liabilities  of,  208-212 

governed  by  lex  $Uut,  208 

even  against  the  lex  domicilii  of  a  testator,  209 

subject  to  equities  arising  out  of  testator  s  intention,  21a 

Summary  of  incidents  relating  to,  213 
Transfer  of,  inter  vivos,  213-216 

governed  by  lex  sittis,  213 

capacity  to  transfer,  214 

formalities  of,  214 

restraints  upon,  215 
Succession  to,  by  will.  216 

governed  by  lex  situs  ib. 
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PROPERTY— «<m<mM«i. 

aliUr  as  to  proceeds  of,  when  sale  good  bj  lexiitus,  192 

subject  to  equities  affecting  devisee,  217 

arising  oat  of  testator's  intention,  ib. 

issne   not  directed    to    try  validity  of   will  of   foreign 
lands,  219 

legitimacy  of  devisee.  219 

foreign  lands  not  witbin  20  &;  21  Vict.  c.  yj,  ib. 
Succession  to,  ah  irUestato,  222 

requires  legitimacy  by  Ux  iitus  and  lex  damieiliit  89,  222 

governed  generally  by  lex  aitusy  223 

liabilities  depend  on  lex  situi,  224 

right  to  exoneration,  226 

obligation  of  foreign  heir  to  elect,  226 

legitimacy  for  purpose  of  inheriting  leaseholds,  232-237 
Assignment  of,  on  bankruptcy,  227 

effect  of  English  Bankraptcy  Acts,  227,  228 

obligation  of  bankrupt  to  assign  foreign  land,  22$ 
Assignment  of,  on  marriage.  230,  232 

Ux  sUui  prevails  against  lex  domicilii^  ib. 
Alienation  of,  by  operation  of  law,  sammary,  231 

(B.)  MOVikBLE, 

Jurisdiction,  as  to,  238 

chattels,  real  and  persoral,  ib. 

movables  and  personalty  distinguished,  202,  238 

mobilia  sequuntur  personam,  239 

qualification  of  maxim  by  locality  in  fact,  240 

general  transmission  of  movables,  by  lex  domicilii,  241 

particular  alienations  inter  vivos,  by  lex  loci,  ib. 

English  practice,  242 

service  out  of  the  jurisdiction  of  wiit  affecting,  242 

local  jurisdiction  over,  instances  of,  243 

Admiralty  procedure  in  rem^  ib. 

distress,  ib, 

interpleader,  ib. 

iiability  of,  to  income-tax,  244 

arising  from  trade  or  business  in  England,  245 

-deduction  of  insurance  premiums  from  income-tax,  250 

profits  of  foreign  insurance  companies,  249 

Summary,  250 
Transfer  of,  inter  vivos,  251-264 

by  lex  loci  reisita;,  251,  252 

■effect  of  law  requiring  actual  delivery,  252,  261 

regulation  of,  by  lex  loci  rei  sitce,  253 

unsupported  by  lex  domicilii,  255 

creation  of  possessory  lien,  259 

assignment  of  ckoses  in  action,  261-264 

Summary,  264 
.Succession  to,  265-314 

by  will,  265^ 

abintestato,  282 

regulated  hj  forum  and  lex  domicilii,  266 

formalities  of  will  disposing  of,  268,  270 

capacity  of  testator,  270 

lex  domicilii,  alteration  in  after  death,  271 

construction  of  wills  of  movablei<,  277 
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PRO  P^HTlY— continued. 

foreign  wIUb,  probate  of,  280 

foreign  grant  followed,  281,  287 

datj  of  personal  representative,  289 

Scotch  confirmation,  effect  of,  291 

right  and  title  of  personal  representative,  281,  28j3,  289 

probate  and  administration  dutj,  294-298 

snccession  and  legacy  datj,  298-308 

estate  duty,  309 

distribntion  by  ezecators  and  administrators,  311 

testamentary  powers,  execation  of,  272-277 

operation  of  power,  277 

Summary,  296 
Assignment  on  bankruptcy,  318-330 

effect  of  English  bankruptcy,  318 

essentials  of  j urisdiction ,  3 1 9-32 1 

competing  with  foreign  process,  322 

effect  of  foreign  bankruptcy,  325,  326 

title  of  assignees,  327 

distribution  of  assets,  330 

Summary,  330 
Assignment  on  marriage,  331 

governed  by  Ux  domicilii^  ib, 

subject  to  subsequent  operation  of  Uxfori,  ib.,  332 

agreement  and  intention  of  parties.  335-337 

capacity  to  execute  marriage  contract  or  eettlement,  389 

change  in  matrimonial  domicil,  effect  of,  ^^7 

Summary,  338 

RAILWAY,  foreigo,  law  governing  journey  on,  425, 452 

REGISTRATION  OF  CONTRACT,  effect  of  necessity  for,  by  foreign 
law,  464 

RELEASE, 

by  executor  or  administrator,  293 
executed  according  to  Ux  loch  458 
of  surety,  463 

REMEDY, 

governed  by  lexfori^  520 

(See  •*  PbocbdURK.") 
measure  of,  with  respect  to  tort^,  494 

RENT- CHARGE,  on  foreign  land,  where  recoverable,  193 

RESIDENCE, 

to  affect  domicil,  must  be  permanent,  58-60 
indicia  of,  62-64 
involuntary,  59 

(5c«  "Domicil.*') 
bondjide,  when  sufficient  to  found  juiisdiction  for  divorce,  119 

RESTRAINING  foreign  action,  581,  582 

ROMAN  EMPIRE,  not  suited  to  development  of  international  law, 
ixiii 

SALE  OF  IMMOVABLES,  213-216 
SALE  OF  MOVABLES,  251-264 
(iSfec**  Property.") 
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SAI^  OF  SHIP  OR  CARGO  IN  FOREIGN  PORT.  251-257 

SALVAGE,  how  adjasted,  398,426 

SCOTCH  HERITABLE  BONDS, 
are  real  estate,  209 
descend  to  Scotch  heir,  ib. 
when  defeated  by  collateral  security,  210 
exoneration  of,  226 

SCOTCH  PROBATES,  effect  of,  in  England,  291 

SERVICE  OF  WRIT, 

ont  of  the  jarisdiction,  345 
in  cases  affecting  land,  208 
movables.  242 
contracts.  345-349 
on  foreign  corporation.  132,  133 
on  head  officer  of  company,  133 

SET-OFF,  question  of  procedare  for  lex  fori,  522 

SETTLEMENT, 

of  English  property,  governed  by  English  law,  332 

English,  governed  by  English  law,  ib. 

marriage,  generally  governed  by  law  of  matrimonial  domicil,  332- 

335 

SHIP.  British,  what  U,  13 

cannot  be  owned  by  alien,  ib. 
sale  of,  in  foreign  port.  251 

SHIPMASTER, 

aathority  of,  417 
contract  by,  416-418 

SHIPOWNER,  liability  of,  for  master's  contracts,  416 

SLAVES,  contract  for  sale  of,  387 

SLAVE  TRADE,  not  piracy  by  law  of  nations,  387 

SMUGGLING,  contract  in  aid  of,  384 

SOVEREIGNS,  FOREIGN, 

may  sae  in  English  Coarts,  151 

represent  their  States,  151,  152 

not  nsnally  given  costs,  150 

when  ordered  to  give  security  for  costs,  151 

discovery  by,  151,  164 

not  liable  to  be  sued.  153 

unless  privilege  waived,  ib. 

by  submission  to  the  jurisdiction,  153-T55 
but  not  by  trading  as  private  person,  156 
and  not  by  acting  in  a  private  capacity,  156,  157 
in  respect  of  English  land,  159 

agent  or  trustee  of,  160 

public  property  of,  not  liable  to  local  jurisdiction,  159 

independence  and  sovereignty  of,  is  for  the  Court's  judicial  cogni- 
sance, 149,  159,  163 

obligations  of,  when  litigant,  164 

Summary,  177 
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fiOVEREIGN  STATES. 

{See  "  States.") 


SOYEREIONTT,  ACTS  OF,  create  no  civil  righto,  150,  488 

aTAHPS, 

on  contracto  and  other  inatrnmentB,  377-381 
on  hills  of  exchange,  379 

STATES, 

recognition  of,  149-150,  163,  164 

are  bodies  politic,  148 

and  persons  within  Jadicatare  Act9,  150 

majr  sae  in  English  Conrto,  151 

in  what  name,  1 52 

may  sue  in  English  Goorts,  but  not  for  international  wrongs,  150 

not  osoally  entitled  to  costs,  150 

but  compelled  to  give  disooverj,  151,  164  • 
not  liable  to  be  sned,  153 

how  far  privilege  waived  by  trading  as  private  person.  156 
or  by  acqaisition  of  English  land,  159 
or  by  acqaiescence  in  the  jurisdiction,  153 
pablic  property  of,  exempt  from  jnrisdiction,  159 
agent  or  trastee  of,  160 
Sammary,  177 

(And  tee  "Sovbhxigks.") 

STATUS, 

elemento  of,  xxviii,  xxix,  i,  52 

civil  and  political,  52 

distingnished,  ib. 

of  foreign  guardians  and  curators,  79,  80 

judgment  on,  effect  of,  577 

STATUTE  OF   DISTRIBUTIONS,  legitimacy  under,  tested   by  lex 
donUeUiif  92,  263 
to  what  it  applies,  92 

STATUTE  OF  FRAUDS,  matter  of  procedure  for  the  lex  fori,  352,  52 

STATUTORY  DOMICIL,  objecUons  to,  66,  67 

SUCCESSION, 

to  immovables  by  will,  216 
ah  irUettato,  222 

to  movables  by  will,  265 
ab  inUsUUo,  282 

duty,  298-308 

on  foreign  movables,  not  foreign  land,  298 
not  on  proceeds  of,  or  charges  on,  foreign  land,  ib, 
rate  of,  depends  on  legitimacy  by  lex  domicilii,  65,  298,  308 
imposed  without  reference  to  local  situation  of  estate,  295, 300 
by  the  government  of  the  domicil,  ib, 
{See  "  Pbopbbtt.") 

SURETY,  release  of,  463 

SYNDICS  OF  FOREIGN  BANKRUPT,  their  right  to  sue,  327 
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TESTATOR,  his  wUl  gorernei  by  Ux  domioaii,  265  aeq^ 
TITLE  TO  SUE, 

not  general! J  Affected  by  lex  fori,  510 

of  administrator,  281-289 

of  assignee  of  ehou  in  action,  261-263 

of  syndics  of  foreign  bankrupt,  327 

TORTS,  483-503 

jurisdiction  oyer,  483-487 

to  foreign  l%nd,  197,  483-484 
service  out  of  the  jorisdiction,  486 
measure  of  the  wrong  done,  487 

tested  by  lex  fori  and  lex  foci,  ib. 

wrong  criminal,  but  not  actionable  by  lex  loci,  4881 
committed  beyond  any  municipal  jurisdiction,  493 
measure  of  the  remedy,  491 

by  lex  fori,  ib,,  492 

if  actionable  by  lex  fori,  493 
measure  of  damages,  494 
torts  on  high  seas,  t6.,  495 
under  Merchant  Shipping  Acts,  496-500 

copyright,  500 

patents,  502 
Summary,  503 

TRANSFER, 

of  immovables,  213-216 
of  movables,  251-264 
(5'««  "Property.") 

TRANSIT, 

complete,  necessary  to  a  change  of  domioil,  54-56 
if  incomplete,  causes  domlcil  of  origin  to  revert,  54 

{See  *'  DoMiciL,"  **  Abandonmbmt.") 
by  sea  and  land,  contract  for,  429,  453 

TRANSITORY  ACTIONS,  nature  of,  343 

TRANSLATION, 

of  foreign  documents,  530 
of  wills,  288 

TRESPASS, 

to  foreign  land,  no  jarlsdiotlon  as  to,  197 
to  person,  ib, 

TRUSTEES,  must  be  within  the  control  of  the  Court,  194 

TRUSTS,  ENGLISH,  successions  under,  liable  to  duty,  303-306 

TRUSTS, 

of  foreign  land,  not  enforceable,  185 

except  where  trustees  within  the  control  of  the  Court,  194, 

TUTORS,  foreign,  how  far  recognised  In  England,  79,  80 

VENUE, 

origin  of,  343 
abolition  of,  345,  199 
Wills  Act  (1861),  340 

WILLS,  OF  IMMOVABLES, 
governed  by  lex  neu«,  216 
subject  to  equities  affecting  devisee,  217 
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WILLS,  OF  IMMOVABLES— contmtifd. 

validitj  of,  not  directed  to  be  tried,  when  lands  without  the  jaris> 
diction,  219 
{See  "  Propbbtt  "  (immotablb).) 

WILLS,  OF  MOVABLES,  265 
probate  of,  265 
forms  and  solemnities  of,  268 
interpretation  of,  277 
execution  of,  268 
dutjT  on,  294 
raliditj  of,  266 
capacity  of  testator,  270 
lex  domicilii,  alteration  in  after  death,  271 
foreign  willf,  probate  of,  280 
foreign  grant  followed,  281,  287 
dutj  of  executor,  289 
Scotch  confirmation,  effect  of,  291 
testamentary  power,  execution  by,  272-277 

{See  "  Pbopbbtt"  (moyablb)  and  "  Exboutob.") 

YORK  AND  ANTWERP  RULES  OF  GENERAL  AVERAGE.  42S 
how  far  adopted  by  British  underwriters,  429 
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